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PREFACE. 


Master  and  servant  questions  impose  upon  both  court 
and  legislature  the  delicate  duty  of  applying  funda- 
mental principles  of  conduct  to  new  and  rapidly  chan- 
ging social  and  industrial  conditions.  The  material  in- 
terests of  the  community  are  so  nearly  ai¥ected  that  any 
rule  is  certain  to  be  tinged  by  the  unconscious  sym- 
pathies or  point  of  view  of  the  tribunal.  But  there  are 
duties  on  each  side  to  be  fairly  measured,  and  one  class 
cannot  justly  demand  protection  at  the  expense  of  the 
other. 

The  common-law  rule  has  become  unfair  to  the  serv- 
ant. Many  statutes  have  sought  to  limit  the  fellow- 
servant  exemption,  and  of  them  the  Employers'  Liability 
Act  is  perhaps  the  most  satisfactory.  Although  founded 
on  no  broad  theory  of  responsibility,  it  has  worked  sub- 
stantial justice  between  the  parties.  Its  interpreta- 
tion by  the  English  courts  was  favorable,  and  during 
the  fifteen  years  it  has  been  known  in  the  United  States 
tlie  numerous  manufacturing  cases  in  Massachusetts 
and  railroad  cases  of  Alabama  have  definitely  settled  the 
construction  to  be  placed  upon  its  terms. 

The  more  recent  doctrine  of  the  assumption  of  risk 
has  not  as  yet  received  much  attention  from  the  legis- 
lature. The  court  has  gone  far  in  passing  upon  ques- 
tions of  fact  arising  under 'this  defense,  and,  especially 
when  the  issue  is  whether  the  servant  by  remaining  at 
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work  in  the  face  of  a  danger  created  by  his  master's  de- 
fault has  condoned  the  wrong  and  undertaken  the  risk, 
seems  to  have  trespassed  upon  the  province  of  the  jury. 
The  workman  now  feels,  perhaps  justly,  that  this  tend- 
ency of  the  court  is  unfair  to  him,  and  it  is  to  this 
point  that  the  legislation  of  the  future  will  doubtless 
be  directed. 

The  attempt  has  been  made  in  this  book  to  state  brief- 
ly the  common-law  principles  which  govern  the  relation 
of  master  and  servant  with  reference  to  injuries  re- 
ceived in  the  course  of  the  work,  and  to  show  the  effect 
of  the  Employers'  Liability  Act  upon  them.  Accord- 
ingly, the  cases  arising  under  the  act  in  the  five  juris- 
dictions where  it  is  in  force,  and  in  the  federal  courts, 
have  been  collected.  Considerable  space  also  has  been 
devoted  to  an  analysis  of  the  defense  of  assumption  of 
risk,  and  to  the  gathering  of  cases,  both  at  common  law 
and  under  the  act,  in  the  several  jurisdictions  men- 
tioned. Keference  has  also  been  made  to  cases  arising 
elsewhere.  So  far  as  is  practicable,  the  subject-matter 
of  the  decisions  has  been  indicatt^d,  and  in  the  chapters 
on  assumption  of  risk  a  note  has  been  made  when  the 
decision  was  rendered  by  the  court. 

The  volumes  covered  are  to  182  U.  S.,  110  Fed.,  178 
Mass.,  pt.  1,  125  Ala.,  155  Ind.,  25  Ind.  App.,  27  Colo., 
and  14  Colo.  App.,  inclusive,  together  with  cases  later 
reported  in  61  N.  E.,  30  South,  and  66  Pac.  An  index 
going  somewhat  into  detail  will,  it  is  hoped,  make  them 
of  advantage  to  persons  interested  in  the  subject. 

FRANK  F.  DRESSER. 

Worcester,  Mass.,  March  6,  1902. 
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CHAPTER  I. 

THE  EMPLOYERS'  LIABILITY  ACTS. 

5  1.  The  Common  Law. 

2.  Effect  of  the  Act. 

3.  Construction  of  the  Act. 

4.  Constitutionality  of  the  Act. 

5.  Effect  of  the  Act  in  Federal  Courts. 

6.  Jurisdiction  of  Federal  Courts. 

7.  Conflict  of  Laws. 

8.  Master  and  Servant.  ' 

9.  Independent  Contractor. 

10.  Who  are  Servants, 

11.  Who  are  Masters. 

12.  Act  Applies  to  Municipal  Corporations. 

13.  There  Must  of  Necessity  be  Actual  Employment. 

14.  Proximate  Cause. 

15.  Concurring  Negligence  of  Fellow  Servant. 

8  1.    The  common  law. 

The  common  law  implies  a  contract  between  a  master  and 
a  servant  whereby  the  former  undertakes,  through  himself  or 
Ms  agents,  to  use  reasonable  care  to  furnish  and  maintain  suit- 
able and  safe  places,  machinery,  and  appliances  for  the  work 
to  be  done,  to  hire  competent  servants,  and  to  wa..  the  servant 
of  all  dangers  of  the  work  known  to  him  and  not  known  to  the 
servant,  and  the  latter  undertakes  to  assume  the  risk  of  in- 
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jury  arising  from  the  dangers  of  the  work  which  he  knows,  or 
ought  to  know,  and  the  risk  of  injury  caused  by  the  negligence 
of  all  other  servants  in  the  common  employment. 

The  liability  of  a  master  to  answer  in  damages  to  a 
servant  injured  in  the  course  of  his  employment  first 
came  up  for  decision  in  England  in  1837.^  The  mutual 
rights  and  duties  of  the  parties  are  yet  to  be  placed  upon 
an  entirely  satisfactory  basis,  and  the  rules  which  have 
been  laid  down  either  by  the  common  law  or  by  statute 
are  tentative,  and  dictated  by  the  public  sentiment  of 
the  time  rather  than  by  any  sound  principle. 

The  common  law  had  defined  the  duty  w^hich  an  in- 
dividual owes  a  stranger,  whether  the  act  causing  the 
injury  was  done  by  him  personally  or  by  the  hand  of  his 
agent.  It  had  declared  the  obligation  of  an  occupier  of 
premises  towards  those  whom  he  invites  upon  them,  and 
in  all  cases  had  laid  down  the  rule  that  if  an  injury  is 
received  through  a  risk  which  was  wittingly  and  volun- 
tarily assumed,  or  is  caused  by  a  plaintiff's  contrib- 
utory negligence,  he  cannot  be  heard  to  complain.  It 
was  then  sought  to  adapt  these  principles  to  a  new 
class  of  cases  where  not  a  stranger  or  an  invited  person 
was  injured,  but  a  servant, — one  standing  in  some  sense 
in  privity  w^ith  the  person  to  be  charged.  There  was  no 
diflSculty  in  holding  that  the  master  personally  must  be 
free  from  fault,  or  that  he  must  not  invite  his  servant 
into  a  trap,  but  whether  he  was  to  answer  to  the  injured 
servant  as   to   a   stranger   for  the   acts   of  his   other 

1  Priestley  v.  Fowler  (1837)  3  Mees.  &  W.  1;  Murray  v.  S.  C.  R. 
Co.,  1  McMul.  (S.  C.)  385;  Farwell  v.  Boston  &  W.  R.  Corp.,  4  Mete 
(Mass.)  49.  See  Sword  v.  Cameron  (1839)  1  D.  Sess.  Cas.  (Scotch) 
493. 
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servants  presented  a  very  serious  question.  So  to  hold 
would  in  effect  make  him  an  insurer,  and  put  an  end  to 
the  successful  conduct  of  the  industries  and  railroads 
which,  at  the  time  the  question  was  first  presented,  were 
becoming  important  factors  in  the  community. 

The  rule  that  a  principal  is  responsible  to  a  stranger 
for  the  negligent  act  of  his  agent,  whether  the  act  was 
expressly  authorized  or  impliedly  authorized  because 
within  the  scope  of  the  agent's  employment,  had  been 
recognized  from  the  earliest  time.  This  responsibility 
went  so  far  that  the  principal  might  be  held  liable  al- 
though the  act  was  one  which  he  had  expressly  forbid- 
den. Many  reasons  have  been  given  for  this  identifica- 
tion of  principal  and  agent, — that  the  former,  having 
put  it  in  the  agent's  power  to  do  the  act,  or  deriving  profit 
from  the  act,  or  failing  to  choose  a  competent  agent, 
should  bear  the  consequences,  or  that,  as  a  loss  has  been 
sustained  which  ordinarily  the  agent  cannot  compen- 
sate, it  is  fair  that  the  principal  should  pay.  No  one  of 
these  is  a  sufficient  explanation,  and  perhaps  the  true 
ground  is  given  by  Chief  Justice  Shaw  in  Farwell  v. 
Boston  &  Worcester  R.  Corp.  •?  "This  rule  is  obviously 
founded  on  the  great  principle  of  social  duty,  that  every 
man,  in  the  management  of  his  own  affairs,  whether  by 
himself  or  by  his  agents  or  servants,  shall  so  conduct 
them  as  not  to  injure  another;  and  if  he  does  not,  and 
another  thereby  sustains  damage,  he  shall  answer  for 
it." 

In  the  opinion  of  Chief  Justice  Shaw  in  the  decision 
which  established  the  common-law  rule  in  this  class  of 
cases,  it  is  said  that  this  rule  of  agency  does  not  apply 

34  Mete.  (Mass.)  49,  65. 
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in  actions  by  a  servant  against  liis  master  for  an  injury 
sustained  in  the  conduct  of  the  work :  "The  claim  could 
not  be  placed  on  the  principle  indicated  by  the  maxim 
respondeat  superior,  which  binds  the  master  to  indem- 
nify a  stranger  for  the  damage  caused  by  the  careless, 
negligent,  or  unskillful  act  of  his  servant  in  the  conduct 
of  his  affairs.  The  claim,  therefore,  is  placed,  and  must 
be  maintained,  if  at  all,  on  the  ground  of  contract.  As 
there  is  no  express  contract  between  the  parties,  appli- 
cable to  this  point,  it  is  placed  on  the  footing  of  an  im- 
plied contract  of  indemnity,  arising  out  of  the  relation 
of  master  and  servant." 

It  was  then  said :  "The  general  rule,  resulting  from 
considerations  as  well  of  justice  as  of  policy,  is  that  he 
who  engages  in  the  employment  of  another  for  the  per- 
formance of  specified  duties  and  services,  for  compensa- 
tion, takes  upon  himself  the  natural  and  ordinary  risks 
and  perils  incident  to  the  performance  of  such  services, 
and  in  legal  presumption  the  compensation  is  adjusted 
accordingly.  And  we  are  not  aware  of  any  principle 
which  should  except  the  perils  arising  from  the  careless- 
ness and  negligence  of  those  who  are  in  the  same  em- 
ployment. These  are  perils  which  the  servant  is  as  like- 
ly to  know,  and  against  which  he  can  as  effectually 
guard,  as  the  master.  They  are  perils  incident  to  the 
service,  and  which  can  be  as  distinctly  foreseen  and 
provided  for  in  the  rate  of  compensation  as  any  others. 
♦  *  *  Where  several  persons  are  employed  in  the 
conduct  of  one  common  enterprise  or  undertaking,  and 
the  safety  of  each  depends  much  on  the  care  and  skill 
with  which  each  other  shall  perform  his  appropriate 
duty,  each  is  an  observer  of  the  conduct  of  the  others, 
can  give  notice  of  any  misconduct,  incapacity,  or  neg- 
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lect  of  duty,  and  leave  the  service  if  the  common  em- 
ployer will  not  take  such  precautions,  and  employ  such 
agents,  as  the  safety  of  the  whole  party  may  require. 
By  these  means  the  safety  of  each  will  be  much  more  ef- 
fectually secured  than  could  be  done  by  a  resort  to  the 
common  employer  for  indemnity  in  case  of  loss  by  the 
negligence  of  each  other.     Regarding  it  in  this  light,  it 
is  the  ordinary  case  of  one  sustaining  an  injury  in  the 
course  of  his  own  employment,  in  which  he  must  bear 
the  loss  himself,  or  seek  his  remedy,  if  he  have  any, 
against  the  actual  wrongdoer.     *     *     *     It  was  strong- 
ly pressed    ♦    *    *    that  it  could  not  apply  where  two  or 
more  are  employed  in  different  departments  of  duty,  at 
a  distance  from  each  other,  and  where  one  can  in  no  de- 
gree control  or  influence  the  conduct  of  another.     But 
we  think  this  is  founded  upon  a  supposed  distinction,  on 
which  it  would  be  extremely  difficult  to  establish  a  prac- 
tical rule.     When  the  object  to  be  accomplished  is  one 
and  the  same,  when  the  employers  are  the  same,  and  the 
several  persons  employed  derive  their  authority  and 
compensation  from  the  same  source,  it  would  be  extreme- 
ly difficult  to  distinguish  what  constitutes  one  depart- 
ment and  what  a  distinct  department  of  duty.     •     *     * 
The  implied  contract  of  the  master  does  not  extend  to 
indemnify  the  servant  against  the  negligence  of  any  one 
but  himself;  and  he  is  not  liable  in  tort  as  for  the  neg- 
ligence of  his  servant,  because  the  person  sulTering  does 
not  stand  towards  him  in  the  relation  of  a  stranger,  but 
is  one  whose  rights  are  regulated  by  contract,  express  or 
implied.     The  exemption  of  the  master,  therefore,  from 
liability  for  the  negligence  of  a  fellow  servant,  does  not 
depend  exclusively  upon  the  consideration  tliat  the  serv- 
ant has  better  means  to  provide  for  his  own  safety  but 
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upon  other  grounds.  Hence  the  separation  of  the  em- 
ployment into  different  departments  cannot  create  that 
liability,  when  it  does  not  arise  from  express  or  implied 
contract,  or  from  a  responsibility  created  by  law  to 
third  persons  and  strangers  for  the  negligence  of  a  serv- 
ant. *  *  ♦  We  are  far  from  intending  to  say  that 
there  are  no  implied  warranties  and  undertakings  aris- 
ing out  of  the  relation  of  master  and  servant."^ 

The  rules  foreshadowed  in  that  opinion  have  been  de- 
veloped with  some  variation  of  detail  in  the  different 
jurisdictions,^  and  the  mutual  rights  and  duties  arising 
from  the  relation  of  master  and  servant  are  expressed  in 
the  terms  of  an  implied  contract.  The  master  upon  his 
side  agrees  to  furnish  reasonably  safe  and  suitable  places 
to  work,  with  a  sufficiency  of  materials  and  appliances 
and  reasonably  safe  machinery  to  do  the  work  required ; 
to  keep  and  maintain  his  works,  machinery,  and  plant  in 
the  same  safe  condition;  to  provide  competent  work- 
men ;  so  far  as  the  servant  may  be  assumed  not  to  know 
the  perils  of  the  work  itself  or  of  the  particular  portion 
of  it  in  which  he  is  engaged,  to  instruct  him  and  to  warn 
him  of  any  secret  danger  of  which  the  master  is  aware. 
As  to  these  matters  the  master  is  under  a  continuing 
duty,  and  is  bound  to  exercise  that  measure  of  care  which 
reasonably  prudent  men  take  in  similar  circumstances. 
These  duties  are  personal  to  him,  and  he  cannot,  by  dele- 
gating them  to  an  agent,  escape  liability.  The  servant, 
on  the  other  hand,  agrees  to  assume  the  risk  of  injury 
from  the  negligence  of  the  other  servants  engaged  in  the 

3  Farwell  v.  Boston  &  W.  R.  Corp..  4  Mete.  (Mass.)  49,  56,  57; 
Ohio  &  M.  R.  Co.  V.  Hammersley,  28  Ind.  371. 

4  Infra,  §§  37,  55,  89,  90,  99.    See,  also,  §§  82,  88,  102,  107,  114. 
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common  employment,  without  regard  to  their  grade  or 
rank  or  authority  in  the  service,  provided  that  the  act 
causing  the  injury  is  not  in  the  performance  of  any  per- 
sonal duty  of  the  master  intrusted  to  the  negligent  serv- 
ant; and  he  agrees,  further,  to  assume  the  risk  of  any 
injury  arising  from  the  dangers  of  the  business  itself,  the 
method  in  which  it  is  conducted,  or  from  the  condition 
of  the  works,  machinery,  or  plant  at  the  time  he  enters 
the  employment,  so  far  as  he  actually  knows  them,  or, 
by  the  exercise  of  care  commensurate  with  his  age,  condi- 
tion, and  experience,  might  know  and  appreciate  them. 
To  these  special  undertakings  arising  out  of  the  relation- 
ship are  added  the  general  rules  of  conduct  that  if  the 
injury  is  caused  by  the  personal  negligence  of  the  master 
the  servant  may  recover,  and  if  it  is  caused  by  his  con- 
tributory negligence  or  his  voluntary  assumption  of  the 
danger  he  may  not  recover. 

This  is  frankly  a  rule  of  policy  laid  down  by  the  courts. 
The  servant  is  treated  as  a  person  invited  to  the  prem- 
ises, but  the  benefit  of  the  maxim  respondeat  superior 
is  denied  him.  The  argument  is  that  the  conduct  of  busi- 
ness is  essential  to  the  community,  and  that  it  cannot  be 
conducted  successfully  if  the  masti^r  is  bound  to  indem- 
nify a  servant  injured  by  the  negligence  of  an  agent  whose 
act  the  master  cannot  control ;  tnat  the  servant  is  free  to 
choose  whether  or  not  he  will  enter  the  relationship,  and 
if  he  chooses  to  do  so  he  can  more  easily  protect  himself 
against  this  danger  than  the  master  can  protect  him; 
and  that  the  risk  is  compensated  by  the  pay  which  the 
servant  receives.  Therefore,  it  is  deemed  fair  that  as 
a  condition  of  the  establishment  of  the  relationship  the 
servant  should  waive  the  right,  which  as  a  stranger  he 
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had,  to  hold  the  master  responsible  for  the  acts  of  his 
other  servan  •'.  in  the  course  of  their  employment. 
Whether  this  rule  be  placed  upon  the  ground  of  a  status 
established  between  the  parties  or  on  the  ground  of  an 
implied  contract  is  but  a  difference  in  phrase,  and  does 
not  make  it  less  a  rule  of  policy.  But  the  reasons  which 
led  to  its  adoption  in  1840, — that  business  could  not  be 
successfully  conducted  if  the  doctrine  of  respondeat  su- 
perior applied,  that  the  compensation  was  governed  by 
the  risk,  and  that  a  servant  could  observe  the  conduct  of 
others  and  complain  of  it, — if  founded  on  fact  then,  have 
become  theories  to-day. 

The  marvelous  increase  of  the  class  of  industrial  serv- 
ants, and  the  constantly  growing  percentage  of  accidents 
for  which  there  may  be  no  recovery,^  have  led  to  a  wide- 
spread disbelief  in  the  policy  which  dictated  the  com- 
mon-law rule.  The  injustice  which  it  was  commonly  felt 
the  rule  imposed  was  lessened  somewhat  by  the  limited 
construction  several  courts  placed  upon  "common  em- 
ployment," and  the  introduction  of  the  "different  depart- 
ment" and  "superior  servant"  theories.*'    In  many  states 

5  The  Twelfth  Annual  Report  of  the  Statistics  of  Railroads  of 
the  Interstate  Commerce  Commission  shows  that,  during  the  year 
1899,  2,210  railroad  employes  were  killed,  and  34,923  injured,  or 
one  killed  for  every  420  employed,  and  one  injured  for  every  27. 
From  1879  to  1881,  438  persons  were  killed,  and  1,644  were  injured, 
on  railways  in  the  United  States,  about  half  of  whom  were  em- 
ployes; and  in  the  United  Kingdom,  after  a  careful  investigation 
in  1872,  it  was  estimated  that,  of  the  200,000  railway  employes,  1,080 
were  killed,  and  27,340  injured.  Actuaries  were  employed  in  1882 
by  the  London  &  Northwestern  Railroad  to  estimate  the  ratio  of  the 
number  of  persons  injured  through  their  own  carelessness  to  the 
whole  number  injured,  and  they  reported  that  it  was  about  98  per 
cent. 

6  Infra,  §  55. 
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the  rigor  of  the  rule  was  lessened  in  the  case  of  railroads 
by  legislative  action/  The  question  was  the  subject  of 
much  agitation  in  England  by  labor  organizations,  and 
a  committee  of  parliament  was  finally  appointed  to  in- 
vestigate the  subject.  The  result  of  their  exhaustive  re- 
port was  the  passage,  in  1880,  of  the  employers'  liability 
act,  which  has  served  as  the  model  for  similar  statutes  in 
the  United  States.  In  Massachusetts,  after  a  long  dis- 
cussion, the  English  act  was  substantially  adopted  in 
1887,  and  it  was  enacted  in  Alabama  in  1885.  Indiana 
and  Colorado  followed  in  1893,  and  New  York  in  1902." 

"The  employers'  liability  act  was  passed  to  obviate  the 
injustice  to  workmen  that  employers  should  escape  lia- 
bility where  persons  having  superintendence  and  control 
in  the  employment  were  guilty  of  negligence  causing  in- 
jury to  the  workmen.  *  ♦  *  The  object  of  the  act 
was  to  get  rid  of  the  inference  arising  from  the  fact  of 
common  employment  with  respect  to  injuries  caused  by 
any  persons"  who  are  intrusted  with  the  duty  of  seeing 
that  the  ways,  works,  or  machinery  are  in  proper  condi- 
tion, who  have  duties  of  superintendence  and  control, 
and,  in  the  case  of  railroads,  who  have  charge  or  control 
of  engines,  switches,  signals  or  trains.® 

The  act  did  not  establish  any  new  basis  of  liability. 
It  took  the  common  law  as  it  found  it,  and  said  that, 

T  Infra,  §  73. 

8  43  &  44  Vict.  c.  42;  Civ.  Code  Ala.  1896,  c.  43,  §  1749  (2590),— 
first  act  passed  1885;  Acts  Mass.  1887,  c.  270  (Rev.  Laws,  c.  106, 
§  71);  Sess.  Laws  Colo.  1893,  c.  77  (see  Sess.  Laws  Colo.  1901,  c. 
67) ;  Burns'  Rev.  St.  Ind.  1901,  §§  7083-7087,— act  passed  1893.  For 
text  of  above  acts,  see  Appendix. 

9  Griffiths  V.  Earl  of  Dudley,  9  Q.  B.  Div.  357,  362;  Parliamentary 
Papers  1877,  vol.  10. 
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when  an  injury  happened  because  of  the  negligence  of 
certain  fellow  servants,  it  was  more  fair  and  just  that 
the  employer  rather  than  the  workman  should  bear  the 
loss.  It  does  not  say  that  it  is  one  of  the  master's  per- 
sonal duties  to  give  proper  orders,  etc.,  though  that  is 
its  effect.  It  rests  on  grounds  of  public  policy,  but  a 
policy  dictated  by  the  legislature  rather  than  the  courts. 

In  1897  a  new  act  was  passed  in  England,  known  as 
the  "Workmen's  Compensation  Act."  This  also  is  dic- 
tated by  public  policy,  but  is  based  upon  an  entirely  new 
theory.  It  disregards  the  common-law  principles,  and 
says  that  whenever  a  servant  is  injured  in  the  course  of 
his  employment,  whether  the  master  is  negligent  or  not, 
he  shall  receive  compensation,  unless  the  injury  is  caused 
by  his  own  willful  misconduct.  It  applies  only  to  cer- 
tain employments,  and  when  the  injury  results  in  par- 
tial or  total  incapacity  for  two  weeks.  There  is  an  elabo- 
rate scheme  of  compensation  provided,  but  the  w^orkman 
has  his  election  whether  to  accept  the  compensation  un- 
der this  act,  or  to  rely  upon  his  other  remedies  at  com- 
mon law  or  under  the  employers'  act.^"  The  act  is  so- 
cialistic in  its  tendencies,  and  is  merely  a  temporary 
scheme. 

It  must  be  borne  in  mind  that,  in  the  sixty  years  that 
have  passed  since  the  question  was  first  presented  to  the 
courts  for  decision,  industrial  conditions  have  entirely 
changed,  and  that  the  rule  laid  down  at  common  law  has 
not  been  modified  to  meet  the  different  conditions  which 
a  servant  now  encounters  in  his  work. 

The  question  is  whether  a  distinction  should  be  made 

10  60  &  61  Vict.  c.  37. 
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between  a  servant  and  an  invited  person.  Both  are  on  the 
master's  premises  rightfully  and  on  business  advanta- 
geous to  both  parties,  but  one  is  a  part  of  the  master's 
business  and  the  other  is  not.  The  common-law  rule  is 
fair  in  so  far  as  it  provides  that  the  master  must  use 
care  not  to  injure  either  one  by  imperfections  or  defects 
in  his  plant,  and  that  each  takes  the  risk  of  those  dangers 
that  he  knows,  and  must  use  care  to  protect  himself. 
Either  a  servant  or  an  invited  person  may  hold  the  mas- 
ter liable  for  the  negligence  of  one  of  his  servants  who 
is  an  agent  of  the  master  in  performing  his  personal  du- 
ties. But  here  the  common  law  drew  the  line,  and  said 
that  though  every  servant  was  his  master's  agent  so  far 
as  invited  persons  were  concerned,  and  could  fix  the  mas- 
ter with  liability,  such  was  not  the  case  where  another 
servant  was  injured,  because, though  the  agency  principle 
might  be  there,  the  injured  servant  had  contracted  not  to 
hold  the  master  liable  for  the  negligent  servant's  acts. 
The  servant  may  thus  invoke  the  agency  doctrine  in  some 
cases,  such  as  a  failure  in  the  performance  of  personal 
duties,  but  has  waived  it  in  others.  How  far,  then, 
ought  this  waiver  to  be  implied?  It  ought  to  go  no  fur- 
ther than  the  reasonable  understanding  of  the  parties 
and  the  dangers  to  be  encountered  require. 

A  servant  is  hired  to  perform  certain  specified  duties 
and  accomplish  a  certain  end.  Within  the  scope  of 
this  employment  he  is  a  part  of  the  business  and  identi- 
fied with  it.  He  works  in  a  place  about  which  he  knows, 
with  machinery  with  which  he  is  familiar,  and  with 
other  servants  whose  conduct  he  may  to  a  greater  or 
less  extent  observe.  As  to  all  these  elements  of  danger 
he  has  equal  knowledge  with  the  master,  and  can  pro- 
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tect  himself  more  easily  than  the  master  can  protect 
him. 

When  the  servant  steps  outside  the  scope  of  his  em- 
ployment it  is  difficult  to  see  how,  in  fact,  he  is  in  a  dif- 
ferent position  from  a  stranger.  The  conditions  and 
considerations  which  applied  when  he  was  performing 
the  work  which  he  was  hired  to  do  no  longer  in  fact 
obtain.  When,  going  outside  his  scope  of  employment, 
he  is  injured,  he  cannot  hold  the  master  liable,  because 
he  was  not  in  a  position  or  place  where  he  had  a  right 
to  be,  and  the  master  owed  him  no  duty  under  such  cir- 
cumstances. Conversely,  when,  being  within  his  scope 
of  employment,  he  is  injured  by  an  agency  which  is 
without  it,  he  should  recover,  because  as  to  any  agencies 
other  than  those  within  his  scope  of  employment  he  is 
a  stranger,  and  as  such  is  entitled  to  some  measure  of 
protection. 

The  common  law  says  that  the  scope  of  the  employ- 
ment is  the  end  which  the  master  accomplishes,  and  the 
servant  contracts  to  take  the  risk  of  injury  from  the 
negligence  of  all  servants  engaged  in  forwarding  that 
end.  But  is  not  it  more  in  accord  with  the  fact  to  say 
that  the  scope  of  the  employment  is  the  end  which  the 
servant  accomplishes,  and  he  takes  the  risk  of  the  neg- 
ligence of  all  those  who  work  with  him  to  that  end? 
The  rule  laid  down  in  the  Farwell  Case,  at  the  time  of 
the  decision,  did  not  need  to  distinguish  between  the 
two  cases,  since  in  the  majority  of  businesses  the  men 
employed  were  few,  and  there  was  less  detail  and  divi- 
sion into  departments  of  work, — the  objects  of  the  mas- 
ter and  of  the  servant  were  more  nearly  the  same. 
There  was  no  complaint  of  the  injustice  or  the  unrea- 
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sonableness  of  the  rule  until  the  progress  of  business 
had  made  it  in  fact  unreasonable,  and  a  servant  enter- 
ing the  employment  was  forced  to  assume  not  only  the 
risk  of  the  negligence  of  those  engaged  with  him  in  for- 
warding the  particular  object  for  which  he  was  hired, 
but  also  of  all  other  servants,  unconnected  with  his 
own  scope  of  employment,  who  were  forwarding  the 
master's  object  by  different  means. 

The  difficulty  is,  of  course,  in  determining  just  what 
is  the  object  a  servant  is  hired  to  perform,  and  who 
work  with  him  as  fellow  servants  in  attaining  that  ob- 
ject. Perhaps  it  is  only  possible  to  divide  a  business 
for  this  purpose,  as  it  is  in  fact  divided,  into  different 
departments.  It  would  seem  that  the  jurisdictions 
which  have  adopted  the  "different  department  theory" 
have  come  nearer  the  true  rule,^^  and  that  the  employ- 
ers' liability  act  and  the  workmen's  compensation  act 
are  not  only  illogical,  but  grant  in  most  cases  more 
than  the  servant  has  a  right  to  expect.  However  dan- 
gerous the  business  may  be,  whether  from  the  works  or 
machinery  used  or  the  men  engaged  in  it,  the  servant 
voluntarily  puts  himself  within  the  risk.  It  is  fair 
that  he  should  protect  himself  against  dangers  which 
he  can  control  or  avoid,  and  that  the  master  should 
protect  him  against  those  which  are  within  his  own 
control  and  direction.  The  servant  can  protect  him- 
self only  from  dangers  arising  from  his  own  use  of 

11  Infra,  §  55.  On  the  subject  generally,  see  Mass.  House  Docu- 
ments 1885,  No.  326;  Fourteenth  Ann.  Rep.  Mass.  Bureau  Statistics 
of  Labor,  1883;  Parliamentary  Papers  1877,  vol.  10;  Hobbs,  2  Harv. 
Law  Rev.  212;  Pollock,  Jurisprudence,  114;  Hay,  Railway  Accidents; 
Shearman  &  R.  Negligence  (5th  Ed.)  §§  177-180. 
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proper  machinery  or  appliances,  and  from  the  negli- 
gence of  servants  employed  with  him  whom  he  knows, 
and  of  whose  competency  he  can  judge;  it  makes  no 
difference  what  their  rank  or  grade  in  the  service  may 
be.  But  the  furnishing  of  proper  places  and  machinery 
or  the  hiring  of  competent  servants  or  the  conduct  of 
the  business  generally  are  matters  out  of  the  servant's, 
and  within  the  master's,  control,  and  whether  these  be 
•done  by  the  master  personally,  or  by  his  delegates,  the 
servant  cannot  protect  himself  against  negligence  in 
performing  them.  It  may  be  true  that  the  master  can- 
not control  the  acts  of  ordinary  workmen  in  depart- 
ments unconnected  with  the  plaintiff's  scope  of  em- 
ployment, but  neither  can  the  plaintiff.  The  master  is 
liable  to  all  persons,  other  than  his  servants,  for  acts 
of  his  employes  which  he  cannot  control,  nor  they  guard 
against,  and  it  is  fair  to  both  parties  that,  where  one 
servant  is  in  such  a  position  that  he  can  neither  guard 
against  nor  control  the  act  of  another  servant,  he  should 
possess  the  same  rights  against  the  master  as  he  had 
before  he  became  a  servant.  It  would  seem  that  the 
rule  of  a  master's  liability  to  his  servant  should  be,  let 
the  master  answer  for  all  things  which  the  servant  can- 
not answer  for  himself. 

§  2.    Effect  of  the  act. 

The  effect  of  the  employers'  liahility  act  is  to  take  from 
the  master,  in  a  case  brought  within  its  provisions,  the  spe- 
cial defense  which  he  had  at  the  common  law, — ^that  the  in- 
jury was  caused  by  the  negligence  of  a  fellow  servant,  the  risk 
of  which  the  plaintiff  assumed  upon  his  entrance  into  the 
employment. 

(14) 


Ch.  1^  EMPLOYERS'  LIABILITY  ACTS.  §   2 

The  act  does  not  create  a  new  cause  of  action  or  take  away 
existing  remedies. 

At  common  law  the  master  could  defend  against  an 
action  by  his  servant  by  proving  his  own  freedom  from 
negligence,  the  plaintiff's  contributory  negligence,  that 
the  injury  was  caused  by  the  negligence  of  a  fellow 
servant,  or  that  it  happened  through  one  of  the  other 
risks  which  the  plaintiff  had  assumed.  Any  one  of 
these  defenses  was  a  sufficient  answer  to  the  plaintiff's 
claim.^^  The  first  two  are  defenses  which  he  might 
urge  against  the  claim  of  a  stranger,  but  the  last  two 
are  peculiar  to  the  relationship  of  master  and  servant, 
and  are  said  to  rise  from  the  implied  contract  of  service 
between  them. 

The  employers'  liability  act  sought  to  limit  the  scope 
of  these  last  two  defenses  to  servants  who  were  not  in- 
trusted with  the  care  of  the  ways,  works,  and  machinery 
of  the  employer,  and  who  were  not  placed  by  him  in 
positions  of  control  and  authority.  As  to  his  liability 
for  the  acts  of  such  of  his  servants  as  were  intrusted 
with  these  duties,  together  with  certain  railroad  em- 
ployes, the  act  gave  the  injured  servant  the  same  rights 
as  a  stranger  invited  to  the  master's  premises. 

By  the  terms  of  the  English  act,  "where  *  *  ♦  per- 
sonal injury  is  caused  to  a  workman  by  reason  [of  neg- 
ligence in  five  specified  cases]  the  workman  ♦  ♦  ♦ 
shall  have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been  a 
•workman  of  nor  in  the  service  of  the  employer,  nor  en- 
gaged in  his  work."^^     This  language  "has  not  been 

12  Weblln  V.  Ballard,  17  Q.  B.  Div.  122,  124. 

13  43  &  44  Vict.  c.  42,  §  1;  Code  Ala.  1896,  §  1749   (2590):     "The 
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felicitously  chosen.  Taking  the  language  in  its  appar- 
ently literal  sense,  the  plaintiff  must  be  regarded  as  a 
stranger.  If  he  is  to  be  taken  as  not  being  a  workman 
of,  nor  in  the  service  of,  the  employer,  nor  engaged  in 
his  work,  it  follows  that  he  is  on  the  premises  as  a  'tres- 
passer or  bare  licensee.  He  is  not  there  under  contract, 
nor  in  performance  of  any  work  in  which  the  employer 
and  he  are  mutually  interested,  so  that  in  the  majority 
of  cases  no  action  could  be  maintained."^*  "The  true 
view,  in  my  opinion,  is  that  the  act,  with  certain  ex- 
ceptions, has  placed  the  workman  in  a  position  as  ad- 
vantageous as,  but  no  better  than,  that  of  the  rest  of 
the  world  who  use  the  master's  premises  at  his  invita- 
tion on  business.  If  it  has  created  any  further  or 
other  duty  to  be  fulfilled  by  the  master,  I  do  not  know 
what  it  is,  how  it  is  to  be  defined,  or  who  is  to  de- 
fine <«t."  1^ 

This  construction  "means  that  the  workman,  when 

employer  is  liable  to  answer  in  damages  to  such  servant  or  employe 
as  if  he  were  a  stranger,  and  not  engaged  in  such  service  or  em- 
ployment, in  the  cases  following." 

Rev.  Laws  Mass.  c.  106,  §  71:  "The  employe,  or  his  legal  repre- 
sentatives, shall,  subject  to  the  provisions  of  the  eight  following 
sections,  have  the  same  rights  to  compensation  and  of  action 
against  the  employer  as  if  he  had  not  been  an  employe,  nor  in 
the  service,  nor  engaged  in  the  work,  of  the  employer."  See  Acts 
1887,  c.  270,  §  1. 

Sess.  Laws.  Coio.  1893,  c.  77  (Mills'  Ann.  St.  1891-96,  §  1511a), 
has  a  like  provision.  Burns'  Rev.  St.  Ind.  1901,  §  7083,  omits 
this  provision. 

14  Griffiths  V.  Earl  of  Dudley,  9  Q.  B.  Div.  357,  366. 

15  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685,  693;  Griffiths  ▼. 
Earl  of  Dudley,  9  Q.  B.  Div.  357;  Morrison  v.  Scottish  E.  L.  &  A. 
Assur.  Co.,  16  Rettie,  Ct.  Sess.  Gas.  (4th  Ser.)  212;  Mobile  &  B.  Ry. 
Co.  V.  Holborn,  84  Ala.  133,  136;  Griffin  v.  Overman  Wheel  Co.  (C 
C.  A.)   61  Fed.  568. 
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he  sues  his  master  under  the  provisions  of  the  act  for 
any  of  the  five  matters  designated,  shall  be  in  the  posi- 
tion of  one  of  the  public  suing,  and  shall  not  be  in  the 
position  a  servant  theretofore  was  when  he  sued  his 
master;  in  other  words,  that  the  master  shall  have  all 
the  defenses  he  theretofore  had  against  any  one  of  the 
public  suing  him,  but  shall  not  have  the  special  defenses 
he  theretofore  had  when  sued  by  his  servant."  ^* 

Thus,  the  defenses  which  the  master  might  have  re- 
lied upon  to  defeat  a  stranger's  claim — that  he  was  not 
guilty  of  negligence,  or  that  the  plaintiff  was  guilty  of 
negligence  contributing  to  the  accident — are  not  af- 
fected by  the  act.^"^  But  the  special  defense  arising 
from  the  relationship  is  removed  in  the  cases  specified 
in  the  act.^® 

The  other  special  defense  peculiar  to  the  relationship 
of  master  and  servant  is  that  known  as  the  "assumption 
of  risk."     The  servant  is  said  to  contract  to  take  the 

isWeblin  v.  Ballard,  17  Q.  B.  Div.  122;  Mobile  &  B.  Ry.  Co.  r. 
Holborn,  84  Ala.  133,  136. 

"Stuart  V.  Evans,  31  Wkly.  Rep.  706,  49  Law  T.  (N.  S.)  138; 
Highland  A.  &  B.  R.  Co.  v.  Walters,  91  Ala.  435,  442;  cases  above 
cited.    And  see  infra,  §  117. 

18  Griffiths  V.  Earl  of  Dudley,  9  Q.  B.  Div.  357;  Weblin  v.  Ballard, 
17  Q.  B.  Div.  122;  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685;  Yar- 
mouth V.  France,  19  Q.  B.  Div.  647;  McAvoy  v.  Young's  P.  L.  &  M. 
O.  Co.,  9  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  100;  Morrison  v.  Baird, 
10  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  271,  277;  Robertson  v.  Russell, 
12  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  634;  Stewart  v.  Louisville  &  N. 
R.  Co.,  83  Ala.  493;  Mobile  &  B.  Ry.  Co.  v.  Holborn,  84  Ala.  133,  135; 
Columbus  &  W.  Ry.  Co.  v.  Bradford,  86  Ala.  574;  Woodward  Iron 
Co.  V.  Andrews,  114  Ala.  243;  Colorado  M.  &  E.  Co.  v.  Mitchell,  26 
Colo.  284;  Ashley  v.  Hart,  147  Mass.  573;  Ryalls  v.  Mechanics'  Mills, 
150  Mass.  190,  195;  Coffee  v.  New  York,  N.  H.  &  H.  R.  Co.,  155  Mass. 
21,  22.    See  infra,  §  117. 
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risk  of  injury  from  the  clangers  of  the  business  and  the 
condition  of  things  which  he  finds  upon  his  entrance 
into  the  employment,  so  far  as  he  actually  knows  or 
by  reasonable  care  ought  to  know  of  them.  A  similar 
rule  is  applied  to  dangers  subsequently  arising  during 
the  employment.  The  doctrine  rests  upon  the  maxim, 
[Volenti  non  fit  injuria,  and  has  been  carried  to  a  great 
extent.  It  is  not  intended  in  this  place  ^^  to  discuss 
the  subject.  It  has  given  rise  to  much  difference  of 
opinion,  both  in  cases  arising  at  common  law  and  under 
the  act.  It  is  said  that  the  act,  by  placing  a  servant  in 
the  same  position  as  a  person  invited  to  the  master's 
premises,  has  done  away  with  the  defense;-*'  that  it 
has  entirely  removed  the  defense,  and  substituted  for  it 
the  statutory  one, — section  2,  subd.  3,  of  the  English 
act;^^  that  although  the  risks  of  the  business  were  as- 
sumed, yet,  for  a  peril  arising  after  the  employment 
was  accepted,  the  defense  found  in  the  statute  itself 
was  the  only  one  available.^^  The  question  is  still  open 
in  England,^^  but  in  Massachusetts,  Alabama,  and  In- 
diana^* it  is  now  held  that  the  defense  of  assumption 

19  Infra,  cc.  8,  9,  "Assumption  of  Risk." 

20  Esher,  M.  R.,  in  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685,  688. 

21  Weblin  v.  Ballard,  17  Q.  B.  Div.  122. 

22  Mobile  &  B.  Ry.  Co.  v.  Holborn,  84  Ala.  133,  135;  Highland  A. 
&  B.  R.  Co.  V.  Walters,  91  Ala.  435,  441. 

23  Griffiths  V.  Earl  of  Dudley,  9  Q.  B.  Div.  357;  Weblin  v.  Ballard, 
17  Q.  B.  Div.  122;  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685;  Yar- 
mouth V.  France,  19  Q.  B.  Div.  647;  Stuart  v.  Evans,  31  Wkly.  Rep. 
706,  49  Law  T.  (N.  S.)  138;  Smith  v.  Baker  [1891]  App.  Cas.  325. 
See  infra,  §  117. 

24  0'Maley  v.  South  Boston  G.  L.  Co.,  158  Mass.  135;  Birmingham 
R.  &  E.  Co.  V.  Allen,  99  Ala.  359;  Whitcomb  v.  Standard  Oil  Co.. 
153  Ind.  513.     See  infra,  §  117. 
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of  risk  applies  as  fully  under  the  act  as  it  did  at  com- 
mon law,  and  the  only  effect  of  the  act  is  to  except  the 
negligence  of  the  classes  of  servants  mentioned  in  it 
from  the  risks  which  an  employe  was  previously  held  to 
have  assumed. 

The  effect  of  the  act  is  to  remove  a  defense,  not  to 
create  a  new  cause  of  action.  "The  ground  upon  which 
the  action  is  brought — the  ground  of  liability — is  a  com- 
mon-law liability;  and  the  only  effect  of  the  statute  is, 
in  the  case  of  fellow  workmen,  to  take  away  a  plea 
which  might  exclude  such  an  action  based  upon  the 
common  law  in  the  event  of  the  wrong  complained  of 
having  been  done  by  a  fellow  workman.  The  statute, 
under  certain  provisions  and  with  certain  safeguards, 
provides  that  that  shall  not  be  a  plea  to  exclude  liabil- 
ity for  the  future,  provided  the  action  be  within  certain 
limits  and  on  certain  conditions.  Now,  I  do  not  look 
upon  that  as  raising  a  new  ground  of  action;  on  the 
contrary,  the  ground  of  action,  qui  facit  per  alium,  facit 
per  se,  remains,  for  that  is  the  foundation  of  the  lia- 
bility which  exists  between  master  and  servant."  ^^ 

The  several  acts  have  some  provisions  peculiar  to 
them  which  are  noted  in  the  subsequent  sections.  The 
Colorado  act  provides  for  a  joinder  of  the  negligent 
servant  in  an  action  under  it,  and  the  recovery  of  dam- 
ages against  him  if  his  negligence  was  the  proximate 
cause  of  the  injury.^^ 

SB  Morrison  v.  Baird,  10  Rettle,  Ct.  Sess.  Cas.  (4th  Ser.)  271,  277; 
Thomas  v.  Quartermaine,  18  Q.  B.  Div,  685,  692,  But  see  Lovell  v. 
De  Bardelaben  C.  &  I.  Co.,  90  Ala.  13,  17. 

26  Sess.  Laws  1893,  c.  77,  §  5;  Mills'  Ann.  St.  1891-96.  jg  1511e.  'If 
the  injury  sustained  by  the  employe  is  clearly  the  result  of  the  neg- 
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Common-law  remedies  are  not  taken  away. 

It  is  apparent  that  the  act  has  not  attempted  to  de- 
fine generally  the  rights  and  duties  of  master  and  serv- 
ants, and  is  not  a  codification  of  the  law.     "The  work- 

ligence,  carelessness,  or  misconduct  of  a  coemploye,  the  coemploye 
shall  be  equally  liable,  under  the  provisions  of  this  act,  with  the 
employer,  and  may  be  made  a  party  defendant  in  all  actions 
brought  to  recover  damages  for  su:li  injury.  Upon  the  trial  of 
such  action,  the  court  may  submit  to  and  require  the  jury  to 
find  a  special  verdict  upon  the  question  as  to  whether  the  em- 
ployer or  his  vice  principal  was  or  was  not  guilty  of  negligence 
proximately  causing  the  injury  complained  of,  or  whether  such 
injury  resulted  solely  from  the  negligence  of  the  coemploye,  and 
in  case  the  jury  by  their  special  verdict  find  that  the  injury 
was  solely  the  result  of  the  negligence  of  the  employer  or  vice 
principal,  then  and  in  that  case  the  jury  shall  assess  the  full 
amount  of  plaintiff's  damages  against  the  employer,  and  the  suit 
shall  be  dismissed  as  against  the  employe;  but  in  case  the  jury 
by  their  special  verdict  find  that  the  injury  resulted  solely  from 
the  negligence  of  the  coemploye,  the  jury  may  assess  damages  both 
against  the  employer  and  employe." 

The  section  only  provides  that  "the  coemploye  shall  be  equally 
liable  under  the  provisions  of  this  act  with  the  employer,"  and  thus, 
unless  the  master  can  be  held  liable  under  the  act,  this  section  does 
not  apply.  To  make  out  a  case  against  the  master  it  must  appear 
that  "personal  injury  is  caused  to  an  employe  *  *  *  by  reason 
of"  the  negligence  of  the  employer,  or  of  some  coservant  mentioned 
in  one  of  the  three  clauses;  there  must  be  negligence,  and  that  neg- 
ligence must  proximately  cause  the  injury.  Thus  it  would  seem 
that  the  "coservant"  mentioned  in  this  section  must  be  one  filling 
the  description  contained  in  one  of  the  three  clauses,  and  not  any 
fellow  servant  whatever,  since  to  hold  that  this  word  meant  any 
fellow  servant  would  have  the  effect  not  only  of  doing  away  with 
the  words  "by  reason  of"  in  the  first  section  of  the  act,  but  also, 
by  breaking  the  causal  connection,  changing  the  well-settled  rule 
that  only  the  proximate,  and  not  the  remote,  cause  is  to  be  looked 
to  in  fixing  liability.  The  words  "vice  principal,"  unless  controlled 
by  the  context,  mean  such  persons  as  are  considered  vice  prin- 
cipals at  common  law;  that  is,  they  who  execute  the  personal  duties 
of  the  master,  or  are  placed  by  him  in  charge  of  an  entire  depart- 
(20) 
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man  is  obliged  to  rely  on  the  contract  of  service.  But 
for  that  he  would  have  no  right  of  action  at  all ;  he  is 
only  entitled  to  be  upon  the  employer's  premises  by 
virtue  of  it."^''^  Constant  reference  must  be  made  to 
the  common  law  to  define  who  are  masters  and  who 
servants,  what  is  the  scope  of  the  employment,  and 
whether  the  injury  was  the  proximate  result  of  the  neg- 
ligence; and  negligence  itself  is  determined  by  the 
common  law,  and  not  by  the  act.  The  act,  moreover, 
is  silent  concerning  certain  terms  of  the  contract  of 
service.  It  does  not  impose  any  obligation  on  the  mas- 
ter to  employ  competent  servants,  nor  to  instruct  or 
warn  his  servants  about  their  work  or  the  dangers  of 
it.  These  obligations  were  too  well  settled  and  impor- 
tant to  be  taken  away  by  implication  merely,  and  the 

ment  of  the  work.  Most  of  the  servants  mentioned  in  these  three 
clauses,  and  especially  in  the  last  one,  do  not  fulfill  that  definition. 

The  section  means,  then,  that  where  the  master,  or  some  one  who 
is,  at  common  law,  his  vice  principal,  is  personally  negligent,  thereby 
causing  the  accident,  the  jury  shall  assess  the  full  amount  of  the 
plaintiff's  damages  against  the  employer.  But  if  the  master  is  not 
personally  negligent,  but  is  made  liable  solely  through  the  effect 
of  the  act,  and  the  actual  negligence  causing  the  injury  is  that  of 
the  coemploye,  who  comes  within  the  definition  of  a  person  intrusted 
with  the  care  of  the  ways,  etc.,  or  with  duties  of  superintendence, 
or  having  charge  and  control  of  a  switch,  etc.,  then  damages  shall 
be  assessed  against  both  master  and  servant, — against  the  former 
because  the  injury  has  happened  "by  reason  of"  the  negligence  of 
one  for  whom,  under  the  act,  he  is  responsible,  and  against  the  lat- 
ter because  his  lack  of  care  has  caused  harm  to  another.  To  con- 
strue the  section  otherwise  would  radically  change  the  common  law, 
and  such  a  construction  is  not  to  be  adopted  unless  the  terms  of  the 
statute  compel  it. 

27  Grifliths  v.  Earl  of  Dudley,  9  Q.  B.  Div.  357.  364;  Alabama  O. 
S.  R.  Co.  V.  Carroll,  97  Ala.  126,  137. 
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courts  liave  held  that  the  act  was  remedial,  and  a  con- 
current, instead  of  an  exclusive,  remedy. 

"It  would  not  need  the  aid  of  previous  exposition  to 
show  that  the  main  purpose  of  the  statute,  as  the  title 
intimates,  is  to  extend  the  liability  of  employers  in 
favor  of  employes,  and  that  it  does  not  attempt  to  codify 
the  whole  law  upon  the  subject,  and  that  it  leaves  open 
some  common-law  defenses  and  some  common-law  lia- 
bilities, *  *  *  In  those  cases  within  the  words  of 
St.  1887,  c.  270,  §  1,  cl.  1,  in  which  the  common  law 
gives  an  employe  a  remedy,  he  still  has  a  right  to  sue 
under  the  same  conditions,  and  to  recover  damages  to 
the  same  extent,  as  if  the  statute  had  not  been  passed."^^ 
"It  relates  to  a  class  of  cases  in  which  before  no  cause 
of  action  existed, — to  a  class  of  injuries  the  damages 
for  which,  at  common  law  and  under  our  statutes,  had 
been  bartered  away  before  they  accrued.  The  statute 
was  one  of  enlargement  purely.  No  existing  right  was 
curtailed,  limited,  or  taken  away.  The  only  limitations 
in  the  act  were  upon  causes  of  action  created  by  the  act, 
and  having  no  existence  outside  of  it."^^ 

"The  right  of  an  employe  to  maintain  an  action  un- 
der this  statute  is  not  identical  with  his  right  to  main- 

ssRyalls  V.  Mechanics*  Mills,  150  Mass.  190,  193,  196;  Coughlin 
V.  Boston  Tow-Boat  Co.,  151  Mass.  92;  Clark  v.  Merchants'  &  M.  T. 
Co.,  151  Mass.  352;  Dacey  v.  Old  Colony  R.  Co.,  153  Mass.  112,  118; 
Clark  V.  New  York,  P.  &  B.  R.  Co.,  160  Mass.  39;  Clare  v.  New  York 
&  N.  E.  R.  Co.,  172  Mass.  211;  Mobile  &  B.  Ry.  Co.  v.  Holborn,  84  Ala. 
133;  Culver  v.  Alabama  Midland  Ry.  Co.,  108  Ala.  330;  Laughran  v. 
Brewer,  113  Ala.  509;  Colorado  M.  &  E.  Co.  v.  Mitchell,  26  Colo.  284; 
Morrison  v.  Baird,  10  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  271;  Griffiths 
V.  Earl  of  Dudley,  9  Q.  B.  Div.  357;  Gibbs  v.  Great  Western  Ry.  Co., 
12  Q.  B.  Div.  208;  Weblin  v.  Ballard,  17  Q.  B.  Div.  122. 

29  Lovell  v.  De  Bardelaben  C.  &  I,  Co.,  90  Ala.  13,  17. 
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tain  an  action  at  common  law.  It  may  be  greater  or 
it  may  be  less.  ♦  ♦  ♦  The  plaintiff  seeking  to  avail 
himself  of  the  benefit  of  this  act  must  bring  himself 
within  its  provisions,  and  show  that  his  case  falls  within 
the  cases  specified  therein."^® 

As  the  act  limits  the  damages  which  may  be  recov- 
ered and  also  contains  provisions  as  to  the  giving  of 
notice  and  the  time  when  the  action  must  be  begun,  a 
plaintiff  would  prefer  to  bring  his  action  at  common  law, 
where  the  facts  would  permit  a  recovery.  If  the  evi- 
dence is  doubtful,  counts  at  common  law  and  under  the 
act  may  be  joined  in  the  declaration,  and  at  the  trial 
he  may  elect  upon  which  to  proceed.  As  the  cause  of 
action  is  the  negligence  of  the  defendant,  a  recovery 
either  at  common  law  or  under  the  act  bars  a  subse- 
quent action  under  the  other  remedy  for  the  same 
cause.^^  The  act  does  not  affect  any  right  of  action 
which  the  injured  servant  may  have  against  the  negli- 
gent servant,^^  or  any  right  of  action  by  the  master 
against  the  latter.^^ 

80  Coffee  V.  New  York,  N.  H.  &  H.  R.  Co.,  155  Mass.  21,  22;  Lynch 
V.  Allyn,  160  Mass.  248,  252;  and  cases  above  cited. 

31  Ryalls  V.  Mechanics'  Mills,  150  Mass.  190;  Beauregard  v.  Webb 
G.  &  C.  Co.,  160  Mass.  201;  Clare  v.  New  York  &  N.  E.  R.  Co.,  172 
Mass.  211;  Highland  A.  &  B.  R.  Co.  v.  Dusenberry,  94  Ala.  413; 
Louisville  &  N.  R.  Co.  v.  Mothershed,  97  Ala.  261;  infra.  §§  128,  12&. 

»2  The  injured  servant  may  hare  an  action  against  the  fellow 
servant  who  was  guilty  of  negligence  causing  the  injury.  The  fel- 
low-servant rule,  or  the  contract  between  the  injured  servant  and  the 
master,  does  not  affect  the  maintenance  of  the  action,  since  its  ground 
is  the  breach  of  a  positive  duty  owed  by  one  person  to  another. 
Osborne  v.  Morgan,  130  Mass.  102,  overruling  Albro  v.  Jaquith,  4 
Gray  (Mass.)  99;  Osborne  v.  Morgan,  137  Mass.  1;  Mulchey  v.  Meth- 
odist Religious  Soc,  125  Mass.  487;  Hinds  v.  Harbou,  58  Ind.  121; 
Hinds  V.  Overacker,  66  Ind.  547;   Miller  v.  Staples,  3  Colo.  App. 
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§  3.     Construction  of  the  act. 

The  act  is  remedial  in  its  nature,  and  is  to  be  liberally  con- 
strued. 

Although  the  act  removes  a  common-law  defense, 
and  in  that  sense  may  be  said  to  be  in  derogation  of 

93;  Wright  v.  Roxburgh,  2  Macpherson,  Ct.  Sess.  Cas.  (3d  Ser.) 
748;  Degg  v.  Midland  Ry.  Co.,  1  Hurl,  &  N.  773;  Swainson  v.  North- 
Eastern  Ry.  Co.,  3  Exch.  Div.  341;  Winterbottom  v.  Wright,  10  Mees. 
&  W.  109;  Milligan  v.  Wedge,  12  Adol.  &  E.  737;  Wiggett  v.  Fox,  11 
Exch.  832;  Foulkes  v.  Metropolitan  D.  Ry,  Co.,  4  C.  P.  Div.  267, 
5  C.  P,  Div,  157,  Master  and  servant  cannot  be  made  codefendants, 
Parsons  v,  Winchell,  5  Cush.  (Mass.)  592;  Warax  v,  Cincinnati,  N. 
O.  &  T,  P.  Ry,  Co,,  72  Fed,  637.  Contra,  Wright  v.  Compton,  53  Ind, 
337;  Charman  v.  Lake  Erie  &  W,  R.  Co,,  105  Fed,  449,  and  cases 
cited.  But  by  the  Colorado  act  (Sess.  Laws  1893,  c.  77,  §  5)  they 
may  be  joined. 

There  seems  to  be  no  reason  why,  since  the  passage  of  the  act, 
the  injured  servant  should  not  have  his  right  of  action  against  the 
negligent  servant  as  fully  as  at  common  law.  The  act  only  affects 
the  right  of  action  between  servant  and  master.  The  question  has 
as  yet  been  left  open.  Toomey  v,  Donovan,  158  Mass.  232;  Engel  v. 
New  York,  P,  &  B.  R.  Co.,  160  Mass,  260,  262,  There  could  be  no 
action  if  the  servant  were  instantly  killed.  Consolidated  Hand- 
Method  L.  M,  Co.  V.  Bradley,  171  Mass,  127, 

33  At  common  law,  when  a  master,  for  breach  of  a  duty  which  he 
owed  a  stranger,  has  suffered  judgment,  he  may  recover  the  amount 
paid  in  an  action  against  his  servant,  whose  negligence  caused  the 
liability.  The  action  sounds  in  contract,  and  the  fact  that  he  is 
responsible  for  his  servant's  acts  is  not  of  itself  enough  to  make 
him  a  joint  tort  feasor,  and  bar  his  recovery.  Inhabitants  of  Lowell 
V.  Boston  &  L.  R.  Corp.,  23  Pick.  (Mass.)  24;  White  v,  Phillipston, 
10  Mete,  (Mass.)  108,  111;  Inhabitants  of  Westfield  v.  Mayo,  122 
Mass.  100,  109;  Smith  v.  Foran,  43  Conn.  244. 

No  distinction  is  made  whether  the  master's  liability  is  imposed 
by  statute  or  by  common  law.  Gray  v.  Boston  Gas  Light  Co.,  114 
Mass.  149;  River  Wear  Com'rs  v.  Adamson,  2  App.  Cas.  743, 

The  master  should  be  able  to  recover  against  the  negligent  serv- 
ant, since  the  passage  of  the  act.  Respondeat  superior  is  the  ground 
of  the  master's  liability  to  stranger  or  to  servant  The  act,  having 
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the  common  law,  yet  its  manifest  purpose  is  to  remedy 
a  hardship,  and  by  the  weight  of  authority  it  should 
therefore  receive  a  liberal  construction.^*  But  what  is 
a  liberal  construction  in  questions  of  this  character  de- 
pends very  much  upon  the  sympathy  or  cast  of  mind  of 
the  person  construing  it.  Lord  Esher,  M.  R.,  says  as 
to  this :  "There  have  always  been,  I  think,  two  schools 
of  thought  in  relation  to  cases  of  this  kind, — that  is  to 
say,  cases  of  injury  happening  to  workmen  while  in  the 
employment  of  their  masters.     The  view  of  one  school 

removed  the  defense  of  common  employment,  has  not  changed  the 
ground  of  the  master's  liability,  or  imposed  a  greater  duty  to  guard 
the  conduct  of  the  servants  whom  he  employs.  The  act  has  not 
made  him  a  joint  tort  feasor  with  the  negligent  servant,  when  he 
would  not  be  so  considered  at  common  law.  It  has  not  been  decided 
whether  this  action  may  be  maintained  (Consolidated  Hand-Method 
L.  M.  Co,  V.  Bradley,  171  Mass.  127),  but  it  has  been  held  that  the 
damages  in  such  an  action  cannot  be  the  amount  of  the  judgment 
and  costs  which  the  plaintiff  was  compelled  to  pay,  in  those  cases 
under  the  Massachusetts  act,  where  the  damages  are  to  be  assessed 
with  reference  to  the  degree  of  culpability  (Id.). 

34  Ryalls  V.  Mechanics'  Mills,  150  Mass.  190;  Daly  v.  New  Jersey 
S.  &  I.  Co.,  155  Mass.  1;  Stewart  v.  Louisville  &  N.  R.  Co.,  83  Ala. 
493;  Mitchell  v.  Colorado  M.  &  E.  Co.,  12  Colo.  App.  277;  Vetaloro  v. 
Perkins,  101  Fed,  393;  Morrison  v.  Baird,  10  Rettie,  Ct.  Sess,  Cas. 
(4th  Ser.)  271;  Griffiths  v.  Earl  of  Dudley,  9  Q.  B.  Div.  357;  Gibbs 
V.  Great  Western  Ry.  Co.,  12  Q,  B.  Div.  208. 

"Being  in  derogation  of  the  common  law,  the  inference  is  that 
the  terms  of  the  act  clearly  import  the  changes  intended,  and  their 
operation  will  not  be  enlarged  by  construction  further  than  may 
be  necessary  to  effectuate  the  manifest  ends.  Notwithstanding,  a 
narrow  and  restrictive  view  of  the  act  should  not  be  taken.  In  its 
construction  the  court  should  consider  its  objects,  have  regard  to  the 
intentions  of  the  legislature,  and  take  a  broad  view  of  its  provisions, 
commensurate  with  the  proposed  purposes."  Mobile  &  B.  Ry.  Co. 
V.  Holborn,  84  Ala.  133,  134. 

"As  the  act  is  in  derogation  of  the  common  law.  It  must  be  strictly 
construed."    Hodges  v.  Standard  Wheel  Co.,  152  Ind.  680. 
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has  been  that,  in  order  to  prevent  injustice  to  masters, 
the  construction  of  these  enactments  relating  to  masters 
and  workmen  should  be  narrowed,  and  that  they  should 
be  construed  as  strictly  as  possible.  The  view  of  the 
other  school  is  that  master  and  workmen  are  not  really 
on  an  equal  footing;  that,  if  there  is  danger  in  the  em- 
ployment, it  does  not  exist  with  regard  to  the  master, 
but  only  in  the  case  of  the  workman;  and  that  the 
workman  is  not  on  an  equal  footing,  because  he  must 
run  the  risk  or  give  up  his  employment.  These  two 
schools  of  thought  may  easily  be  traced  in  the  cases  on 
the  subject  of  master  and  workmen.  *  *  ♦  [The 
act's]  object  clearly  was  to  alter  the  law  in  favour  of  the 
workman,  and  to  extend  the  liability  of  masters.  Since 
the  passing  of  the  statute,  it  appears  to  me  that  the 
same  conflict  of  views  which  existed  previously  has  still 
been  in  operation.  Some  judges  have  construed  the  act 
as  narrowly  as  possible,  with  a  view  to  preventing  what 
they  conceived  to  be  injustice  to  masters.  Other  judges 
have  considered  that  the  act,  having  been  passed  to 
extend  the  liability  of  masters  in  favour  of  workmen, 
ought  to  be  construed  liberally  in  favour  of  the  workman. 
*  *  *  I  think  that  those  who  belonged  to  the  former 
school  have  approached  the  enactment  with  too  much 
timidity,  and,  on  the  other  hand,  have  been  too  bold  in 
interfering  with  the  verdict  of  juries."^^  Thus,  al- 
though both  jurisdictions  declare  that  the  act  is  to  be 
liberally  construed,  yet  in  somewhat  similar  cases  it 
will  be  found  that  the  English  courts  go  further  than 
those  of  Massachusetts;  for  example,  in  favoring  the 
servant.^* 

85  Walsh  V.  Whiteley,  21  Q.  B.  Div.  371,  374. 

36  Smith  V,  Baker  [1891]  App.  Cas.  325;  Caron  v.  Boston  &  A.  R. 

(26) 


Ch.  1]  EMPLOYERS'  LIABILITY  ACTS.  §  3 

The  statute  must  be  read  as  a  whole,^^  and  constant 
reference  made  to  the  common-law  adjudications.^* 

Prior  construction  followed. 

The  first  act  was  that  of  England,  and  it  was  the 
result  of  much  discussion  and  investigation  both  by  law- 
yers and  laymen.  The  first  American  act — that  of  Ala- 
bama— became  a  law  five  years  afterwards,  when  the 
chief  provisions  of  the  English  act  had  been  construed. 
As  the  subsequent  acts  have  substantially  adopted  the 
English  phraseology,  the  familiar  rule  that  thereby  they 
also  adopted  the  construction  placed  upon  it  has  been 
generally  followed.  "Our  statute,  as  far  as  it  goes,  is 
a  substantial  copy  of  the  English  act  entitled  the  'Em- 
ployers' Liability  Act,'  some  of  the  provisions  of  which 
had  previously  received  a  judicial  construction.  Its 
enactment  by  the  legislature,  in  substantially  the  same 
language,  is  persuasive  of  a  legislative  adoption  of  that 
construction."^® 

Co.,  164  Mass.  523;  Morgan  v.  Hutchins,  38  Wkly.  Rep.  412;  Hale 
V.  Cheney,  159  Mass.  268;  Wild  v.  Waygood  [1892]  1  Q.  B.  783; 
Joseph  V,  Whitney,  177  Mass.  176. 

37Ryalls  V.  Mechanics'  Mills,  150  Mass.  190;  Louisville,  N.  A.  ft 
C.  Ry.  Co.  V.  Wagner,  153  Ind.  420. 

88  Sagers  v.  Nuckolls,  3  Colo.  App,  95;  Wilson  v.  Louisville  &  N. 
R.  Co.,  85  Ala.  269,  272. 

80  Mobile  &  B.  Ry.  Co.  v.  Holborn,  84  Ala,  133,  134.  Also,  Kansas 
City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240;  Birmingham  R.  &  E.  Co. 
V.  Allen,  99  Ala.  359,  371;  Mellor  v.  Merchants'  Mfg.  Co.,  150  Mass. 
362,  363;  Sagers  v.  Nuckolls,  3  Colo.  App.  95;  Mitchell  v.  Colorado 
M.  &  E.  Co.,  12  Colo.  App.  277. 

"We  cannot  deal  with  the  latter  quite  on  the  same  footing  as  if 
the  legislature  had  framed  it  in  their  own  language,  used  for  the 
first  time.  We  must  assume  that  they  were  content  with  the  ex- 
pounded meaning  of  the  words  which  they  adopted."  Ryalls  v. 
Mechanics'  Mills,  150  Mass.  190,  193. 
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It  has  no  retrospective  operation. 

Several  of  the  acts  particularly  state  that  it  shall 
apply  only  to  injuries  happening  after  its  passage,  and 
is  not  to  affect  any  legal  proceedings  pending  at  the 
time  it  takes  effect.*"  The  liability  is  to  be  determined 
by  the  law  in  effect  at  the  date  of  the  injury.*^  The  act 
is  not  a  part  of  the  contract  of  service,  and  applies  to 
all  persons  standing  in  the  relation  of  master  and  serv- 
ant, whether  that  relation  was  created  by  a  contract 
made  before  or  after  its  passage.** 

§  4.     Constitutionality  of  the  act. 

The  act  is  constitutional,  and  is  neither  a  violation  of  the 
fourteenth  amendment  nor  a  regulation  of  interstate  com- 
merce. 

The  question  whether  the  employers'  liability  acts, 
taken  in  their  application  to  all  persons  affected  by 
them,  are  constitutional,  has  not  been  determined. 
This  was  a  point  left  open  when  the  effect  of  the  Indiana 
act  was  considered  in  a  recent  case.  The  court  held 
that  this  act  did  not  violate  either  the  state  or  federal 
constitution,  so  far  as  it  affected  employes  of  railroad 

*o  43  &  44  Vict.  c.  42;  Acts  Mass.  1887,  c.  270,  §  1  (see  Rev.  Laws, 
c.  106,  §  71);  Mills'  Ann.  St.  1891-96,  §  1611a;  Sess.  Laws  Colo. 
1893,  c.  77,  §  1.  "Where,  after  the  passage  of  this  act,  personal 
injury,"  etc.  Burns'  Rev.  St.  Ind.  1901,  §  7087.  "The  provisions  of 
this  act,  however,  shall  not  apply  to  any  injuries  sustained  before  it 
takes  effect,  nor  shall  it  affect  in  any  manner  any  suit  or  legal  pro- 
ceedings pending  at  the  time  it  takes  effect." 

41  Dunlap  V.  Barney  Mfg.  Co.,  148  Mass.  51.  Also,  Kelley  v.  Bos- 
ton &  M.  R.  R.,  135  Mass.  448;  Wright  v.  Southern  Ry.  Co.,  80  Fed. 
260. 

42  Alabama  G.  S.  R.  Co.  v.  Carroll,  97  Ala.  126,  137 
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companies,  and  thus  treated  the  act  as  capable  of  sever- 
ance for  the  purpose  of  testing  the  contention.^^ 

The  statutes  of  the  several  states  regulating  the  lia- 
bility of  railroads  for  injuries  suffered  by  their  em- 
ployes have,  however,  often  been  questioned  in  the 
courts,  and  invariably  held  constitutional.^*  It  has 
been  urged  under  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States  that  such  provisions  de- 
prive the  railroad  of  its  property  without  due  process 
of  law,  that  they  deny  to  railroads  the  equal  protection 
of  the  laws,  and  that  they  are  void  as  a  regulation  of 
interstate  commerce. 

"The  plain  answer  [to  the  contention  that  property 
is  taken  without  due  process  of  law]  is  that  the  liability 
imposed  by  the  [Kansas]  law  of  1874  arises  only  for  in- 
juries subsequently  committed;  it  has  no  application 
to  past  injuries,  and  it  cannot  be  successfully  contended 
that  the  state  may  not  prescribe  the  liabilities  under 
which  corporations  created  by  its  laws  shall  conduct 
their  business  in  the  future,  where  no  limitation  is 
placed  upon  its  powers  in  this  respect  by  their  charters. 
*  *  *  The  hardship  or  injustice  of  the  law  of  Kan- 
sas of  1874,  if  there  be  any,  must  be  relieved  by  legisla- 
tive enactment.  *  ♦  «  The  supposed  hardship  and 
injustice  consist  in  imputing  liability  to  the  company, 
where  no  personal  wrong  or  negligence  is  chargeable  to 
it  or  its  directors.     But  the  same  hardship  and  injus- 

*8  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Montgomery,  152  Ind.  1; 
Pittsburgh,  C,  C,  &  St.  L.  Ry.  Co.  v.  Hosea,  152  Ind.  412;  Pennsyl- 
vania Co,  V.  Ebaugh,  152  Ind.  531;  Tullis  v.  Lake  Erie  &  W.  R.  Co., 
175  U.  S.  348,  351.  See  St.  Louis,  I.  M.  ft  St,  P.  Ry.  Co,  v.  Paul,  173 
U.  S.  404. 

**  Infra,  §  73,  note  1. 
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tice,  if  there  be  any,  exist  where  the  company,  without 
any  wrong  or  negligence  on  its  part,  is  charged  for  in- 
juries to  passengers.  ♦  *  ♦  The  law  of  1874  ex- 
tends this  doctrine  and  fixes  a  like  liability  upon  rail- 
road companies  where  injuries  are  subsequently  suffered 
by  employes,  though  it  may  be  by  the  negligence  or  in- 
competency of  a  fellow  servant  in  the  same  general  em- 
ployment and  acting  under  the  same  immediate  direc- 
tion. That  its  passage  was  within  the  competency  of 
the  legislature  we  have  no  doubt."^^ 

The  objection  that  such  statutes  deprive  railroad  com- 
panies of  the  equal  protection  of  the  laws  has  likewise 
been  overruled.  "It  seems  to  rest  upon  the  theory  that 
legislation  which  is  special  in  its  character  is  neces- 
sarily within  the  constitutional  inhibition;  but  nothing 
can  be  further  from  the  fact.  The  greater  part  of  all 
legislation  is  special,  either  in  the  objects  sought  to  be 
attained  by  it,  or  in  the  extent  of  its  application. 
•  *  *  And  when  legislation  applies  to  particular 
bodies  or  associations,  imposing  upon  them  additional 
liabilities,  it  is  not  open  to  the  objection  that  it  denies 
to  them  the  equal  protection  of  the  laws,  if  all  persons 
brought  under  its  influence  are  treated  alike  under  the 
same  conditions.  *  *  ♦  But  the  hazardous  charac- 
ter of  the  business  of  operating  a  railway  would  seem 
to  call  for  special  legislation  with  respect  to  railroad 
corporations,  having  for  its  object  the  protection  of 

45  Missouri  P.  Ry.  Co.  v.  Mackey,  127  U.  S.  205,  208;  Minneapolis 
&  St.  L.  Ry.  Co.  V.  Herrick,  127  U.  S.  210;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  557,  566;  St.  Louis,  I.  M.  &  St.  P.  Ry.  Co.  v.  Paul,  173  U.  S. 
404;  Peirce  v.  Van  Dusen  (C.  C.  A.)  78  Fed.  693;  Pittsburgh,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Montgomery,  152  Ind.  1,  and  cases  cited. 
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their  employes,  as  well  as  the  safety  of  the  public.  The 
business  of  other  corporations  is  not  subject  to  similar 
dangers  to  their  employes,  and  no  objections,  therefore, 
can  be  made  to  the  legislation  on  the  ground  of  its  mak- 
ing an  unjust  discrimination.  It  meets  a  particular 
necessity,  and  all  railroad  corporations  are,  without  dis- 
tinction, made  subject  to  the  same  liabilities.  As  said 
by  the  court  below,  it  is  simply  a  question  of  legislative 
discretion  whether  the  same  liabilities  shall  be  applied 
to  carriers  by  canal  and  stage  coaches  and  to  persons 
and  corporations  using  steam  in  manufactories."^®  The 
question  is  whether  the  classification  or  discrimination 
made  is  purely  arbitrary,  or  has  some  basis  in  that 
which  has  a  reasonable  relation  to  the  object  sought  to 
be  accomplished.^^  "The  state  may  distinguish,  select, 
and  classify  objects  of  legislation,  and  necessarily  the 
power  must  have  a  wide  range  of  discretion."^® 

It  would  seem,  therefore,  that  the  several  acts  were 
not  invalid  under  either  of  the  objections  noted.  The 
object  sought  to  be  accomplished  is  the  better  protection 
of  employes,  and  Massachusetts,  Alabama,  and  Colo- 
rado have  passed  statutes  which  relate  not  to  railroads 
only,  but  to  all  employers  of  industrial  servants,  with- 
out selecting  any  particular  classes,  judging  that  the 

48  Missouri  P.  Ry.  Co.  v.  Mackey,  127  U.  S.  205,  209;  Minneapolis 
&  St.  L.  Ry.  Co.  V.  Herrick,  127  U.  S.  210;  Chicago,  K.  &  W.  R.  Co. 
V.  Pontius,  157  U.  S.  209;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557; 
St.  Louis.  I.  M.  &  St.  P.  Ry.  Co.  v.  Paul,  173  U.  S.  404;  Tullis  v. 
Lake  Erie  &  W.  R.  Co.,  175  U.  S.  348;  Clark  v.  Kansas  City,  176 
U.  S.  114;  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Montgomery,  152 
Ind.  1;  Indianapolis  Union  Ry.  Co.  v.  Houlihan  (Ind.)  60  N.  E.  943. 

*7  Atchison,  T.  &  S.  F.  R.  Co.  v.  Matthews,  174  U.  S.  96;  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Ellis,  165  U.  S.  150. 

48  Magoun  v.  Illinois  T.  &  S.  Bank,  170  U.  S.  283,  294. 

(31) 


§  4  EMPLOYERS' LIABILITY.  [Ch.  1 

necessity  exists  where  the  employers  are  natural  per- 
sons as  well  as  corporations.  Indiana  does  not  go  so 
far,  and  her  act  applies  only  to  corporations.  This  is 
a  proper  exercise  of  legislative  discretion,  and  the  basis 
upon  which  the  classification  proceeds  certainly  has  a 
reasonable  relation  to  the  object  to  be  attained. 

Neither  do  the  acts  trench  upon  the  control  of  com- 
merce granted  to  the  federal  government.  If  the  regu- 
lation of  the  rights  and  duties  between  master  and 
servant  is  within  the  power  of  congress,  until  the  power 
has  been  exercised  the  states  may  enact  statutes  affect- 
ing that  relation,  if  these  statutes  are  not  directed 
against  commerce.  Thus,  a  statute  which  gives  an  ac- 
tion for  death  caused  by  wrongful  act  is  valid.  It  "im- 
poses no  tax,  prescribes  no  duty,  and  in  no  respect  in- 
terferes with  any  regulations  for  the  navigation  and 
use  of  vessels.  It  only  declares  a  general  principle  re- 
specting the  liability  of  all  persons  within  the  jurisdic- 
tion of  the  state  for  torts  resulting  in  the  death  of  par- 
ties injured.  And  in  the  application  of  the  principle 
it  makes  no  difference  where  the  injury  complained  of 
accrued  in  the  state, — whether  on  land  or  on  water. 
General  legislation  of  this  kind,  prescribing  the  liabili- 
ties or  duties  of  citizens  of  a  state,  without  distinction 
as  to  pursuit  or  calling,  is  not  open  to  any  valid  objec- 
tion because  it  may  affect  persons  engaged  in  foreign 
or  interstate  commerce."^^ 

Under  state  constitutions. 

The  objection  has  been  taken  to  the  Indiana  act  that 
it  embraces  more  than  one  subject,  all  of  which  are 

49  Sherlock  v.  Ailing,  93  U.  S.  99,  103. 
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not  expressed  in  the  title ;  that  it  regulates  the  practice 
in  courts  of  justice ;  and  that  it  has  not  an  equal  or  uni- 
form operation  throughout  the  state.  These  conten- 
tions have  not  prevailed.^®  In  Colorado  it  was  held 
that  the  act  was  unconstitutional  because  it  gave  an 
action  to  a  personal  representative  for  death,  and  the 
title,  "An  act  concerning  damages  sustained  by  agents, 
servants,  or  employes,"  did  not  mention  this  subject, 
since  the  personal  representative  did  not  suifer  "dam- 
ages." On  appeal,  however,  the  decision  was  reversed, 
the  court  holding  that  the  word  "damages"  in  the  title 
was  synonymous  with  "injuries,"  and  not  to  be  taken 
in  its  technical  meaning  of  "compensation";  therefore, 
the  title  included  all  the  subjects  found  in  the  stat- 
ute.^^  In  Alabama  it  has  been  held  that  a  statute 
which  gave  a  remedy  for  the  death  of  a  minor  caused  by 
the  wrongful  act  of  a  corporation  or  firm  was  uncon- 
stitutional, since  it  did  not  provide  a  like  remedy 
against  individuals.^^ 

§  5.    Effect  of  the  act  in  federal  courts. 
In  questions  arising  under  the  act,  the  federal  courts  follow 

5«  Pittsburgh,  C,  C.  ft  St.  L.  Ry.  Co.  v.  Montgomery,  152  Ind.  1, 
and  cases  cited. 

51  Mitchell  V.  Colorado  M.  &  B.  Co.,  12  Colo.  App.  277;  Colorado 
M.  &  E.  Co.  V.  Mitchell,  26  Colo.  284. 

52  Smith  V.  Louisville  &  N.  R.  Co.,  75  Ala.  449.  But  it  Is  gen- 
erally held  that  statutes  which  give  a  remedy  for  death  caused  by 
the  wrongful  act  of  a  common  carrier  are  a  valid  exercise  of  the 
police  power,  and  merely  provide  a  remedy  which  the  common  law 
failed  to  grant.  Cooea  River  Steamboat  Co.  v.  Barclay,  30  Ala.  120; 
Boston,  C.  &  M.  R.  R.  v.  State,  32  N.  H.  215;  South-Western  R. 
Co.  V.  Paulk,  24  Ga.  356.  See,  also,  Richmond  A  D.  R.  Co.  v.  Free- 
man, 97  Ala.  289. 
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the  decisions  of  the  state  courts  so  far  as  these  construe  the 
statute. 

The  relation  existing  between  a  master  and  his  serv- 
ant is  a  matter  of  general  law,  upon  which  the  federal 
courts  follow  their  own  judgment,  and  are  not  bound 
by  the  decisions  of  the  state  within  whose  borders  they 
sit.  "The  question  as  to  what  is  a  matter  of  local,  and 
what  of  general,  law,  and  the  extent  to  which  in  the 
latter  this  court  should  follow  the  decisions  of  the  state 
courts,  has  often  been  presented.  The  unvarying  rule 
is  that  in  matters  of  the  latter  class  this  court,  while 
leaning  towards  an  agreement  with  the  view  of  the 
state  courts,  always  exercises  an  independent  judg- 
ment ;  and  so  unvarying  has  been  the  course  of  decision 
that  the  question  of  the  responsibility  of  a  railroad  cor- 
poration for  injuries  caused  to  or  by  its  servants  is  one 
of  general  law.  ♦  *  *  But,  passing  beyond  the  mat- 
ter of  authorities,  the  question  is  essentially  one  of  gen- 
eral law.  It  does  not  depend  upon  any  statute;  it 
does  not  spring  from  any  local  usage  or  custom;  there 
is  in  it  no  rule  of  property,  but  it  rests  upon  those  con- 
siderations of  right  and  justice  which  have  been  gath- 
ered into  the  great  body  of  the  rules  and  principles 
known  as  the  'common  law.'  There  is  no  quertion  as 
to  the  power  of  the  states  to  legislate  and  change  the 
rules  of  the  common  law  in  this  respect  as  in  the  others ; 
but  in  the  absence  of  such  legislation  the  question  is  one 
determinable  only  by  the  general  principles  of  that 
law.'"^^ 

»3 Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U.  S.  368,  370,  378;  Hough 
V.  Texas  &  P.  R.  Co.,  100  U.  S.  213;  Burgess  v.  Seligman,  107  U.  S. 
20,  33;  Gardner  v.  Michigan  Cent.  R.  Co.,  150  U.  S.  349;  Northern 
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But  where  the  state  has  enacted  a  statute  which 
changes  the  common  law,  the  constructions  placed  upon 
it  by  the  .Ante  courts  "are  always  regarded  by  the  fed- 
eral courts,  no  less  than  by  the  state  courts  themselves, 
as  authoritative  declarations  of  what  the  law  is."^*  All 
matters  which  the  statute  covers,  such  as  the  limit  of 
damages,  or  whether  the  burden  of  proving  contributory 
negligence  rests  on  the  defendant,  or  this  negligence  is 
a  bar  or  a  mitigation  of  the  plaintiff's  claim,  will  be 
followed  by  the  federal  court;  but  if  the  statute  itself, 
or  the  necessary  construction  of  it,  does  not  lay  down 
the  rule,  the  federal  courts  will  exercise  their  own  judg- 
ment.^** 

p.  R.  Co.  V.  Peterson  (C.  C.  A.)  51  Fed.  182;  Newport  News  &  M.  V. 
Co.  V.  Howe  (C.  C.  A.)  52  Fed.  362;  Eells  v.  St.  Louis,  K.  &  N.  W. 
Ry.  Co.,  52  Fed.  903;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Stahley  (C.  C.  A.) 
62  Fed.  363;  Northern  P.  R.  Co.  v.  Hogan  (C.  C.  A.)  63  Fed.  102; 
McPeck  V.  Central  Vt.  R.  Co.  (C.  C.  A.)  79  Fed.  590;  Evey  v.  Mex- 
ican Cent.  R.  Co.  (C.  C.  A.)  81  Fed,  294.  But  see  Kerlin  v.  Chicago. 
P.  &  St.  L.  R.  Co.,  50  Fed.  185;  Becker  v.  Baltimore  &  O.  R.  Co.,  57 
Fed.  188. 

54  Burgess  v.  Seligman,  107  U.  S.  20,  33 ;  Northern  P.  R.  Co.  v. 
Herbert,  116  U.  S.  642;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Artery,  137 
U.  S.  507;  Martin's  Adm'r  v.  Baltimore  &  0.  R.  Co.,  151  U,  S.  673; 
Oakes  v.  Mase,  165  U.  S.  363;  Byrne  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  (C.  C.  A.)  61  Fed.  605;  Griffin  v.  Overman  Wheel  Co.  (C.  C.  A.) 
61  Fed.  568;  Central  Trust  Co.  v.  East  Tennessee,  V.  &  G.  R.  Co., 
69  Fed.  353;  Peirce  v.  Van  Dusen  (C.  C.  A.)  78  Fed.  693;  New  York, 
N.  H.  &  H.  R.  Co.  V.  O'Leary  (C.  C.  A.)  93  Fed.  737;  Felton  v.  Bul- 
lard  (C.  C.  A.)  94  Fed.  781. 

Eft  The  limit  of  damages  will  not  be  exceeded.  Farmers'  L.  &  T. 
Co.  V.  Toledo,  A.  A.  &  N.  M.  R.  Co.,  67  Fed.  73.  If  the  statute  is 
a  penal  one,  it  cannot  be  enforced.  Lyman  v.  Boston  &  A.  R.  Co.,  70 
Fed.  409.  Contributory  negligence.  Western  &  A.  R.  Co.  v.  Rob- 
erson  (C.  C.  A.)  61  Fed.  592;  Byrne  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.,  61  Fed.  605. 
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§  6.     Jurisdiction  of  federal  courts. 

The  jurisdiction  of  the  federal  courts  sitting  in  admiralty 
is  exclusive  over  torts  committed  on  the  high  seas,  and  con- 
current over  torts  committed  on  navigable  waters  within  the 
territorial  limits  of  the  state.  In  the  latter  case  the  federal 
coui-ts  will  enforce  the  act. 

The  boundaries  and  the  sovereignty  of  a  state  extend 
a  marine  league  from  the  shore,  and  within  this  limit 
the  state  laws  are  operative,  and  the  state  courts  have 
jurisdiction.^^  Beyond  this  limit  are  the  "high  seas,"^'^ 
over  which  neither  state  laws  nor  courts  have  effect.^^ 
"A  vessel  at  sea  is  considered  a  part  of  the  territory  to 
which  it  belongs  when  at  home.  It  carries  with  it  the 
local  legal  rights  and  legal  jurisdiction  of  such  locality. 
All  on  board  are  endowed  and  subject  accordingly. 
*  *  *  The  jurisdiction  of  the  local  sovereign  over  a 
vessel  and  over  those  belonging  to  her  in  the  home  port 
and  aboard  on  the  sea  is,  according  to  the  law  of  na- 
tions, the  same.^^  On  this  principle  it  was  held  that  a 
New  York  statute  giving  a  remedy  for  death  by  wrong- 
ful act  was  effectual  to  give  this  remedy  where  the 
death  was  caused  on  board  a  ship  on  the  high  seas, 

•«  Com.  V.  Manchester,  152  Mass.  230;  Manchester  v.  Massachu- 
setts, 139  U.  S.  240;  Peabody  v.  Hamilton,  106  Mass.  217;  In  re 
Humboldt  Lumber  Manuf'rs'  Ass'n,  60  Fed.  428;  Humboldt  Lumber 
Manuf  rs'  Ass'n  v.  Christopherson,  19  C.  C.  A.  481,  73  Fed.  239,  46 
L.  R.  A.  264,  note. 

67  United  States  v.  Rodgers,  150  U.  S.  249. 

88  Armstrong  v.  Beadle,  5  Sawy.  484,  Fed.  Cas.  No.  541;  The  E.  B. 
Ward,  16  Fed.  255;  The  Alaska,  130  U.  S.  201. 

B9  Wilson  V.  McNamee,  102  U.  S.  572,  574;  The  B.  B.  Ward,  17  Fed. 
456;  Crapo  v.  Kelly,  16  Wall.  (U.  S.)  610;  Wildenhus's  Case,  120 
U.  S.  1,  12. 
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which  was  owned  in  New  York,  and  that  the  action 
could  be  maintained  in  the  New  York  courts."® 

The  admiralty  and  maritime  jurisdiction  of  the  fed- 
eral courts  extends  to  injuries  originating  and  con- 
summated upon  navigable  waters  either  within  or  with- 
out the  territory  of  a  state."^  As  to  injuries  occurring 
without  the  territory  of  the  state,  the  state  courts  have, 
of  course,  no  jurisdiction.  As  to  the  injuries  within 
the  state  limits,  both  federal  and  state  courts  may  have 
jurisdiction  in  the  absence  of  federal  legislation  giving 
an  exclusive  jurisdiction. "^  The  test  of  admiralty  juris- 
diction is  the  location  of  the  injury;  it  must  be  upon 
navigable  waters,  and,  if  the  federal  court  may  thus 
hear  the  case,  it  will  decide  upon  admiralty  rules,  unless 
there  be  a  controlling  state  statute.^^ 

The  federal  court  will  enforce  such  a  statute  of  the 
state  by  an  action  in  personam,^^  and,  if  the  statute  per- 
mits a  lien,  it  may  be  enforced  by  a  libel  in  rem.^^  It 
has  not  been  decided  that  a  libel  in  rem  may  be  brought 
in  cases  where  the  statute  does  not  itself  give  a  lien,  but 

60  McDonald  v.  Mallory,  77  N.  Y.  546. 

61  Waring  v.  Clarke,  5  How.  (U.  S.)  451. 

62  American  Steamboat  Co.  v.  Chase,  16  Wall.  (U.  S.)  522;  Sher- 
lock V.  Ailing,  93  U.  S.  99.  Injury  on  a  New  York  ship  on  the  high 
seas,  McDonald  v.  Mallory,  77  N.  Y.  546. 

63  The  Harrisburg,  119  U.  S.  199.  See  Rundell  v.  La  Campagnie 
Generale  Transatlantique  (C.  C.  A.)  100  Fed.  655. 

84  City  of  Norwalk,  55  Fed.  98;  McCullough  v.  New  York,  N.  H. 
&  H.  R.  Co.  (C.  C.  A.)  61  Fed.  364;  In  re  Humboldt  Lumber  Manuf'rs' 
Ass'n,  60  Fed.  428;  Humboldt  Lumber  Manuf'rs'  Ass'n  v.  Chris- 
topherson  (C.  C.  A.)  73  Fed.  239;  Robinson  v.  Detroit  &  C.  S.  N.  Co. 
(C.  C.  A.)  73  Fed.  883.  But  see  Butler  v.  Boston  &  S.  S.  Co.,  130 
U.  S.  527. 

88  The  Corsair,  145  U.  S.  344;  The  Oregon,  73  Fed.  846. 
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the  cases  upon  this  subject  are  conflicting.  Where  the 
injury  happens  on  the  high  seas,  the  better  view  seems 
to  be  that  a  federal  court  should  enforce  the  statute  of 
the  state  where  the  vessel  is  owned  in  an  action  in  per- 
sonam, on  the  theory  which  the  courts  of  New  York 
have  adopted, — that  the  vessel  is  a  part  of  the  home  ter- 
ritory and  carries  the  home  laws  with  her.^® 

§  7.     Conflict  of  laws. 

An  action  for  personal  injuries  is  transitory  in  its  nature, 
but,  wherever  the  case  is  heard,  the  rights  of  the  parties  are 
to  be  determined  by  the  law  which  existed  in  the  jurisdiction 
where  the  injury  was  received  at  the  time  of  its  occurrence. 

When  an  injury  has  been  sustained  in  one  state  or 
country,  the  right  of  action  thereby  created  may  be  en- 
forced in  any  jurisdiction  where  service  on  the  defend- 
ant can  be  obtained.  It  is  well  settled  that  an  action 
for  personal  injury  is  transitory,  and  not  local,  in  its 
nature,  and  thus  it  is  not  necessary  that  the  suit 
should  be  brought  in  the  jurisdiction  where  the  wrong 
was  committed.  In  such  cases  the  question  of  what 
system  of  law  is  to  govern  is  determined  in  accord- 
ance with  the  general  rule  that  the  law  of  the  forum 
to  which  the  plaintiff  has  submitted  himself  shall  con- 
trol as  to  the  form  and  incidents  of  the  remedy,  but 
that  the  law  of  the  place  where  the  injury  was  received 
shall  govern  the  substantive  rights  of  the  parties. 

At  common  law. 

If  the  common  law  of  the  place  where  the  injury  was 
received  gives  a  right  of  action  against  the  defendant, 

•6  The  E.  B.  Ward,  17  Fed.  456. 
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or  denies  such  right,  the  courts  of  the  forum  will  de- 
cide the  action  in  accordance  with  it,  although  they 
may  have  taken  a  different  view  of  the  common  law  in 
cases  arising  in  their  own  jurisdiction.  "As  between 
the  states  of  this  Union,  when  a  transitory  cause  of 
action  has  vested  in  one  of  them  under  the  common  law 
as  there  understood  and  administered,  the  mere  exist- 
ence of  a  slight  variance  of  view  in  the  forum  resorted 
to,  not  amounting  to  a  fundamental  difference  of  policy, 
should  not  prevent  an  enforcement  of  the  obligation 
admitted  to  have  arisen  by  the  law  which  governed  the 
conduct  of  the  parties."®'^  If  actionable  by  the  law  of 
the  place  where  the  wrong  was  done,  it  is  actionable 
everywhere,  and,  "if  lawful  or  free  from  liability  there, 
is  not  actionable  elsewhere."°® 

The  common  law  of  another  jurisdiction  need  not  be 
proved  as  a  fact,  since  there  is  a  presumption  that  the 
common  law  is  the  same  elsewhere  as  in  the  forum.  But 
this  presumption,  it  is  believed,  extends  only  to  those 
countries  of  whose  system  of  law  the  court  may  take 
judicial  notice,  and  know  that  it  belongs  either  to  the 
common  law  or  to  the  civil.  There  is  no  presumption 
entertained  by  a  Massachusetts  court  that  France  or 
Texas  applies  the  same  law,  since  it  knows  that  they  are 
countries  governed  by  the  civil  law ;  but  Texas  may  pre- 
sume that  Mexico,  having  the  same  system  of  jurispru- 
dence, views  the  civil  law  in  the  same  light  as  her  own 

•T  Walsh  V.  New  York  &  N,  E.  R.  Co.,  160  Mass.  571,  573;  Howarth 
V.  Lombard,  175  Mass.  570;  Dennick  v.  Central  R.  Co.,  103  U.  S.  11; 
Texas  &  P.  Ry,  Co.  v.  Cox,  145  U.  S.  593;  Leazott  v.  Boston  &  M.  R. 
Co..  70  N.  H.  5. 

«8  Glynn  v.  Central  R.  Co.,  175  Mass.  510,  513;  Le  Forest  v.  Tol- 
man,  117  Mass.  109.    See  note  72. 
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courts.  If  the  foreign  law  is  of  a  different  system  of 
jurisprudence,  there  is  no  presumption,  and  it  must  be 
proved  as  a  fact;  if  it  is  of  the  same  system  of  juris- 
prudence, then  any  variance  between  it  and  the  law  of 
the  forum,  if  material,  must  likewise  be  proved  as  a  fact. 
If  a  foreign  statute  affects  the  rights  of  the  parties,  this 
is  a  fact  which  must  be  proved.^^ 

Under  statutes. 

In  all  jurisdictions  the  common  law  which  denied 
the  survival  of  an  action  of  tort,  and  denied  the  right 

69McIntyre  v.  Boston  &  M.  R.  R.,  163  Mass.  189;  Young  v.  Boston 
&  M.  R.  R.,  168  Mass.  219;  Kelley  v.  Kelley,  161  Mass.  Ill,  114;  Jack- 
son V.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.,  140  Ind.  241;  Kahl  v.  Mem- 
phis &  C.  R.  Co.,  95  Ala.  337;  Alabama  G.  S.  R.  Co.  v.  Carroll,  97  Ala. 
126;  Louisville  &  N.  R.  Co.  v.  Williams,  113  Ala.  402.  The  complaint 
must  set  up  facts  bringing  the  case  within  the  foreign  statute. 
Davidow  v.  Pennsylvania  R.  Co.,  85  Fed.  943. 

If  the  law  of  a  foreign  country  is  of  the  same  system  of  jurispru- 
dence, it  will  be  presumed,  in  the  absence  of  evidence,  to  have  the 
same  rules  as  that  of  the  former.  The  law  of  Mexico  presumed  to 
be  the  same  as  that  of  Texas.  Mexican  Cent.  Ry.  Co.  v.  Glover  (C. 
C.  A.)  107  Fed.  356;  Mexican  Cent.  Ry.  Co.  v.  Marshall  (C.  C.  A.)  91 
Fed.  933;  Castleman  v.  Jeffries,  60  Ala.  380;  Peet  v.  Hatcher,  112  Ala. 
514.  But  there  is  no  presumption  that  the  common  law  prevails  all 
over  the  world.  Aslanian  v.  Dostumian,  174  Mass.  328,  331;  Savage 
V.  O'Neil,  44  N.  Y.  298.  But  see  Hanna  v.  Grand  Trunk  Ry.  Co.,  41  III. 
App.  116;  Johnson  v.  Chambers,  12  Ind.  102. 

"The  law  of  any  state  of  the  Union,  whether  depending  upon  stat- 
utes or  upon  judicial  opinions,  is  a  matter  of  which  the  courts  of  the 
United  States  are  bound  to  take  judicial  notice,  without  plea  or 
proof."  Lamar  v.  Micou,  114  U.  S.  218,  223;  Davidow  v.  Pennsyl- 
vania R.  Co.,  85  Fed.  943.  But  the  supreme  court  in  exercising  its 
appellate,  and  not  its  original  jurisdiction,  follows  the  rule  as  to  ju- 
dicial notice  of  the  laws  of  other  states  as  laid  down  in  the  jurisdic- 
tion from  which  the  case  is  appealed.  Hanley  v.  Donoghue,  116  U. 
S.  1;  Renaud  v.  Abbott,  116  U.  S.  277. 
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to  recover  damages  for  a  death  caused  by  wrongful  act, 
has  been  changed  by  statute  in  these  particulars.  The 
right  of  railroad  employes  to  recover  for  personal  in- 
juries has  also  been  a  subject  of  general  legislation. 
The  cases,  therefore,  which  determine  the  effect  of  these 
statutes  or  the  enforcement  of  rights  acquired  under 
them  in  another  jurisdiction  are  authorities  on  the  ques- 
tions presented  by  the  employers'  liability  acts.  A  state 
statute  has  no  extraterritorial  force,  and  it  is  not  the 
statute,  but  rights  which  have  become  vested  under  it, 
which  are  to  be  enforced.^"  "The  fundamental  ques- 
tion is  whether  there  is  a  substantive  light  originating 
in  one  state,  and  a  corresponding  liability  which  follows 
the  person  against  whom  it  is  sought  to  be  enforced  into 
another  state.'"^ 

The  law  in  force  at  the  place  where  the  injury  hap- 
pened, at  the  time  it  happened,  fixes  the  rights  of  the  par- 
ties, and,  if  this  law  is  statute  law  rather  than  the  com- 
mon law,  the  statute  must  be  followed.^^     If  the  injury 

70  Young  V.  Boston  &  M.  R.  R.,  168  Mass.  219;  Alabama  G.  S.  R.  Co. 
V.  Carroll,  97  Ala.  126,  134;  Burns  v.  Grand  Rapids  &  I.  R.  Co.,  113 
Ind.  169;  Vawter  v.  Missouri  Pacific  Ry.  Co.,  84  Mo.  679. 

71  Howarth  v.  Lombard,  175  Mass.  570,  572. 

72  Davis  V.  New  York  &  N.  E.  R.  Co.,  143  Mass.  301;  Higgins  v. 
Central  New  England  &  W.  R.  Co.,  155  Mass.  176;  Glynn  v.  Central 
R.  Co.,  175  Mass.  510;  Kahl  v.  Memphis  &  C.  R.  Co.,  95  Ala.  337; 
Alabama  G.  S.  R.  Co.  v.  Carroll,  97  Ala.  126,  134;  Helton  v.  Alabama 
Midland  R.  Co.,  97  Ala.  275;  Louisville  &  N.  R.  Co.  v.  Williams,  113 
Ala.  402;  Burns  v.  Grand  Rapids  &  I.  R.  Co.,  113  Ind,  169;  Cincin- 
nati, H,  &  D.  R.  Co.  V.  McMullen,  117  Ind.  439;  Dennick  v.  Central 
R.  Co.,  103  U.  S.  11;  Northern  Pacific  R.  Co.  v.  Babcock,  154  U.  S. 
190;  Stewart  v.  Baltimore  &  O.  R.  Co.,  168  U.  S.  445.  See,  also, 
Easton  v.  Houston  &  T.  C.  Ry.  Co.,  32  Fed.  893 ;  Boston  &  M.  R.  T5o. 
V.  McDuffey  (CCA.)  79  Fed.  934;  Davidow  v.  Pennsylvania  R.  Co., 
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resulted  in  death,  the  place  where  the  death  occurred 
has  no  effect  upon  the  rights  of  the  parties,  which  are 
still  to  be  determined  by  the  law  of  the  place  of  injury J^ 
Nor  can  it  be  said  that  the  law  of  the  place  where  the 
contract  of  service  was  made  should  affect  the  rights 
of  a  servant  who  is  injured  in  another  jurisdiction.  The 
contract  of  service  does  not  incorporate  as  one  of  its 
terms  the  provisions  of  the  act.  "The  only  office  of  the 
contract  under  section  2590  of  the  Code  is  the  estab- 
lishment of  a  relation  between  them  of  master  and  serv- 
ant ;  and  it  is  upon  that  relation — that  incident  or  con- 
sequence of  the  contract — that  our  statute  operates, 
*  *  *  Finding  the  relation,  the  statute  imposes  cer- 
tain duties  and  liabilities  on  the  parties,  wholly  regard- 
less of  the  stipulations  of  the  contract  as  to  the  rights 
of  the  parties  under  it,  and,  it  may  be,  in  the  teeth  of 
such  stipulations.  It  is  the  purpose  of  the  statute,  and 
must  be  the  limit  of  its  operation,  to  govern  persons 
standing  in  the  relation  of  master  and  servant  to  each 

85  Fed.  943;  Law  v.  Western  Ry.  of  Alabama,  91  Fed.  817:  Selma, 
R.  &  D.  R.  Co.  V.  Lacey,  49  Ga.  106. 

When  the  cause  of  action  arose  in  a  foreign  country,  the  laws  of 
that  country  govern.  Smith  v.  Condry,  1  How.  (U.  S.)  28;  Peter- 
sen V.  The  Lamington,  87  Fed.  752;  Evey  v.  Mexican  Cent.  Ry.  Co. 
(C.  C.  A.)  81  Fed.  294;  Mexican  Cent.  Ry,  Co.  v.  Marshall  (C.  C.  A.) 
91  Fed.  933. 

Burns'  Rev,  St.  Ind.  1901,  §  7086.  It  is  provided,  if  an  employe  of 
a  railroad  whose  line  is  operated  both  in  Indiana  and  another  state  is 
injured  in  another  state,  it  shall  not  be  competent  for  the  defendant 
to  prove  the  laws  of  that  state  in  defense  to  an  action  brought  in  In- 
diana under  this  act. 

73  Alabama  G.  S.  R.  Co.  v.  Carroll,  97  Ala,  126;  McCarthy  v.  Chi- 
cago, R,  I.  &  P.  R.  Co,,  18  Kan.  46;  De  Harn  v,  Mexican  Nat,  Ry.  Co.. 

86  Tex.  68. 
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other  in  respect  of  their  conduct  in  certain  particulars 
within  the  state  of  Alabama."^*  In  the  case  from  which 
this  quotation  is  taken,  the  contract  of  service  was  en- 
tered into  and  partly  performed  in  Alabama,  the  injury 
was  received  in  Mississippi,  and  the  suit  was  brought  in 
Alabama.  Under  the  Alabama  act  the  plaintiff  could 
recover,  but  under  the  common  law  of  Mississippi  he 
could  not,  and  it  was  held  that  the  law  of  Mississippi 
governed. 

In  this  case,  also,  the  argument  was  urged  that,  as 
the  negligent  act  which  resulted  in  injury  in  Mississippi 
was  committed  and  began  to  operate  in  Alabama,  the 
law  of  the  latter  state  should,  on  that  ground,  fix  the 
rights  of  the  parties.  It  was  held,  however,  that  the 
Mississippi  law  governed,  and  the  court  said:  "It  is 
admitted,  or  at  least  cannot  be  denied,  that  negligence 
of  duty  unproductive  of  damnifying  results  will  not 
authorize  or  support  a  recovery.  Up  to  the  time  the 
train  passed  out  of  Alabama  no  injury  had  resulted. 
For  all  that  occurred  in  Alabama,  therefore,  no  cause 
of  action  whatever  arose.  The  fact  which  created  the 
right  to  sue — the  injury  without  which  confessedly 
no  action  would  lie  anywhere — transpired  in  the  state 
of  Mississippi.  It  was  in  that  state,  therefore,  necessa- 
rily, that  the  cause  of  action,  if  any,  arose ;  and  whether 
a  cause  of  action  arose  and  existed  at  all  or  not  must  in 
all  reason  be  determined  by  the  law  which  obtained  at 
the  time  and  place  when  and  where  the  fact  which  is 

T4  Alabama  G.  S.  R.  Co.  v.  Carroll,  97  Ala.  126,  137 ;  Illinois  Cent. 
R.  Co.  V.  Ihlenberg  (C.  C.  A.)  75  Fed.  873;  Boston  &  M.  R.  Co.  v.  Mc- 
Duffey  (C.  C.  A.)  79  Fed.  934;  Christian  v.  Columbus  ft  R.  Ry.  Co., 
79  Ga.  460;  Whitford  v.  Panama  R.  Co.,  23  N.  Y.  465. 
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relied  on  to  justify  a  recovery  transpired."^^  This  rul- 
ing has  been  questioned  on  the  ground  that  neither  neg- 
ligence without  injury  nor  injury  without  negligence  is 
sufficient  to  create  a  cause  of  action,  and  of  the  two 
greater  weight  should  be  given  to  the  law  of  the  place 
where  the  negligence  occurred  than  to  that  of  the  place 
of  the  injury.  But  the  injury  is  a  fact  definite  as  to 
time  and  place,  and  about  the  existence  of  which  there 
is  no  question.  If  there  is  to  be  a  cause  of  action  at  all, 
it  is  because  the  injury  resulted  from  negligence,  and 
negligence  in  existence  at  the  time  of  the  injury,  either 
because  it  then  first  arose,  or  had  theoretically  con- 
tinued because  it  had  not  been  cured  or  avoided.  But 
the  time  and  place  where  the  negligence  was  committed 
are  in  the  majority  of  cases  indefinite  and  incapable  of 
certain  proof,  and  at  the  moment  when  it  first  exists 
it  is  only  by  a  fiction  that  it  can  be  said  that  the  result- 
ing injury  occurred,  so  as  to  complete  the  cause  of  ac- 
tion at  that  place.  It  would  seem  that  the  court  was 
quite  right  in  establishing  the  plainer  rule  that  the  law 
of  the  place  of  injury  governed. 

The  Indiana  act  provides  that  when  an  employe,  a 
citizen  of  Indiana,  shall  be  injured  in  another  state,  the 
defendant  cannot  set  up  in  a  suit  brought  in  Indiana 
the  laws  of  the  place  of  injury  as  a  defense.'^®  A  state 
has  the  power  to  pass  such  a  statute  in  favor  of  its  own 
citizens.'^^ 

75  Alabama  G.  S.  R.  Co.  v.  Carroll,  97  Ala.  126,  134;  Chicago,  St.  L. 
&  N.  O.  R.  Co.  V.  Doyle,  60  Miss.  977;  Rundell  v.  La  Campagnie  Gen- 
erale  Transatlantique  (C.  C.  A.)  100  Fed.  655. 

76  Burns'  Rev.  St.  1901,  §  7086. 

77  Whitford  v.  Panama  R.  Co.,  23  N.  Y.  465. 
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Enforcement  of  rights  under  foreign  statutes. 

The  forum  is  less  ready  to  enforce  rights  whien  de- 
pend upon  the  statutes  of  a  foreign  jurisdiction  than  it 
is  to  give  a  remedy  for  rights  which  are  created  by  the 
foreign  common  law.  The  reason,  perhaps,  is  that  the 
main  principles  of  the  common  law  are  everywhere  the 
same,  though  somewhat  differently  considered  or  ap- 
plied, but  that  a  statute  is  dictated  by  a  peculiar  and 
local  necessity  or  policy  which  may  be  antagonistic  to 
the  policy  of  the  forum.  There  has  accordingly  been 
some  divergence  of  opinion  on  the  question  whether  the 
rights  acquired  under  statutes  in  the  state  of  injury  will 
be  enforced  in  the  forum  if  substantially  similar  rights 
are  not  recognized  by  the  domestic  law. 

In  England  it  is  said  that  the  laws  of  the  forum  and 
of  the  foreign  state  must  concur  to  give  a  cause  of 
action  ;^^  but  the  federal  courts  have  gone  to  the  other 
extreme,  and  have  laid  down  the  sounder  rule  that  the 
rights  acquired  may  be  enforced  regardless  of  the  remedy 
provided  by  the  forum,  and,  in  deciding  the  question  pre- 
sented under  a  statute  giving  a  remedy  for  death  by 
wrongful  act,  say:  "It  can  scarcely  be  contended  that 
the  act  belongs  to  the  class  of  criminal  laws  which  can 
only  be  enforced  by  the  courts  of  the  state  where  the 
offense  was  committed,  for  it  is,  though  a  sta;tutory 
remedy,  a  civil  action  to  recover  damages  for  a  civil 
injury.  It  is,  indeed,  a  right  dependent  solely  on  the 
statute  of  the  state;    but  where  the  act  is  done  for 

TSThe  Halley,  L.  R.  2  P.  C.  193,  204;  The  Moxham,  1  Prob.  Div. 
107,  111;  Phillips  v.  Eyre,  L.  R.  6  Q.  B.  1,  28.  See,  also,  Anderson  v. 
Milwaukee  &  St.  P.  Ry.  Co.,  37  Wis.  321;  Ash  v.  Baltimore  &  O.  R. 
Co.,  72  Md.  144 ;  Vawter  v.  Missouri  Pacific  Ry.  Co.,  84  Mo.  679. 
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which  the  law  says  the  person  shall  be  liable,  and  the 
action  by  which  the  remedy  is  to  be  enforced  is  a  per- 
sonal and  not  a  real  action,  and  is  of  that  character 
which  the  law  recognizes  as  transitory  and  not  local, 
we  cannot  see  why  the  defendant  may  not  be  held  liable 
in  any  court  to  whose  jurisdiction  he  can  be  subjected 
by  personal  process  or  by  voluntary  appearance,  as  was 
the  case  here.  It  is  difficult  to  understand  how  the 
nature  of  the  remedy,  or  the  jurisdiction  of  the  courts 
to  enforce  it,  is  in  any  manner  dependent  on  the  ques- 
tion w^hether  it  is  a  statutory  right  or  a  common-law 
right.  Whenever,  by  either  the  common  law  or  the 
statute  law  of  a  state,  a  right  of  action  has  become  fixed 
and  a  legal  liability  incurred,  that  liability  may  be  en- 
forced and  the  right  of  action  pursued  in  any  court 
which  has  jurisdiction  of  such  matters,  and  can  obtain 
jurisdiction  of  the  parties.""^^ 

But  the  greater  number  of  states  have  taken  a  middle 
ground  between  these  two  views,  and  enforce  the  rights 
acquired  under  such  foreign  statutes  as  are  substan- 
tially similar  to  their  own  and  not  contrary  to  their 
policy.^"  The  Massachusetts  court  says:  "In  cases 
other  than  penal  actions,  the  foreign  law,  if  not  con- 

TflDennick  v.  Central  R.  Co.,  103  U.  S.  11,  18;  Texas  &  P.  Ry.  Co. 
V.  Cox,  145  U.  S.  593;  Huntington  v.  Attrill,  146  U.  S.  657,  675; 
Northern  Pacific  R.  Co.  v.  Babcock,  154  U.  S.  190. 

80  Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48 ;  Burns  v. 
Grand  Rapids  &  I.  R.  Co.,  113  Ind.  169;  Morris  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  65  Iowa,  727;  Knight  v.  West  Jersey  R.  Co.,  108  Pa.  250; 
Bruce's  Adm'r  v,  Cincinnati  R.  Co.,  83  Ky,  174;  Texas  &  P.  Ry.  Co. 
V.  Richards,  68  Tex.  375  (see  Texas  &  P.  Ry.  Co.  v.  Cox,  145  U.  S. 
593) ;  Stoeckman  v.  Terre  Haute  &  I.  R.  Co.,  15  Mo.  App.  503;  Need- 
ham  V.  Grand  Trunk  Ry.  Co.,  38  Vt.  294. 
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trary  to  our  public  policy,  or  to  abstract  justice  or  pure 
morals,  or  calculated  to  injure  the  state  or  its  citizens, 
shall  be  recognized  and  enforced  here,  if  we  have  juris- 
diction of  all  necessary  parties,  and  if  we  can  see  that 
consistently  with  our  own  forms  of  procedure  and  law 
of  trials  we  can  do  substantial  justice  between  the  par- 
ties. If  the  foreign  law  is  a  penal  statute,  or  if  it  of- 
fends our  own  policy,  or  is  repugnant  to  justice  or  to 
good  morals,  or  is  calculated  to  injure  this  state  or  its 
citizens,  or  if  we  have  not  jurisdiction  of  parties  who 
must  be  brought  in  to  enable  us  to  give  a  satisfactory 
remedy,  or  if  under  our  forms  of  procedure  an  action 
here  cannot  give  a  substantial  remedy,  we  are  at  liberty 
to  decline  jurisdiction."^^  In  a  later  case  it  is  said: 
"Possibly,  when  it  becomes  material  to  scrutinize  the 
question  more  closely,  the  English  law  will  be  found  to 
be  more  consistent  with  our  views."®^ 

siHiggins  v.  Central  New  England  &  W.  R.  Co.,  155  Mass.  176, 
180;  Howarth  v.  Lombard,  175  Mass,  570. 

«2  Walsh  V.  New  York  &  N.  E.  R.  Co.,  160  Mass.  571,  572. 

A  Massachusetts  administratrix  sued  for  the  death  of  her  In- 
testate, a  resident  here,  which  occurred  in  New  York  while  he  was 
a  passenger  on  defendant's  train.  The  action  was  brought  under 
the  New  York  statute  providing  for  compensation  for  a  death  by 
wrongful  act,  to  be  recovered  by  the  personal  representative  for  the 
benefit  of  the  widow  and  next  of  kin,  and  distributed  according  to 
the  law  in  relation  to  the  distribution  of  personal  estates;  the  Jury 
to  apportion  the  damages,  not  exceeding  $5,000,  with  reference  to  the 
pecuniary  injuries  resulting  from  such  death  to  the  wife  and  next  of 
kin.  The  court  said:  "By  the  common  law,  and  by  the  laws  of  this 
commonwealth,  no  action  could  be  brought  against  the  railroad  com- 
pany for  negligently  causing  the  death  of  the  plaintiff's  Intestate. 
This  is  conceded;  and  the  plaintiff  rests  her  case  wholly  on  the  stat- 
ute of  New  York.  If  this  be  a  penal  statute,  it  cannot  be  enforced 
beyond  the  territory  in  and  for  which  It  was  enacted.    If  It  gives  a 
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Statutes  giying  compensation  for  death  caused  by 
wrongful  act  are  not  penal  laws,  inasmuch  as  it  is  not 

new  and  peculiar  system  of  remedy,  by  which  rights  of  action  are 
transferred  from  one  person  to  another  in  a  mode  which  the  common 
law  does  not  recognize,  and  which  is  not  in  conformity  with  the 
laws  or  practice  of  this  commonwealth,  there  is  an  equally  insupera- 
ble objection  to  pursuing  such  a  remedy  in  our  courts.  *  *  * 
For  the  reason,  therefore,  that  the  right  of  action  which  the  New 
York  statute  gives  to  the  personal  representative  of  the  deceased  in 
that  state  is  not  a  right  of  property  passing  as  assets  of  the  deceased, 
but  is  a  specific  power  to  sue  created  by  their  local  law,  it  does  not 
pass  to  the  plaintiff  as  administratrix  in  Massachusetts,  and  this 
suit  cannot  be  maintained  by  her."  Richardson  v.  New  York  Cent. 
R.  Co.,  98  Mass.  85. 

An  administrator  brought  an  action  for  injuries,  resulting  in  the 
death  of  his  intestate,  received  in  Connecticut.  By  the  Connecticut 
statute,  such  an  action  died  with  the  person  injured,  and  his  admin- 
istrator might  maintain  a  special  action  to  recover  a  sum,  limited  in 
amount,  for  the  benefit  of  certain  persons  in  specified  proportions. 
The  plaintiff  did  not  sue  under  this  statute,  but  sought  to  recover  by 
virtue  of  a  Massachusetts  statute  permitting  survival  of  actions,  and 
it  was  held  that,  as  the  action  did  not  survive  by  the  common  law  or 
by  statute  in  Connecticut,  it  will  not  survive  by  virtue  of  a  statute 
of  Massachusetts.     Davis  v.  New  York  &  N.  E.  R.  Co.,  143  Mass.  301, 

In  Higgins  v.  Central  New  England  &  W.  R.  Co.,  155  Mass.  176,  it 
was  held  that  an  administrator  could  recover  compensation  for  the 
death  of  his  intestate  in  Connecticut  under  a  statute  of  that  state 
which  provided  that  actions  for  injury  to  the  person,  whether  the 
same  do  or  do  not  instantaneously  or  otherwise  result  in  death,  shall 
survive  to  his  administrator,  and  the  damages,  not  exceeding  $5,000, 
shall  inure  to  the  benefit  of  the  widow  and  heirs  of  the  deceased. 
The  ground  of  the  decision  is  that  the  deceased  had  a  "right  of  ac- 
tion at  the  instant  when  he  was  vivus  et  mortuus,  and  that  by  express 
provisions  of  law  it  is  made  to  survive  and  to  pass  to  his  adminis- 
trator," and  this  is  an  asset  which  the  administrator  may  ask  the  aid 
of  Massachusetts  courts  in  reducing  to  possession.  "Suits  brought 
to  enforce  rights  of  action  which  the  deceased  had,  and  which  sur- 
vived, and  passed  from  him  to  his  administrator,  differ  essentially 
from  those  which  this  court  refused  to  entertain  in  Richardson  v. 
New  York  Cent.  R.  Co.,  98  Mass.  85.  and  in  Davis  v.  New  York  &  N. 
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their  purpose  to  punish  an  offense  against  the  public 
justice  of  the  state,  but  to  afford  a  private  remedy  to 
a  person  injured,  and  therefore  rights  acquired  under 
them  may  be  elsewhere  enforced.^'  But  statutes  which 
assess  damages  without  reference  to  the  degree  of  culpa- 
bility, or  providing,  like  several  Massachusetts  acts,  a 
minimum  and  a  maximum  penalty,  have  sometimes  been 
so  considered.^* 

E.  R.  Co.,  143  Mass.  301.  In  Richardson's  Case  an  administrator 
appointed  here  sought  to  enforce  in  our  courts  a  cause  of  action 
which  his  intestate  never  had,  which  had  not  passed  to  the  adminis- 
trator by  succession,  and  which  the  statutes  of  another  state  had 
caused  to  spring  up  at  the  death  of  the  intestate,  and  had  provided 
might  be  brought  by  and  in  the  names  of  his  personal  representa- 
tives, for  the  exclusive  benefit  of  his  widow  and  next  of  kin.  In 
Davis'  Case  the  intestate  had  a  right  of  action  in  his  lifetime  by  the 
common  law  of  the  state  of  Connecticut,  where  he  was  injured;  but 
by  the  law  of  Connecticut  his  right  of  action  did  not  survive,  and 
was  extinguished  at  his  death,  while  a  penal  action  created  by  stat- 
ute was  substituted  for  it  in  that  state."  Higgins  v.  Central  New 
England  &  W.  R.  Co.,  155  Mass.  176. 

If  the  substantive  right  is  one  which  is  generally  recognized,  it 
will  be  enforced  if  not  contrary  to  policy,  although  it  varies  from 
the  Massachusetts  view  in  detail.  Higgins  v.  Central  New  England 
&  W.  R.  Co.,  155  Mass.  176;  Walsh  v.  New  York  &  N.  E.  R,  Co.,  160 
Mass.  571;  Howarth  v.  Lombard,  175  Mass.  570. 

The  Massachusetts  rule  that,  if  the  right  of  action  under  the  for- 
eign statute  may  be  regarded  as  an  asset  of  the  estate,  it  will  be  en- 
tertained, but,  if  it  is  merely  a  power  to  sue  for  a  penalty,  it  cannot 
be  enforced,  is  held  also  in  Ohio  and  Kansas.  Woodward  v.  Michi- 
gan S.  &  N.  I.  R.  Co.,  10  Ohio  St,  121;  McCarthy  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  18  Kan.  48.  See,  also.  Ash  v.  Baltimore  &  O.  R.  Co.,  72  Md. 
144;  Vawter  v.  Missouri  Pacific  Ry.  Co.,  84  Mo.  679;  Oates  v.  Union 
Pacific  Ry.  Co.,  104  Mo.  514. 

83Dennick  v.  Central  R.  Co.,  103  U.  S.  11;  Huntington  v.  Attrill, 
146  U.  S.  657;  Northern  Pacific  R.  Co.  v.  Babcock,  154  U.  S.  190;  Hig- 
gins V.  Central  New  England  &  W.  R.  Co.,  155  Mass.  176;  Burns  v. 
Grand  Rapids  &  I.  R.  Co.,  113  Ind.  169. 

8*  Lyman  v.  Boston  &  A.  R.  Co.,  70  Fed.  409;  O'Reilly  v.  New  York 
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The  statutes  giving  compensation  for  death  by  wrongful 
act  are  all  taken  from  the  same  model,  Lord  Campbell's 
act,  with  some  differences  of  detail,  and  are  substantially 
similar.  The  differences  are  seldom  serious  enough  to 
lead  courts  to  refuse  to  enforce  rights  acquired  under 
them.^^  Also  the  majority  of  the  states  have  by  special 
or  general  legislation  modified  the  common-law  rule  of 

&  N.  E.  R.  Co.,  16  R.  I.  388;  Adams  v.  Fitchburg  R.  Co.,  67  Vt.  76; 
Marshall  v.  Wabash  R.  Co.,  46  Fed.  269;  Richardson  v.  New  York 
Cent.  R.  Co.,  98  Mass.  85;  Smith  v.  Louisville  &  N.  R.  Co.,  75  Ala. 
449.  Contra,  Boston  &  M.  R.  R.  v.  Hurd  (C.  C.  A.)  108  Fed.  116; 
Isola  V.  Webber,  34  N.  Y.  Supp.  77;  Denver,  S.  P.  &  P.  Ry.  Co.  v. 
Woodward,  4  Colo.  162.     See,  also,  infra,  §  18,  note  47, 

85Higgins  V.  Central  New  England  &  W.  R.  Co.,  155  Mass.  176; 
Bums  V.  Grand  Rapids  &  I.  R.  Co.,  113  Ind.  169;  Cincinnati,  H.  &  D. 
R.  Co.  V.  McMullen,  117  Ind.  439;  Kahl  v.  Memphis  &  C.  R.  Co.,  95 
Ala.  337;  Northern  Pacific  R.  Co.  v.  Babcock,  154  U.  S.  190.  See,  also. 
Northern  Pacific  R.  Co.  v.  Mase  (C.  C.  A.)  63  Fed.  114;  Boston  &  M. 
R.  Co.  V.  McDuffey  (C.  C.  A.)  79  Fed.  934;  Davidow  v.  Pennsylvania 
R.  Co.,  85  Fed.  943;  Law  v.  Western  Ry.  of  Alabama,  91  Fed.  817; 
Morris  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  65  Iowa,  727;  Nelson  v.  Chesa- 
peake &  O.  R.  Co.,  88  Va.  971;  Wooden  v.  Western  New  York  &  P.  R. 
Co.,  126  N.  Y.  10;  Herri ck  v.  Minneapolis  &  St.  L.  Ry.  Co.,  31  Minn. 
11;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  McCormick,  71  Tex.  660. 

Statutes  are  not  dissimilar  because  exemplary  damages  are  al- 
lowed under  one,  and  not  under  the  other,  Higgins  v.  Central  New 
England  &  W.  R.  Co.,  155  Mass.  176;  or  that  a  foreign  statute  per- 
mits a  default  and  assessment  of  damages  by  the  court,  Higgins  v. 
Central  New  England  &  W.  R.  Co.,  155  Mass.  176;  or  that  jury  are 
to  apportion  damages,  rather  than  permit  them  to  pass  as  assets, 
Stewart  v.  Baltimore  &  0.  R.  Co.,  168  U.  S.  445  (contra,  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  McCormick,  71  Tex.  660);  or  that  it  permits  re- 
covery against  receivers,  contrary  to  the  domestic  rule,  Texas  &  P. 
Ry.  Co.  V.  Cox,  145  U.  S.  593;  or  that  it  regulates  the  assumption  of 
risks  by  the  servant,  Illinois  Cent.  R.  Co.  v.  Ihlenberg  (C.  C.  A.)  75 
Fed.  873;  or  that  it  permits  a  different  party  to  bring  the  action, 
infra,  c.  2,  §  23. 

As  the  courts  of  Kentucky  and  Indiana  have  concurrent  jurisdio- 
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fellow  service,  and  it  cannot  be  said  that  these  statutes 
are  so  dissimilar  that  courts  will  not  enforce  the  rights 
they  give.  Nor  should  the  difference  in  detail  render 
them  contrary  to  the  policy  of  the  forum.  "To  justify 
a  court  in  refusing  to  enforce  a  right  of  action  which 
accrued  under  the  laws  of  another  state,  because  against 
the  policy  of  our  laws,  it  must  appear  that  it  is  against 
good  morals  or  natural  justice,  or  that,  for  some  other 
such  reason,  the  enforcement  of  it  would  be  prejudicial 
to  the  general  interests  of  our  own  citizens. "®® 

In  all  that  affects  the  substantive  right  of  action,  the 
party  to  sue  and  the  limit  or  measure  of  damages  pre- 
scribed by  the  statute,*'^  the  requirement  of  notice  or  the 
special  limitation  of  action,  if  imposed  by  the  statute  ^* 
the  foreign  law  controls.  But  whatever  affects  the  rem- 
edy, process,  practice,  evidence,  and  damages  and  limi- 
tation of  action,  if  not  defined  in  the  statute,  is  deter- 
mined by  the  law  of  the  forum.^® 

tion  over  torts  on  the  Ohio  river,  an  action  may  be  maintained  in 
either  siate  under  the  local  law.  Sherlock  v.  Ailing,  44  Ind.  184,  93 
U.  S.  99;  Memphis  &  C.  P.  Co.  v.  Pikey,  142  Ind.  304. 

86  Herrick  v.  Minneapolis  &  St.  L.  Ry.  Co.,  31  Minn.  11,  14. 

87  Infra,  §  23. 

88  Infra,  §  36. 

89Hoadley  v.  Northern  Transportation  Co.,  115  Mass.  304.  Plead- 
ings and  practice.  South  Carolina  R.  Co.  v.  Nix,  68  Ga.  572;  elements 
of  damage,  Higgins  v.  Central  New  England  &  W.  R.  Co.,  155  Mass. 
176;  evidence  upon  defendant's  negligence,  Helton  v.  Alabama  Mid- 
land R.  Co.,  97  Ala.  275,  and  Jones  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co., 
80  Minn.  488;  rule  as  to  contributory  negligence.  Chandler  v.  New 
York,  N.  H.  &  H.  R.  Co.,  159  Mass.  589. 

Under  Alabama  procedure,  a  foreign  corporation  cannot  be  sued 
save  upon  causes  of  action  arising  within  the  state.  Central  R.  &  B. 
Co.  v.  Carr,  76  Ala.  393. 
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i  8.    Master  and  servant. 

The  act  applies  to  persons  standing  in  the  relation  of  mas- 
ter and  servants  to  each  other. 

This  relation  is  created  when  one  consents  to  perform  la- 
bor or  services  for  another,  and  subjects  himself  to  the  right 
of  the  other  to  control  and  direct  the  manner  of  doing  the  work. 

The  act  concerns  only  those  persons  who  stand  in  the 
relation  of  master  and  servant  to  each  other.^°  It 
does  not  define  who  these  persons  are,  or  state  what  is 
necessary  to  create  the  relation,  but,  finding  the  rela- 
tion, it  imposes  certain  rights  and  liabilities  upon  the 
parties  to  it.®^  The  rules  of  the  common  law  are  then 
to  determine  when  persons  become  masters  and  servants 
to  each  other,  and  the  act  has  not  affected  them.  A 
servant  has  been  defined  as  "one  who  is  engaged  not 
merely  in  doing  work  or  service  for  another,  but  who  is 
in  his  service,  usually  upon  or  about  the  premises  of  his 
employer,  and  subject  to  his  direction  and  control 
therein,  and  who  is  generally  liable  to  be  dismissed."^^ 
Or  as  it  has  been  more  tersely  said:  "A  servant  is  a 
person  subject  to  the  command  of  his  master  as  to  the 
manner  in  which  he  shall  do  his  work."^^  These  defi- 
nitions also  describe  the  master:  He  is  "one  who  not 
only  prescribes  to  the  workman  the  end  of  his  work,  but 
directs,  or  at  any  moment  may  direct,  the  means  also,  or, 

»o  Dane  V.  Cochrane  Chemical  Co.,  164  Mass.  453;  Griffiths  v. 
Earl  of  Dudley,  9  Q.  B.  Div.  357,  364;  Robertson  v.  Russell,  12 
Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)   634. 

91  Alabama  G.  S.  R.  Co.  v.  Carroll,  97  Ala.  126,  137. 

92  Heygood  v.  State,  59  Ala.  49,  51. 

»3  Yewens  v.  Noakes,  6  Q.  B.  Div.  530,  532. 
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as  it  has  been  put,  ^retains  the  power  of  controlling  the 
work.'  "®^ 

The  elements  which  go  to  form  the  relationship  are 
a  contract  of  hiring,  express  or  implied,  the  payment  of 
wages,  the  right  to  direct  or  control  the  servant,  and 
the  right  to  discharge  him.^°  In  considering  the  mas- 
ter's liability  to  his  servant  for  an  injury  received  in  the 
course  of  the  employment,  the  contract  of  hiring  is  of 
no  importance.  If  it  is  an  express  contract,  any  terms 
which  limit  the  master's  liability  are  contrary  to  stat- 
utes passed  on  the  subject  in  many  of  the  states,  and 
the  usual  contract  of  hiring  does  not  contain  any  stipu- 
lations on  this  subject.  The  implied  contract  of  hiring 
is  raised  from  the  circumstances  of  the  employment,  and 
is  merely  a  promise  to  pay  as  much  as  the  services  shall 
be  worth.  A  contract,  as  such,  is  not  essential  to  the 
establishment  of  the  relation.  An  intention  to  become  a 
servant  and  an  intention  to  become  a  master  are  all 
that  is  required.  From  this  intention  there  may  be  im- 
plied a  contract  to  pay  for  the  services,  and  the  relation 
may  be  established.  The  phrase  "contract  of  service," 
used  by  the  courts  in  dealing  with  injuries  sustained  by 
a  servant,  and  the  mutual  rights  and  duties  which  are 
considered  terms  of  this  contract,  is  entirely  distinct 
from  the  implied  contract  to  pay  for  services  rendered, 
and  is  merely  a  fiction,  a  convenient  phrase,  in  which 
to  state  the  incidents  of  the  relation  and  the  duties 
created  by  it. 

The  payment  of  wages  is  not  essential  to  the  creation 
of  the  relation,  since  a  volunteer  may  be  a  servant.    The 

9*  Pollock.  Torts  (3d  Ed.)  72. 

05  Swainson  v.  North  Eastern  Ry.  Co.,  47  Law  J.  Exch.  376. 
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wages  need  not  be  paid  necessarily  by  the  person  who 
is  really  the  master,  or  may  be  in  the  form  of  gratuities, 
or  may  be  paid  by  the  piece  instead  of  by  the  time  em- 
ployed.^^  The  power  of  discharge  also  is  not  conclu- 
sive; usually  the  person  possessing  it  is  the  master,  al- 
though the  employer  of  an  independent  contractor  may 
reserve  to  himself  the  right  of  discharging  the  latter's 
servants.^'  All  these  elements  are  evidence  of  the  ex- 
istence of  the  relation,  but  no  one  of  them  is  conclusive. 
The  unfailing  test  of  the  existence  of  the  relation  is 
the  power  of  direction  or  control.  It  must  be  possessed 
by  a  master,  though  it  may  not  be  exercised,  or  exercised 
through  the  hands  of  an  agent.  The  right  of  direction 
covers  not  only  the  general  objects  or  method  of  the 
work,  but  extends  to  every  detail  of  it.  The  discretion 
of  the  servant  is  constantly  subject  to  this  control, — a. 
test  which  stamps  him  as  a  servant  and  not  an  inde- 
pendent contractor.®* 

96  Laughter  v.  Pointer,  5  Barn.  &  C.  547;  Quarman  v.  Burnett,  6 
Mees.  &  W.  499;  Charles  v.  Taylor,  3  C.  P.  Div.  492;  Wiggett  v.  Fox, 
25  Law  J.  Bxch.  188. 

97  Reedie  v.  London  &  N.  W.  Ry.  Co.,  4  Exch.  244. 

98  "It  is  not  necessarily  of  controlling  importance  that  the  laborer 
Is  paid  for  his  service  so  much  for  given  quantity  of  work  done  in- 
stead of  wages  for  the  time  employed.  The  former  method  of  com- 
pensation might  be  adopted,  and  yet  such  control  and  direction  over 
the  execution  of  the  work  by  him  for  whom  it  is  being  done  might 
be  reserved  as  to  create  the  relation  of  master  and  servant."  Har- 
ris V.  McNamara,  97  Ala.  181. 

"If  the  corporation  was  actually  doing  the  work  of  unloading  the 
vessel,  having  charge  and  direction  of  it  through  its  upper  servants, 
authorized  to  control  the  laborers  engaged  in  it,  and  was  also  re- 
ceiving pay  from  the  party  bound  to  bear  the  expense  of  it,  those 
engaged  in  it  were  its  servants.  It  cannot  make  any  difference 
whether  the  men  employed  were  hired  by  it  for  the  month  or  year, 
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A  volunteer  may  become  a  servant,  and  subject  him- 
self to  the  duties  and  the  rights  attending  the  relation- 
ship if  his  services  are  accepted  by  the  master,  who  per- 
sonally, or  through  his  duly-authorized  agent,  acqui- 
esces in  the  employment.^® 

"The  general  servant  of  one  person  may  become  the 
servant  of  another  by  submitting  himself  to  the  control 
and  direction  of  the  other.  In  such  a  case  the  servant 
becomes  the  fellow  servant  of  the  servant  of  the  person 
under  whose  control  he  comes;  and  neither  his  general 
master  nor  his  special  master  is  liable  if  he  is  injured 
by  the  negligence  of  one  of  the  other  servants.  ♦  *  ♦ 
In  order  to  produce  that  result,  the  circumstances 
♦     •     *     must  be  such  as  to  show  conclusively  that  the 

or  job,  or  -whether  they  received  a  fixed  sum,  or  a  portion  of  the 
sum  received  by  the  defendant  from  the  schooner,  if  they  were  en- 
titled to  look  to  the  defendant,  and  not  to  the  schooner,  for  their 
compensation."     Daley  v.  Boston  &  A.  R.  Co.,  147  Mass.  101,  112. 

The  keeper  of  a  railroad  boarding  house  is  not  a  servant  of  the 
company  because  the  latter  withholds  part  of  the  wages  of  its  em- 
ployes to  pay  for  their  board.  Doyle  v.  Union  Pacific  Ry.  Co.,  147 
U.  S.  413. 

Hospital  managed  by  railroad,  Wabash  R.  Co,  v.  Kelley,  153  Ind. 
119. 

A  workman  employed  by  "butty  men,"  who  enter  into  a  contract 
•with  mine  owners  to  get  out  coal  at  so  much  per  ton,  is  a  servant 
of  the  mine  owner.  Brown  v.  Butterley  Coal  Co.,  2  Times  Law  R. 
159;  Drennen  v.  Smith,  115  Ala.  396;  Morrison  v.  Baird,  10  Rettie, 
Ct.  Sess.  Cas.  (4th  Ser.)  271.    See,  also,  section  9. 

«9  Degg  V.  Midland  Ry.  Co.,  26  Law  J.  Exch.  171;  Barstow  v.  Old 
Ck)lony  R.  Co.,  143  Mass.  535;  Robertson  v.  Boston  &  A.  R.  Co.,  160 
Mass.  191;  Tennessee  C,  I.  &  R.  Co.  v.  Hayes,  97  Ala.  201;  Stevens 
V.  Chamberlin  (C.  C.  A.)  100  Fed.  378.  But  if  the  only  knowledge 
of  his  employment  is  possessed  by  one  having  no  power  to  hire  serv- 
ants for  the  master,  he  is  not  a  servant  Stalcup  v.  Louisville,  N.  A. 
ft  C.  Ry.  Co.,  16  Ind.  App.  584. 
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servant  submitted  himself  to  the  control  of  another  per- 
son than  his  proper  master,  and  either  expressly  or  im- 
pliedly consented  to  accept  that  other  person  as  his  mas- 
ter, for  the  purposes  of  the  common  employment."^ °" 
The  control  of  his  special  master  must  be  actual,  and  if 
the  servant,  though  told  to  put  himself  under  the  con- 
trol of  another,  does  not  in  fact  do  so,  he  remains  the 
servant  of  his  general  master.  Thus,  where  a  servant 
who  is  engaged  in  loading  cotton  into  a  lighter  by  ar- 
rangement of  his  master  ought,  when  he  comes  on  board 
the  vessel,  to  obey  the  directions  of  the  latter's  officer 
as  to  placing  the  bale,  but  without  awaiting  such  direc- 
tions places  it  where  he  pleases,  he  does  not  become  a 
servant  of  the  vessel.^ "^  This  case  is  to  be  distinguished 
from  those  where  a  servant  is  told  to  follow  the  direc- 
tions of  another  in  furthering  his  master's  business,  as 
where  the  messenger  of  an  express  company  is  told  to 

100  Morgan  v.  Smith,  159  Mass.  570,  571.  "The  test  is  whether,  in 
the  particular  service  which  he  is  engaged  to  perform,  he  continues 
liable  to  the  direction  and  control  of  his  master,  or  becomes  subject 
to  that  of  the  party  to  whom  he  is  lent  or  hired."  Coughlan  v.  City 
of  Cambridge,  166  Mass.  268,  277;  Johnson  v.  Lindsay  [1891]  App. 
Cas.  371;  Wild  v.  Waygood  [1892]  1  Q.  B.  783;  Union  S.  S.  Co.  v. 
Claridge  [1894]  App.  Cas.  185;  Kimball  v.  Cushman,  103  Mass.  194; 
Ward  v.'New  England  Fibre  Co.,  154  Mass.  419;  Hasty  v.  Sears,  157 
Mass.  123;  Reagan  v.  Casey,  160  Mass.  374;  Samuelian  v.  American 
T.  &  M.  Co.,  168  Mass,  12;  Hardy  v.  Shedden  Co.  (C.  C.  A.)  78  Fed. 
610. 

If,  through  false  representations,  he  is  induced  to  work  for  an- 
other, believing  that  he  is  doing  the  work  of  his  proper  master,  he 
does  not  become  the  servant  of  the  former,  and  "the  defendant  can- 
not thus  impose  upon  him  the  incidental  and  implied  obligations  of 
a  contract  of  service  into  which  he  has  not  entered."  Kelly  v. 
Johnson,  128  Mass.  530. 

101  Hickey  v.  Merchants  &  M.  Transp.  Co.,  152  Mass.  39. 
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conform  to  the  directions  of  the  conductor  of  the  train, 
on  the  ground  that  the  servant  is  engaged  in  the  busi- 
ness of  his  master,  and  is  not  transferred  to  the  business 
of  another,  and  the  power  of  the  latter  does  not  extend 
to  a  right  to  discharge  him  for  disobedience.^*'^ 

The  question  of  who  has  the  right  to  control  and  the 
consequent  existence  of  the  relation  of  master  and  serv- 
ant is  for  the  jury  upon  all  the  circumstances  of  the 
case.^"' 

If  at  the  time  of  the  injury  the  negligent  person  was 
not  a  servant  of  the  one  sought  to  be  charged,  the  rela- 
tionship may  be  established  by  subsequent  ratification, 
which  will  relate  back  to  the  time  of  the  injury,  and 
impose  liability  on  the  master.^®* 

§  9.    Independent  contractor. 

An  independent  contractor  is  a  person  employed  to  do  cer- 
tain work  for  another  according  to  his  own  methods  and  dis- 
cretion, being  accountable  to  his  employer  only  fox  the  re- 
sults. 

He  is  not  a  servant  to  whom  the  act  applies. 

An  independent  contractor  is  one  who,  having  gen- 
erally an  independent  trade  or  employment  of  his  own, 
enters  into  a  contract  with  another  to  do  a  certain  piece 
of  work  under  specified  conditions,  but  according  to  his 
own  methods  and  under  his  own  direction,  being  respon- 
sible to  his  employer  only  for  the  results.  The  line 
which  distinguishes  him  from  the  servant  is  that  the 

102  Union  Pacific  Ry.  Co.  v,  Kelley,  4  Colo.  App.  325;  Central  R.  of 
New  Jersey  v.  Stoermer,  51  Fed.  518. 

103  Union  S.  S.  Co.  v.  Claridge  [1894]  App.  Cas,  185;  Kimball  v. 
Cushman,  103  Mass.  194;  Preston  v.  Knight,  120  Mass.  5. 

104  Dempsey  v.  Chambers,  154  Mass.  330. 
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details  of  the  work  are  not  subject  to  his  employer's  di- 
rection and  control. ^"^  The  relation  of  master  and  serv- 
ant does  not  exist  between  them,  and  the  employer  con- 

105  "If  the  person  employed  to  do  the  work  carrlbs  on  an  independ- 
ent employment  and  acts  in  pursuance  of  a  contract  with  his  em- 
ployer by  which  he  has  agreed  to  do  the  work  on  certain  specified 
terms,  in  a  particular  manner,  and  for  a  specified  price,  then  the 
employer  is  not  liable.  The  relation  of  master  and  servant  does  not 
subsist  between  the  parties,  but  only  that  of  contractor  and  con- 
tractee.  The  power  of  directing  and  controlling  the  work  is  parted 
with  by  the  employer,  and  given  to  the  contractor.  But  on  the  other 
hand,  if  work  is  done  under  a  general  employment,  and  is  to  be  per- 
formed for  a  reasonable  compensation  or  for  a  stipulated  price,  the 
employer  remains  liable,  because  he  retains  the  right  and  power  of 
directing  and  controlling  the  time  and  manner  of  executing  the 
work,  or  of  refraining  from  doing  it,  if  he  deems  it  necessary  or  ex- 
pedient." Conners  v.  Hennessey,  112  Mass.  96;  Hexamer  v.  Webb,  101 
N.  Y.  377;  Atlantic  Transport  Co.  v.  Coneys  (C.  C.  A.)  82  Fed.  177; 
Casement  v.  Brown,  148  U.  S.  615;  Lawrence  v.  Shipman,  39  Conn. 
586;  Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Farver,  111  Ind.  195,  60  Am.  Rep. 
696;  Stephen  v.  Thurso  Police  Com'rs,  3  Rettie,  Ct.  Sess.  Cas.  (4th 
Ser.)   535,  542. 

"If  there  is  a  contract  between  them  so  that  the  person  doing  the 
work  or  doing  the  act  complained  of,  has  a  right  to  say  to  the  em- 
ployer, 'I  will  agree  to  do  it,  but  I  shall  do  it  after  my  own  fashion; 
I  shall  begin  the  wall  at  this  end  and  not  at  the  other,'  then  the  re- 
lation of  master  and  servant  does  not  exist,  and  the  employer  is  not 
liable.  But  if  the  employer  has  a  right  to  say  to  the  person  em- 
ployed, 'You  shall  do  it  in  this  way;  that  is  to  say,  not  only  shall 
you  do  it  by  virtue  of  your  agreement  with  me,  but  you  shall  do  it 
as  I  direct  you  to  do  it,'  then  the  law  of  master  and  servant  applies, 
and  the  master  is  responsible."  Bramwell,  L.  J.,  Evidence  on 
Employers'  Liability,  Parliamentary  Papers  1876,  vol.  10,  p.  58. 

"The  method  of  payment  is  not  the  test,  but  the  test  is  wheth- 
er Smith  was  In  the  exercise  of  a  distinct  and  independent  employ- 
ment, using  his  own  means  and  methods  for  accomplishing  his 
work,  and  not  being  under  the  immediate  supervision  and  control 
of  his  employer."  Morgan  v.  Smith,  159  Mass.  570,  574.  See,  also, 
Eldred  v.  Mackie,  178  Mass.  1;  City  of  Ft.  Wayne  v.  Christie,  156 
Ind.  172. 
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sequently  is  not  liable  for  the  acts  of  his  contractor, 
unless  he  personally  interferes  in  the  conduct  of  the 
work,  or  has  employed  an  incompetent  contractor,  or 
the  nature  of  the  work  to  be  done  is  unlawful  or  creates 
a  nuisance.^"® 

The  servants  of  an  independent  contractor  are  not 
servants  of  the  employer  nor  fellow  servants  of  those 
engaged  by  him ;  and  this  is  true  although  the  employer 
in  his  contract  may  have  stipulated  for  the  right  to  dis- 
charge the  servants  of  the  contractor.  The  employer 
is  not  liable  for  any  negligence  of  the  contractor  or  of 
any  of  his  servants. ^^^  But  he  owes  to  the  servants  of 
the  contractor  the  same  duty  that  he  owes  to  persons 
rightfully  on  his  premises,  and  for  an  injury  caused  by 
his  negligence  or  the  negligence  of  his  servants  in  re- 
gard to  the  premises  or  appliances  furnished  by  him 
they  may  hold  him  responsible.^®* 

Since  the  independent  contractor  or  his  servants  are 
not  at  common  law  the  servants  of  the  employer,  the 
latter  is  not  liable  for  the  negligence  of  any  of  them 

io«  See  cases  above  cited,  and  Staldter  v.  City  of  Huntington,  153 
Ind.  354.  Servant  of  independent  contractor  agreeing  to  be  bound 
by  regulations  of  employer  is  not  latter's  servant.  Fitzpatrick  v. 
Evans  [1901]  1  K.  B.  756;  Harding  v.  City  of  Boston,  163  Mass.  14. 

lOT  Knight  V.  Fox,  5  Exch.  721;  Johnson  v.  Lindsay  [1891]  App. 
Cas.  371;  Cameron  v.  Nystrom  [1893]  App.  Cas.  308;  Rome  &  D. 
R.  Co.  V.  Chasteen,  88  Ala.  591;  Vincennes  Water  Supply  Co.  v. 
White,  124  Ind.  376;  Staldter  v.  City  of  Huntington,  153  Ind.  354; 
Harkins  v.  Standard  Sugar  Refinery,  122  Mass.  400;  Burrill  v.  Eddy, 
160  Mass.  198. 

losMulchey  v.  Methodist  Religious  Soc,  125  Mass.  487;  Conlon  y. 
Eastern  R.  Co.,  135  Mass.  195;  Toomey  v.  Donovan,  158  Mass.  232; 
Perkins  v.  Furness,  167  Mass.  403;  Toledo  B.  &  M.  Co.  v.  Bosch  (C. 
C.  A.)  101  Fed.  530. 
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under  the  acts  of  England,  Alabama,  or  Indiana.^  °® 
The  acts  of  Massachusetts  and  Colorado  contain  the 
special  provision  that  whenever  an  employer  enters  into 
a  written  or  verbal  contract  with  an  independent  con- 
tractor to  do  part  of  the  employer's  work,  or  such  con- 
tractor makes  a  subcontract,  such  contract  or  subcon- 
tract shall  not  bar  the  liability  of  the  employer  for  in- 
juries to  the  emploj^es  of  such  contractor  or  subcon- 
tractor by  reason  of  any  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant,  if  they  are  the  prop- 
erty of  the  employer  or  furnished  by  him,  and  if  such 
defect  arose  or  had  not  been  discovered  or  remedied 
through  the  negligence  of  the  employer,  or  of  some  per- 
son intrusted  by  him  with  the  duty  of  seeing  that  they 
were  in  proper  condition."** 

Under  this  section  the  servant  of  an  independent  con- 
tractor may  recover  from  the  employer  for  injuries  re- 
ceived through  the  instrumentalities  furnished  by  the 
employer  for  the  contractor's  use."^     It  does  not  en- 

109  Nicolson  V.  Macandrew,  15  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.) 
854;  Sweeney  v.  Robert  Duncan  &  Co.,  19  Rettie,  Ct.  Sess.  Cas.  (4th 
Ser.)  870;  McGinn  v.  Pilling  (1881)  72  Law  T.  156;  Scarborough  v. 
Alabama  Midland  Ry.  Co.,  94  Ala.  497.  See  Dane  v.  Cochrane  Chem- 
ical Co.,  164  Mass.  453. 

The  coal  mines  regulation  act,  requiring  owners  to  supervise  all 
persons  employed  by  them,  does  not  have  the  effect  of  extending  the 
employers'  liability  act  to  the  case  of  a  servant  of  an  independent 
contractor  injured  by  the  latter's  negligence  in  sinking  a  shaft,  so 
that  he  may  sue  the  owner.  Marrow  v.  Flimby  &  B.  M.  C.  &  F.  B. 
Co.  [1898]  2  Q.  B.  588. 

110  Acts  Mass.  1887,  c.  270,  §  4;  Rev.  Laws,  c.  106,  §  76;  Sess. 
Laws  Colo.  1893,  c.  77,  §  3;  Mills'  Ann.  St.  1891-96,  §  1511c.  See 
infra,  c.  4. 

111  Toomey  v.  Donovan,  158  Mass.  232. 
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large  the  liability  of  the  employer  at  common  law  in 
such  a  case.  It  has  not  given  the  servant  of  an  inde- 
pendent contractor  the  right  to  recover  against  the  em- 
ployer for  the  negligence  of  the  contractor  himself  or 
of  his  other  servants.^ ^^  It  has  not  made  the  servant 
of  the  contractor  a  servant  of  the  employer  or  treated 
him  as  such,  and  therefore  such  a  one  cannot  have  the 
benefit  of  any  of  the  other  provisions  of  the  act,  either 
those  relating  to  the  action  in  case  of  the  death  of  a 
servant  or  to  damages,  since  the  act  applies  only  to 
those  whom  the  common  law  has  said  are  servants. 

§  10.    Who  are  servants. 

Any  person  having  the  will  to  enter  the  service  may  be- 
come a  servant.  The  act  excepts  domestic  and  menial  serv- 
ants from  its  operation. 

Since  the  existence  of  the  relation  depends  upon  the 
intention  to  render  and  receive  service,  an  infant  or  mar- 
ried woman  may  become  a  servant,^ ^^  although  the  con- 
tract may  be  voidable.  Upon  the  question  whether  a 
convict  becomes  a  servant  of  the  person  to  whom  the 
state  lets  his  services,  the  decisions  are  conflicting,  but 
the  better  opinion  seems  to  be  that  he  is  not  a  servant, 
since  he  has  no  choice  whether  to  enter  or  quit  the  em- 
ployment.^^* Public  officers  who  are  required  by  a  stat- 
us Dane  v.  Cochrane  Chemical  Co.,  164  Mass.  453. 
118  King  V.  Boston  &  W.  R.  Corp.,  9  Cush.  (Mass.)  112;  Harris  v. 
McNamara,  97  Ala.  181;  Widrig  v.  Taggart,  51  Mich.  103;  Emerson 
V.  Blonden,  1  Esp.  142.     See,  also,  infra,  §  82. 

114  Buckalew  v.  Tennessee  C,  I.  &  R.  Co.,  112  Ala.  146;  Hartwig 
vTBay  State  S.  &  L.  Co.,  43  Hun  (N.  Y.)  425;  Boswell  v.  Barnhart, 
96  Ga.  521.  Contra,  Dalheim  v.  Lemon,  46  Fed.  225.  And  see  Hender- 
son V.  Boynton,  173  Mass.  217,  220. 
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ute  defining  their  duties  to  be  appointed  by  a  city  or 
town  are  not  agents  or  servants  for  whose  acts  the 
municipality  is  responsible,  "for  the  reason  that  the 
municipal  corporation  has  no  control  over  their  tenure 
of  office,  nor,  as  a  general  rule,  any  authority  to  direct 
the  mode  in  which  their  duties  are  to  be  performed."^^*^ 
The  acts  of  Alabama  and  Colorado  use  the  words 
"servants  or  employes,"  and  do  not  except  any  classes 
of  servants  from  their  operation,  and  domestic  as  well 
as  industrial  servants  may  claim  their  benefits.^  ^^  The 
Indiana  act  applies  only  to  "railroads  and  other  corpo- 
rations, except  municipal,"  and  the  servants  of  indi- 
viduals, partnerships  and  municipal  corporations  are 
therefore  not  affected  by  it.^^^  The  Massachusetts  act 
does  "not  apply  to  injuries  caused  to  domestic  servants 
or  farm  laborers  by  other  fellow  employes  ;"^^^  and  the 

115  Sullivan  v.  City  of  Holyoke,  135  Mass.  273,  277;  HafEord  v.  City 
of  New  Bedford,  16  Gray  (Mass.)  297;  Kimball  v.  City  of  Boston,  1 
Allen  (Mass.)  417;  City  of  New  Bedford  v.  Inhabitants  of  Taunton, 
9  Allen  (Mass.)  207;  Barney  v.  City  of  Lowell,  98  Mass.  570. 

A  special  policeman,  under  a  statute,  is  not  the  servant  of  the  per- 
son at  whose  request  he  is  5.ppointed.  Healey  v.  Lothrop,  171  Mass. 
263,  178  Mass.  151.     See  Dickson  v.  Waldron,  135   Tnd.  507. 

116  Civ.  Code  Ala.  1896,  §  1749  (2590);  Sess.  Laws  Colo.  1893,  c.  77; 
Mills'  Ann.  St.  1891-96,  §  1511a. 

iiT  Burns'  Rev.  St.  1901,  §  7083. 

118  Acts  Mass.  1887,  c.  270,  §  7;  Rev.  Laws,  c.  106,  §  79.  A  domes- 
tic servant  generally  lives  in  the  master's  house,  Graham  v.  Thom- 
son, 1  Sess.  Cas.  Scot.  (1st  Ser.)  309.  A  head  gardener  has  been  held 
a  menial,  not  a  domestic  servant,  Nowlan  v.  Ablett,  2  Cromp.,  M.  & 
R.  54.  A  "servant  in  husbandry"  in  England  has  been  held  to  in- 
clude "a  man  employed  to  dig  in  the  ground,"  Morgan  v.  London  G. 
O.  Co.,  13  Q.  R.  Div.  832;  a  wagoner,  Lilley  v.  Elwin,  11  Q.  B.  742;  a 
maid  who  does  both  housework  and  outdoor  work  may  be.  Ex  parte 
Hughes,  23  Law  J.  M.  Cas.  138,  and  Clark  v.  McNaught,  Arkley,  33; 
a  farm  agent  is  not,  Davies  v.  Berwick,  3  El.  &  El.  549. 
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English  act  applies  only  to  workmen,  and  says  that 
"  'workman'  means  a  railway  servant  and  any  person  to 
whom  the  employers'  and  workmen's  act  of  1875  ap- 
plies."^^^  That  statute  says:  "The  expression  'work- 
man' does  not  include  a  domestic  or  menial  servant,  but 
•  *  *  means  any  person  who,  being  a  laborer,  serv- 
ant in  husbandry,  journeyman,  artificer,  handicrafts- 
man, miner,  or  otherwise  engaged  in  manual  labor," 
works  for  an  employer. 

§  11.    Who  are  masters. 

Any  person  or  association  having  the  will  to  enter  the  re- 
lation may  become  a  master. 

The  act  applies  to  all  employers  of  industrial  servants. 

Persons  of  legal  capacity  to  contract  may  become  mas- 
ters, and  infants  and  married  women  may  also  become 
masters,  although  their  contracts  may  be  voidable  by 
them.^^*^  Partnerships  or  any  partner  may  employ^erv- 
ants  for  the  conduct  of  the  business,^ ^^  and  it  is  well 
settled  that  corporations  may  also  become  masters.^^^ 
As  certain  of  the  acts  have  excepted  special  classes  of 
servants  from  their  benefits,  the  masters  of  such  serv- 
ants are  of  course  not  affected  by  them.^^^ 

119  43  &  44  Vict.  c.  42,  §  8. 

120  Supra,  §  10;  Bodlne  v.  Killeen,  53  N.  Y.  93.  When  a  man  con- 
ducts his  own  business,  and  the  negligence  is  his  own,  the  act  does 
not  apply  to  him.  Bruce  v,  Barclay,  17  Rettie,  Ct.  Sess.  Cas.  (4th 
Ser.  811. 

121  Beckham  v.  Drake,  9  Mees.  &  W.  79;  Smith  v.  Cisson,  1  Colo. 
29.  All  the  partners  are  liable  for  negligence,  but  the  nonjoinder  of 
a  partner  is  not  a  defense.  Ashworth  v.  Stanwix,  30  Law  J.  Q.  B. 
183;  Brady  v.  Norcross,  172  Mass.  331. 

122  Philadelphia,  W.  &  B.  R.  Co.  v.  Quigley,  21  How,.(U.  S.)  202. 

123  Supra,  §  10. 
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Receivers. 

A  receiver  is  an  officer  of  the  court,  appointed  by  it 
to  take  charge  of  the  affairs  of  a  person,  partnership,  or 
corporation.  His  powers  are  limited,  and  defined  by 
the  order  appointing  him,  and  the  custody  and  posses- 
sion of  the  property  are  vested  in  him.  His  appoint- 
ment does  not  have  the  effect  of  transferring  the  title  to 
the  property,  nor  does  it  dissolve  the  corporation. 
When  he  conducts  the  business  of  a  corporation,  his 
liability  for  injuries  sustained  by  a  servant  depends 
upon  the  authority  under  which  he  acts  and  the  measure 
of  control  which  he  exercises. 

When,  having  been  appointed  by  a  court,  he  is  au- 
thorized by  it  to  carry  on  the  business  of  the  corpora- 
tion, although  he  is  an  officer  of  the  court,  he  is  liable 
in  his  official  capacity  for  injuries  suffered  by  an  em- 
ploye, and  the  damages  will  be  satisfied  from  the  funds 
in  his  hands  in  accordance  with  the  direction  of  the 
court.^^^  He  is  not  an  agent  or  officer  of  the  corpora- 
tion over  which  he  is  appointed,  nor  does  he  stand  in 
its  place.     The  corporation  still  exists,  but  is  not  an- 

124  Ohio  &  M.  R.  Co.  V.  Davis,  23  Ind,  5r>3;  Meara's  Adm'r  v.  Hol- 
brook,  20  Ohio  St.  J.37;  Winboum's  Case,  30  Fed.  167;  Clyde  v.  Rich- 
mond &  D.  R.  Co.,  59  Fed.  394;  Memphis  &  C.  R.  Co.  v.  Hoechner  (C. 
C.  A.)  67  Fed.  456;  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Gray  (C.  C. 
A.)  101  Fed.  623;  Cowdrey  v.  Galveston,  H.  &  H.  R.  Co.,  93  U.  S.  352; 
Burnham  v.  Bowen,  111  U.  S.  776.  See,  also,  Paige  v.  Smith,  99 
Mass.  395;  Nichols  v.  Smith,  115  Mass.  332. 

The  court  may  permit  a  receiver  to  recompense  a  deserving  em- 
ploye who  has  been  injured,  although  there  is  no  liability.  Mis- 
souri Pacific  Ry.  Co.  v.  Texas  &  P.  Ry.  Co..  33  Fed.  701,  41  Fed.  319; 
Thomas  v.  East  Tennessee,  V.  &  G.  Ry.  Co.,  60  Fed.  7;  Easton  v. 
Houston  &  T,  C.  Ry.  Co.,  39  Fed.  65, 
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swerable  for  his  acts.^^^  But  this  is  true  only  where 
the  receiver  is  in  absolute  control  of  the  operations  of 
the  corporation,  for  if  the  corporation  continues  in  con- 
trol or  management  of  its  business,  or  if  it  operates 
jointly  with  the  receiver,  it  may  be  held  responsible.^^® 

If  the  receiver  is  personally  negligent,  he  may,  as  any 
other  person,  be  held  liable  in  his  individual  capacity.^  ^^ 
If  he  carries  on  the  business  without  the  authority  of 
the  court,  he  is  liable  individually;  and  even  in  a  case 
where  the  court  authorized  him  to  lease  a  connecting 
railroad,  but  did  not  authorize  him  to  carry  it  on  as 
receiver,  he  was  held  personally  responsible.^^® 

When  the  cause  of  action  accrued  before  a  receiver 

125  Ohio  &  M.  R.  Co.  V.  Davis,  23  Ind.  553;  Bell  v.  Indianapolis,  C. 
&  L.  R.  Co.,  53  Ind.  57;  Metz  v,  Buffalo,  C.  &  P.  R.  Co.,  58  N.  Y.  61; 
Meara's  Adm'r  v.  Holbrook,  20  Ohio  St.  137;  Archambeau  v.  New 
York  &  N.  E.  R.  Co.,  170  Mass.  272;  Kansas  Pacific  Ry.  Co.  v.  Searle, 
11  Colo.  1;  Klein  v.  Jewett,  26  N.  J.  Eq.  474;  Brown  v.  Wabash  Ry. 
Co.,  96  111.  297;  Thurman  v.  Cherokee  R.  Co.,  56  Ga.  376;  Turner  v. 
Hannibal  &  St.  J.  R.  Co.,  74  Mo.  602;  Memphis  &  L.  R.  Ry.  Co.  v. 
Stringfellow,  44  Ark.  322 ;  Brockert  v.  Central  Iowa  Ry.  Co.,  82  Iowa, 
369;  Texas  &  P.  Ry.  Co.  v.  Huffman,  83  Tex.  286;  Cowdrey  v.  Galves- 
ton, H.  &  H.  R.  Co.,  93  U.  S.  352;  Gableman  v.  Peoria,  D.  &  E.  Ry. 
Co.,  82  Fed.  790;  Chamberlain  v.  New  York,  L.  E.  &  W.  R.  Co.,  71 
Fed.  636. 

126  Alexandria  &  W.  R.  Co.  v.  Brown,  17  Wall.  (U.  S.)  445;  Penn- 
sylvania R.  Co.  V.  Jones,  155  U.  S.  333;  Memphis  &  C.  R.  Co.  v. 
Hoechner  (C.  C.  A.)  67  Fed.  456. 

Under  certain  statutes  for  fencing,  the  railroad  is  made  liable 
notwithstanding  the  appointment  of  a  receiver.  Ohio  &  M.  R.  Co. 
V.  Fitch,  20  Ind.  498;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Cauble,  46  Ind. 
277;  Ohio  &  M.  Ry.  Co.  v.  Russoll,  115  111.  52;  Kansas  Pacific  Ry. 
Co.  V.  Wood,  24  Kan.  619. 

127  Cardot  v.  Barney,  63  N.  Y.  281;  Ryan  v.  Hays,  62  Tex.  42;  Da- 
vis V.  Duncan,  19  Fed.  477. 

128  Kain  v.  Smith,  80  N.  Y.  458. 

(G5) 


§  11  EMPLOYERS'  LIABILITY.  [Ch.  1 

was  appointed,  suit  must  be  brought  against  the  corpo- 
ration, and  not  against  him,  although  he  may  be  admit- 
ted to  defend.^  ^^  But  if  the  cause  of  action  arose  dur- 
ing the  management  of  a  receiver  against  him  in  his 
official  capacity,  an  action  will  lie  against  a  succeeding 
receiver  properly  appointed.^ ^** 

f  After  a  receiver  has  been  discharged,  an  action  does 
not  lie  against  him  in  his  official  capacity  for  a  cause  of 
action  arising  during  his  management  of  the  affairs  of 
the  corporation.^ ^^  Nor  if  the  receiver  has,  on  his  dis- 
charge, turned  over  the  property  in  his  hands  to  a  new 
corporation  under  the  authority  of  the  court,  will  that 
corporation  be  subject  to  an  action  for  an  injury  hap- 
pening during  the  receiver's  management.^  ^^  But  it  is 
entirely  proper  for  the  court  to  provide  in  its  decree  that 
the  purchaser  of  the  property  from  the  receiver  shall 
take  it  subject  to  the  liabilities  of  the  receivership  ;^^^ 
and  even  without  such  a  provision,  under  some  special 
circumstances,  as  where  the  earnings  of  the  receivership 
have  been  put  into  permanent  improvements,^ ^^  the  pur- 
chaser may  be  subjected  to  the  claim.  When  the  prop- 
erty is  returned  to  the  corporation  over  whose  affairs 
the  receiver  was  appointed,  provision  for  the  payment 

'  129  Finance  Co.  of  Pennsylvania  v.  Charleston,  C.  &  C.  R.  Co.,  46 
Fed.  508. 

130  McNulta  V.  Lochridge.  141  U.  S.  327. 

131  Archambeau  v.  Piatt,  173  Mass.  249;  Davis  v.  Duncan,  19  Fed. 
477. 

132  Archambeau  v.  New  York  &  N.  E.  R.  Co.,  170  Mass.  272. 

133  Wabash  R.  Co.  v.  Stewart,  41  111.  App.  640;  Sloan  v.  Central 
Iowa  Ry.  Co.,  62  Iowa,  728;  Central  Trust  Co.  v.  Denver  &  R.  G.  R. 
Co.  (C.  C.  A.)  97  Fed.  239. 

134  Texas  Pacific  Ry.  Co.  v.  Johnson,  76  Tex.  421,  151  U.  S.  81; 
Mobile  &  0.  R.  Co.  v.  Davis,  G2  Miss.  271. 
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of  claims  may  be  made  by  the  court  ;*^°  and,  when  a 
receiver  has  been  appointed  at  the  instance  of  mortgage 
creditors,  they  thereby  consent  to  have  the  claims  of  the 
receivership  given  precedence  over  their  own.^^®  In 
considering  the  liability  of  the  receiver  or  of  a  taker 
from  him,  the  decrees  and  orders  of  the  court  appoint- 
ing him  are  conclusive. 

The  receiver  may  be  responsible  under  th»  provisions 
of  the  act  upon  the  same  principles  as  he  is  made  liable 
at  common  law.^'''^  The  question  has  several  times  been 
presented  whether  the  statutes  relating  to  the  liability 
of  railroad  corporations  apply  to  receivers,  and,  though 
there  is  some  conflict  in  the  decisions,  the  better  opinion 
is  that  they  do.^^* 

185  Davis  V.  Duncan,  19  Fed.  477. 

issst.  Louis  S.  W.  Ry.  Co.  v.  Holbrook  (C.  C.  A.)  73  Fed.  112; 
Kneeland  v.  American  L.  &  T.  Co.,  136  U.  S.  89. 

i3TMcGhee  v.  Campbell  (C.  C.  A.)  101  Fed.  936;  though  the  point 
was  not  taken. 

138  The  Georgia  and  Texas  statutes  are  held  not  to  apply  to  re- 
ceivers. Henderson  v.  Walker,  55  Ga.  481;  Thurman  v.  Cherokee 
R.  Co.,  56  Ga.  376;  Campbell  v.  Cook,  86  Tex.  630;  Central  Trust  Co. 
V.  East  Tennessee,  V.  &  G.  Ry.  Co.,  69  Fed.  353;  Allen  v.  Dillingham 
(C.  C.  A.)  60  Fed.  176. 

The  Ohio,  Kansas,  Minnesota,  and  Iowa  statutes  are  held  to  apply 
to  receivers.  Hornsby  v.  Eddy  (C.  C.  A.)  56  Fed.  461;  Rouse  v. 
Hornsby  (C.  C.  A.)  67  Fed.  219;  Peirce  v.  Van  Dusen  (C.  C.  A.)  78 
Fed.  693;  Mikkelson  v.  Truesdale,  63  Minn.  137;  Sloan  v.  Central 
Iowa  Ry.  Co.,  62  Iowa,  728.     See,  infra,  §  73,  note  1. 

Under  statute  for  killing  cattle,  a  receiver  is  liable.  Central 
Trust  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  26  Fed.  12;  Central  Trust 
Co.  V.  Wabash,  St.  L.  &  P.  Ry.  Co.,  30  Fed.  344. 

Receiver  is  liable  under  statute  giving  remedy  for  fires  set  by  rail- 
road companies.    Wall  v.  Piatt,  169  Mass.  398. 
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§  12.     Act  applies  to  nmnicipal  corporations. 

The  act  applies  to  municipal  corporations. 

Ho  action  lies  against  such  a  corporation,  either  at  common 
law  or  under  the  act,  for  the  negligent  conduct  of  a  public  work 
unless  expressly  given  by  statute,  but  for  negligence  in  the  con- 
duct of  private  works  it  is  responsible. 

A  municipal  corporation  is  "the  incorporation  by  the 
authority  of  the  government  of  the  inhabitants  of  a  par- 
ticular place  or  district,  and  authorizing  them  in  their 
corporate  capacity  to  exercise  subordinate  specified 
powers  of  legislation  and  regulation  with  respect  to 
their  local  and  internal  concerns.  This  power  of  local 
government  is  the  distinctive  purpose  and  distinguish- 
ing feature  of  a  municipal  corporation  proper.'" ^^  In 
the  execution  of  these  powers  and  purposes  the  corpo- 
ration may  own  and  manage  property;  and  a  distinc- 
tion has  been  made  between  property  held  and  acts  done 
in  discharge  of  a  public  duty  and  the  management  of 
property  for  its  own  advantage  and  emolument,  and  not 
for  the  direct  and  immediate  use  of  the  public. 

The  general  rule  is  well  settled  "that  no  private  ac- 
tion, unless  authorized  by  express  statute,  can  be  main- 
tained against  a  city  for  the  neglect  of  a  public  duty 
imposed  upon  it  by  law  for  the  benefit  of  the  public, 
and  from  the  performance  of  which  the  corporation  re- 
ceives no  profit  or  advantage."^^" 

The  erection  and  maintenance  of  public  buildings, 
such  as  town  houses,  schools,  almshouses,  and  the  like, 

139  Dillon,  Mun.  Corp.  (4th  Ed.)  §  20;  Mayor  of  Nashville  v. 
Ray,  19  Wall.  (U.  S.)  475;  Philadelphia  v.  Fox,  64  Pa.  180;  Askew 
V.  Hale  County,  54  Ala.  639;  Hill  v.  City  of  Boston,  122  Mass.  344. 

140  Hill  V.  City  of  Boston,  122  Mass.  344,  345. 
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the  establishment  of  fire  departments,  or  other  means 
for  protecting  the  health  and  property  of  its  citizens, 
are  public  duties  which  the  corporation  is  bound  by 
law  to  perform,  and  which  are  for  the  direct  and  imme- 
diate use  of  the  public,  and  not  for  its  own  benefit. 
Neither  a  stranger  nor  a  servant  of  the  city  or  town 
who  is  injured  through  the  negligent  construction  or 
management  of  such  works  can  have  an  action  against 
the  municipality.^*^  The  construction  and  repair  of 
highways  is  equally  a  public  duty,  but  an  action  for 
an  injury  received  through  a  defect  therein  is  given  by 
express  statute. 

On  the  other  hand,  if  any  of  these  public  works  are 
devoted  to  a  private  rather  than  a  strictly  public  pur- 
pose, then  the  municipality  stands  in  the  position  of  a 
private  owner,  and  is  liable  to  an  action  for  its  neg- 
ligence. A  voter  ^^ho  is  injured  by  a  defective  stair- 
way while  attending  a  town  meeting  cannot  recover; 

"1  Town  hall,  Eastman  v.  Meredith,  36  N.  H.  295.  Schools,  Bige- 
low  V.  Inhabitants  of  Randolph,  14  Gray  (Mass.)  541;  Hill  v.  Cit7 
of  Boston,  122  Mass.  344;  Howard  v.  City  of  Worcester,  153  Mass. 
426.  Hospital,  Benton  v.  Trustees  of  City  Hospital,  140  Mass.  13; 
Hughes  V.  Monroe  County,  147  N,  Y.  49.  Almshouse,  Curran  v.  City 
of  Boston,  151  Mass.  505.  Boston  subway,  Mahoney  v.  City  of  Boa- 
ton,  171  Mass.  427. 

A  person  injured  by  the  discharge  of  fireworks  at  a  public  cele- 
bration has  no  action.  Findley  v.  City  of  Salem,  137  Mass.  171.  Aa 
employe  cannot  recover  for  a  defect  in  the  fire-signal  system,  Pet- 
tingell  V.  City  of  Chelsea,  161  Mass.  368;  or  a  stranger  injured  by  a 
hose  carriage  running  into  him.  Hafford  v.  City  of  New  Bedford,  16 
Gray  (A'ass.)  297. 

As  to  the  distinction  between  property  owned  in  a  public  and  a 
private  capacity,  see  Scott  v.  Miyor  of  Manchester,  2  Hurl.  &  N.  204, 
210;  Western  Sav.  Fund  Soc.  v.  City  of  Philadelphia,  31  Pa.  185, 
18J>;  Bailey  v.  Mayor  of  New  York,  3  Hill  (N.  Y.)  531,  539. 
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but  if  the  hall  has  been  rented  for  entertainments,  and 
the  town  derives  benefit  from  it,  an  action  may  be 
maintained  by  one  who  is  injured  through  a  defect  in 
it.^^^  And  likewise  where  the  farm  belonging  to  an 
almshouse  is  run  for  purposes  of  profit.^  ^^  But  the 
fact  that  some  incidental  benefit  is  derived  from  the 
conduct  of  a  public  work  does  not  take  it  out  of  the 
general  rule  that  the  municipality  is  not  liable  for  neg- 
ligence in  such  work.  Thus,  the  income  derived  from 
the  labor  of  the  inmates  of  a  house  of  industry  does  not 
make  the  city  a  private  owner,  since  the  institution  is 
not  run  for  the  purposes  of  profit.^** 

"Because  sewers  are  built  and  maintained  partly  for 
the  private  benefit  and  advantage  of  the  abutters,  who 
pay  in  part  for  such  advantages,  and  because  the  charge 
of  sewers  is  not  an  obligation  imposed  by  law  without 
the  assent  of  the  municipality,  but  voluntarily  assumed^ 
a  municipality  is  liable  to  a  private  action  for  negli- 

142  Little  V.  City  of  Holyoke,  177  Mass.  114;  Eastman  v.  Meredith, 
36  N.  H.  295;  Oliver  v.  City  of  Worcester,  102  Mass.  489;  Thayer  v. 
City  of  Boston,  19  Pick.  (Mass.)  511. 

143  Nefl  V.  Inhabitants  of  Wellesley,  148  Mass.  487. 

144  Curran  v.  City  of  Boston,  151  Mass.  505.  Or  that  land  owned 
by  city  will  become  more  valuable  by  the  removal  of  a  gravel  bank, 
McCann  v.  City  of  Waltham,  163  Mass.  344;  or  by  laying  out  a  street 
through  it.  Taggart  v.  City  of  Pall  River,  170  Mass.  325;  or  that  sales 
of  crushed  stone  are  made,  Collins  v.  Inhabitants  of  Greenfield,  172 
Mass.  78,  and  Murphy  v.  Inhabitants  of  Needham,  176  Mass.  422;  or 
when  the  profits  received  are  to  be  devoted  to  another  public  pur- 
pose, Mahoney  v.  City  of  Boston,  171  Mass.  427.  But  if  the  public 
work  is  undertaken,  not  as  a  public  duty,  but  from  private  motives, 
as  repairing  portion  of  a  street  railway  location,  which  the  railway 
might  have  done,  the  city  is  liable.  Collins  v.  Inhabitants  of  Green- 
field, 172  Mass.  78. 
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gence  in  building  or  maintaining  them."^^*  Water 
works  owned  by  a  city  are  placed  upon  the  same 
ground  '^^"^^  and,  where  the  city  owns  gas  or  electric  works 
from  which  it  derives  a  revenue,  it  is  treated  as  a  pri- 
vate owner  and  responsible  for  its  negligence.^ *^ 

A  distinction  has  been  taken  between  agents  of  the 
municipality  appointed  under  and  deriving  their  author- 
ity from  a  statute,  and  over  whose  acts  the  municipality 
has  no  control,^**  and  agents  appointed  by  the  corpo- 
ration to  perform  for  it  the  duties  imposed  upon  it.^*'' 
In  the  former  case  no  action  will  lie  for  their  negligence, 
but  in  the  latter  there  may  be  a  recovery. 

1*5  Coan  V.  City  of  Marlborough,  164  Mass.  206,  208 ;  Joyce  v.  City 
of  Worcester,  140  Mass.  245;  Conroy  v.  Inhabitants  of  Clinton,  158 
Mass.  318;  Hennessy  v.  City  of  Boston,  161  Mass.  502;  DriscoU  v. 
City  of  Fall  River,  163  Mass.  105;  Norton  v.  City  of  New  Bedford, 
166  Mass.  48;  McCoy  v.  Inhabitants  of  Westborough,  172  Mass.  504. 

146  Connolly  v.  City  of  Waltham,  156  Mass.  368;  Coughlan  v.  City 
of  Cambridge,  166  Mass.  268;  Powers  v.  City  of  Fall  River,  168 
Mass.  60. 

147  Scott  V.  Mayor  of  Manchester,  1  Hurl.  &  N.  59,  2  Hurl.  &  N. 
204;  Mayor  of  City  of  New  York  v.  Furze,  3  Hill  (N.  Y.)  612;  Bodge 
V.  Philadelphia,  167  Pa.  492.  Municipality  is  a  private  owner  as 
to  parks.  Jones  v.  City  of  New  Haven,  34  Conn.  1;  Hewison  v.  City 
of  New  Haven,  37  Conn.  475.  See,  also,  Cowley  v.  Mayor  of  Sunder- 
land, 6  Hurl.  &  N,  565;  Clark  v.  Manchester,  62  N.  H.  577;  City  of 
Philadelphia  v.  Gavagnin  (C.  C.  A.)  62  Fed.  617. 

148  See  section  10,  note  115;  McCann  v.  City  of  Waltham,  163 
Mass.  344;  Jensen  v.  City  of  Waltham,  166  Mass.  344;  Taggart  v. 
City  of  Fall  River,  170  Mass.  325;  Collins  v.  Inhabitants  of  Green- 
field, 172  Mass.  78;  Murphy  v.  Inhabitants  of  Needham,  176  Mass. 
422.    But  see  City  Council  of  Sheffield  v.  Harris,  101  Ala.  564. 

i4»  Doherty  v.  Inhabitants  of  Bramtree,  148  Mass.  495.  See  Bie- 
llng  V.  City  of  Brooklyn,  120  N.  Y.  98;  City  of  Denver  v.  Williams, 
12  Colo.  475. 
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Charitable  corporations. 

A  private  corporation,  having  no  capital  stock  or  pro- 
vision for  making  profits  and  paying  dividends,  whose 
funds  are  derived  from  public  or  private  charity,  and 
held  in  trust  by  it  for  strictly  charitable  purposes,  is 
not  liable  to  an  action  for  injuries  sustained  through 
the  negligence  of  its  employes.^ ^^  But  if  the  corpora- 
tion is  not  obliged  to  devote  its  funds  to  charitable  pur- 
poses, although  that  is  its  object,  and  may  sell  its  prop- 
erty and  divide  the  proceeds,  or  if  the  members  derive 
some  benefit  or  advantage  from  the  corporation,  then 
it  cannot  claim  any  exemption  from  the  responsibility 
attaching  to  private  individuals.^^^ 

A  steamship  company  which  is  by  statute  required  to 
employ  medical  officers  is  not  responsible  for  their  neg- 
ligence in  performing  their  duties  ;^^^  nor  is  a  railway 
which  maintains  a  hospital  for  its  injured  employes 
liable  for  the  carelessness  of  its  surgeons  if  due  care 
has  been  used  in  selecting  competent  men.^^* 

Act  applies  to  municipal  corporations. 

The  Indiana  act  excepts  municipal  corporations  from 
its  operation  ;^^*  but  no  exception  is  found  in  the  other 

130  McDonald  v.  Massachusetts  General  Hospital,  120  Mass.  432 ; 
Benton  v.  Trustees  of  City  Hospital,  140  Mass.  13. 

131  Davis  V.  Central  Congregational  Soc,  129  Mass.  367;  Donnelly 
V.  Boston  Catholic  Cemetery  Ass'n,  146  Mass.  163;  Chapin  v.  Holyoke 
Y.  M.  C.  A.,  165  Mass.  2S0. 

102  O'Brien  v.  Cunard  S.  S.  Co.,  154  Mass.  272. 

153  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Sullivan,  141  Ind.  83;  Wa- 
bash R.  Co.  V.  Kelley,  153  Ind.  119;  Eighmy  v.  Union  Pacific  Ry.  Co., 
93  Iowa,  538;  Union  Pacific  Ry.  Co.  v.  Artist  (C.  C.  A.)  60  Fed.  365; 
Pierce  v.  Union  Pacific  Ry.  Co.  (C.  C.  A.)  66  Fed.  44. 

ir.4  Burns'  Rev.  St.  1901,  §  7083. 
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acts,  and  it  is  held  that  they  apply  to  cities  and  towns, 
and  they  would  apply  to  charitable  corporations  which 
are  in  many  ways  treated  as  analogous  to  municipal 
corporations.^ ^°  The  municipality  may  rely  on  the  same 
defense  which  it  mijjjht  urge  in  a  common-law  action, — 
that  the  negligence  arose  in  the  performance  of  a  public 
Avork,  from  which  no  profit  or  advantage  was  derived. 

§  13.     There  must  of  necessity  be  actual  employment. 

The  relation  of  master  and  servant,  so  far  as  it  affects  the 
right  of  a  servant  to  recover  for  injuries,  exists  only  while 
the  servant  is  actually  engaged  in  the  service  of  his  master 
or  is  within  the  reasonable  range  of  his  control. 

A  servant  working  from  day  to  day  for  a  master 
may  be  said  in  a  popular  sense  to  continue,  during  all 
the  hours  of  that  time,  in  his  employment ;  but  it  is  only 
during  a  certain  portion  of  each  day  that  he  is  bound 
to  render  service  to  his  master  and  to  subject  himself 
to  the  latter's  direction  and  control  in  regard  to  it.  At 
other  times  he  is  his  own  master,  and  may  occupy  him- 
self as  he  sees  fit,  either  for  business  or  pleasure.  The 
rights  and  duties  incident  to  the  relation  apply  only 
while  the  servant  is  under  the  master's  power  of  control 
and  is  performing  services  for  him.  At  other  times 
he  is  a  stranger,  with  the  rights  and  duties  of  a  stranger. 
Thus,  in  one  case  the  plaintiff  was  employed  in  the 
freight  department  of  a  railroad  company,  not  under 
a  contract  for  any  stated  period,  but  from  day  to  day, 
and  went  to  and  from  his  work  daily  on  the  defendant's 

160  Coughlan  v.  City  of  Oambridge,  166  Mass.  268,  and  cases  above 
cited;  Murphy  v.  Inhabitants  of  Needham,  176  Mass.  422;  City  Coun- 
cil of  Sheffield  v.  Harris,  101  Ala.  564. 
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trains.  He  had  a  special  ticket  Avhicli  entitled  him  to 
ride  upon  the  trains  at  any  time.  When  he  finished 
work  at  six  o'clock  on  Saturday  night,  he  rode  to  his 
home,  and  then,  after  supper,  went  over  the  defendant's 
road  on  a  trip  of  his  own  in  no  way  connected  with  the 
service  of  the  defendant,  and  returning  on  the  defend- 
ant's train,  and  using  his  special  ticket,  was  injured  by 
the  negligence  of  the  engineer.  The  court  said  that 
"it  is  clear  that  a  person  may  at  one  time  be  an  em- 
ploye when  passing  over  a  railroad,  and  at  another 
time,  in  passing  over  the  same  road,  be  a  passenger, 
though  continuing  all  the  while,  in  a  popular  sense,  in 
the  employment  of  the  railroad  company.  The  ticket 
on  which  the  plaintiff's  intestate  was  riding  was  not 
a  mere  gratuity.  It  furnished  part  of  the  considera- 
tion by  Avhich  he  was  induced  to  enter  the  employment 
of  the  defendant.  A  ticket  was  given  to  him  each  month, 
and  it  contained  more  rides  than  were  necessary  in 
traveling  to  and  from  his  work.  It  is  expressly  con- 
ceded that  persons  holding  these  tickets  could  use  them 
for  their  own  private  interest  or  pleasure ;  and  we  think 
the  result  must  be  that  the  plaintiff's  intestate  held 
towards  the  defendant  the  relation  of  a  passenger  at  the 
time  when  he  was  injured."^^® 

The  exact  moment  of  time  when  the  servant  ceases  to 
be  his  own  master  and  comes  within  the  range  of  his 
master's  power  of  control  is  a  matter  of  fact  to  be  de- 
termined from  the  circumstances  of  the  particular  case. 

166  Doyle  V.  Fitchburg  R.  Co.,  162  Mass.  66,  70;  Washburn  v.  Nash- 
ville &  C.  R.  Co.,  3  Head  (Tenn.)  638;  State  v.  Western  Maryland  R. 
Co.,  63  Md.  433;  Dickinson  v.  West  End  Street  Ry.  Co.,  177  Mass. 
365. 
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It  is  "for  the  jurj'  to  say,  from  tlio  nature  of  the  em- 
ployment, the  manner  of  engaginjj:  the  hands,  the  usual 
modes  of  transact  in  «j;  such  a  business,  and  the  otlier 
circumstances  of  the  case,  whether  the  service  had  or 
had  not  ceased  at  the  time  of  the  accident."'^ ^" 

If  a  general  rule  werd  to  be  laid  down,  it  might  per- 
haps be  that  the  employment  begins  when  the  servant 
enters  premises  or  trains  in  the  control  of  his  master 
for  the  purpose  of  reaching  the  particular  place  where 
he  is  to  work.  The  length  of  time  before  or  after  the 
hour  for  beginning  work  is  not  a  guide.  Thus,  when  a 
master,  by  special  arrangement  with  his  employes,  or 
by  a  method  of  conducting  his  business  which  he  has 
adopted,  undertakes  to  transport  his  servants  to  or  from 
their  place  of  work,  the  employment  begins  and  con- 
tinues during  that  time.^^*     If  in  going  to  or  from  his 

15-  Northwestern  Packet  Co.  v.  McCue,  17  Wall.  (U.  S.)  508,  514. 

158  Tunney  v.  Midland  Ry.  Co.,  L.  R.  1  C.  P.  291;  Holmes  v.  Great 
Northern  Ry.  Co.  [1900]  2  Q.  B.  409;  Gillshannon  v.  Stony  Brook  R. 
Corp.,  10  Cush.  (Mass.)  228;  Seaver  v.  Boston  &  M.  R.  R.,  14  Gray 
(Mass.)  466;  Gilman  v.  Eastern  R.  Corp.,  10  Allen  (Mass.)  233; 
O'Brien  v.  Boston  &  A.  R.  Co.,  138  Mass.  387.  See  Doyle  v.  Fitch- 
burg  R.  Co.,  162  Mass.  66. 

A  laundress  injured  while  being  driven  by  her  employer's  coach- 
man to  her  place  of  work  is  in  the  employment  of  her  master,  and 
a  fellow  servant  of  the  coachman,  whether  her  conveyance  is  gratui- 
tous, or  part  of  her  contract  of  employment.  McGuirk  v.  Shattuck, 
160  Mass.  45. 

If  servant  takes  the  train  voluntarily,  he  is  not  in  the  employ- 
ment. Georgia  Pacific  R.  R.  v.  Propst,  85  Ala.  203.  See,  also,  Russell 
V.  Hudson  River  R.  Co.,  17  N.  Y.  134;  Vick  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  95  N.  Y.  267;  Ryan  v.  Cumberland  Valley  R.  Co.,  23  Pa.  384; 
Abend  v.  Terre  Haute  &  I.  R.  Co.,  Ill  111.  202;  Manville  v.  Cleveland 
&  T.  R.  Co.,  11  Ohio  St.  417;  Kumler  v.  Junction  R.  Co.,  33  Ohio  St. 
150;  Pool  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  53  Wis.  658. 
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work  the  servant  has  to  pass  over  premises  which  are 
owned  or  controlled  by  the  master,  he  continues  in  the 
employment  during  that  time.  Thus,  a  servant  engaged 
in  repairing  a  bridge  on  which  is  a  railroad  track  given 
over  to  the  use  of  his  employer,  and  over  which  he 
has  to  pass  to  get  to  or  leave  his  place  of  work,  is  a 
fellow  servant  with  one  running  a  derrick  car  on  this 
track,  who  injures  him  on  his  return  to  work  at  noon.^^^ 
During  the  time  that  the  servant  has  any  duties  to  per- 
form for  the  master,  whether  before  or  after  the  regu- 
lar hours  of  work,  he  is  in  his  employment.^ ''^  Where 
the  servant  remains  on  the  premises  during  the  noon 
hour,  he  continues  in  the  employment  ;^^^  but  he  cannot 

150  oisen  V.  Andrews,  168  Mass.  261;  Indiana  P.  L.  &  R.  Co.  y. 
Neusbaum,  21  Ind.  App.  361;  Tennessee  C,  I.  &  R.  Co.  v.  Hansford, 
125  Ala.  349.    See,  also,  Ewald  v,  Chicago  &  N.  Ry.  Co.,  70  Wis.  420. 

When  the  servant  is  permitted  by  an  agreement  between  a  rail- 
road company  and  his  master  to  pass  over  the  company's  tracks  to 
get  to  his  place  of  work,  but  his  master  has  no  control  over  the 
tracks,  he  cannot  recover  for  an  injury  there  received  seven  minutes 
before  his  work  began,  and  before  he  had  reached  his  employer's 
premises.     Holmes  v.  Mackay   [1899]  2  Q.  B.  319. 

leowalbert  v.  Trexler,  156  Pa.  113;  Broderick  v.  Detroit  U.  R.  S. 
&  D.  Co.,  56  Mich.  261;  McEUigott  v.  Randolph,  61  Conn.  157;  Louis- 
ville &  N.  R.  Co.  V.  Stuber  (C.  C.  A.)  108  Fed.  934. 

Where  a  sleeping  car  was  provided  for  the  employes,  and  an  in- 
jury happened  after  the  hours  of  work,  they  were  considered  still 
employed.     International  &  G.  N.  Ry.  Co.  v.  Ryan,  82  Tex.  565. 

Where  a  rule  providing  that  cars  should  be  loaded  at  the  nearest 
switch  was  disregarded  by  the  master,  and  the  plaintiff  had  to  go 
beyond  that  place,  he  continued  in  the  employment.  Union  Pacific 
Ry.  Co.  v.  Jarvi  (C.  C.  A.)  53  Fed.  65. 

ifii  Evansville  &  R.  R.  Co.  v.  Maddux,  134  Ind.  571;  Cleveland,  C, 
C.  &  St.  L.  R.  Co.  V.  Martin,  13  Ind.  App.  485,  and  cases  cited;  Brod- 
erick V.  Detroit  U.  R.  S.  &  D.  Co.,  56  Mich.  261. 
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require  the  master  to  keep  all  places  to  which  he  may  go 
on  his  own  business  safe  for  him  during  that  tlme.^®^ 

The  relation  does  not  exist  when  one  goes  to  another's 
premises  in  search  of  work  which  he  does  not  obtain;**^ 
but,  if  his  employment  has  ended,  it  would  seem  that 
the  rij»hts  and  liabilities  of  the  relation  might  continue 
until  he  had  left  the  premises.  Thus,  where  one  was 
employed  for  a  few  hours  on  a  vessel,  and,  having  been 
paid  off,  was  about  going  ashore,  when  he  was  injured 
by  the  negligent  handling  of  a  gangplank,  the  question 
was  for  the  jury  whether  he  had  at  the  time  ceased  to 
be  a  servant.^®* 

While  the  employment  continues,  a  servant  entering 
or  leaving  the  premises,  although  on  business  of  his 
own  instead  of  his  employers,  is  subject  to  the  rights 
and  liabilities  of  the  relation.^®^  And  if  the  employ- 
ment has  not  yet  been  entered  into  or  has  ceased,  the 
fact  that  one  performs  some  service  for  the  master  at 
the  request  of  another  servant  does  not  create  the  re- 
lation. "It  must  be  to  render  service  to  some  extent 
continuous  in  its  nature."*®* 

There  is  a  distinction  between  the  fact  of  employ- 
es Cleveland,  C.  C.  &  St.  L.  R.  Co.  V.  Martin,  13  Ind.  App.  485; 
Ellsworth  V.  Metheney  (C.  C.  A.)  104  Fed.  119.     See  post,  §  104. 
163  Lovell  V.  Charrington  (March  18.  1882)  72  Law  T.  356. 
i8<  Northwestern  Packet  Co.  v.  McCue,  17  Wall.  (U.  S.)   508.    A 
servant  discharged   Saturday  returned   on   Monday  to   bring  back 
tools  and  get  pay,  and  was  injured.     Relation  continued.     Cowler 
V.  Moresby  Coal  Co.,  1  Times  Law  R.  575. 

i85Brydon  v.  Stewart,  2  Macq.  H.  L.  Cas.  30;  Whatley  v.  Zenida 
Coal  Co.,  122  Ala.  118;  Adams  v.  Iron  Cliffs  Co.,  78  Mich.  271. 

16U  Georgia  Pacific  Railroad  v.  Propst,  85  Ala.  203;  McDaniel  v. 
Highland  A.  &  B.  R.  Co.,  90  Ala.  64. 
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ment  and  the  existence  of  the  relation  of  master  and 
servant  between  the  parties,  and  the  scope  of  that  em- 
ployment, once  it  has  been  found  that  the  relation  ex- 
ists. The  subject  treated  in  this  section  does  not  relate 
to  the  master's  liability  to  strangers  for  an  act  of  one 
in  his  general  employment,^  ^'  nor  does  it  treat  of  the 
duties  a  servant  is  hired  to  perform  or  the  scope  of  his 
employment  as  affecting  the  question  of  the  master's 
liability  to  him  for  injuries  received.  This  latter  in- 
quiry is  more  conveniently  considered  in  subsequent 
chapters.^  ®^ 

§  14.     Proximate  cause. 

The  act  applies  to  personal  injuries  suflfered  by  a  servant 
resulting  proximately  from  the  negligence  of  the  master  or 
of  some  one  for  whose  negligence  he  is  made,  by  the  act, 
responsible. 

Personal  injuries. 

The  injuries  for  which  compensation  may  be  had  un- 
der the  act  are  those  to  the  person  of  the  servant, — 
bodily  harm  in  life,  limb,  or  health,^®® 

Proximate  cause. 

The  negligence  of  the  master,  or  of  a  servant  for 
whose  negligence  he  is  responsible,  must  be  the  proxi- 
mate cause  of  the  plaintiff's  injury.     The  common-law 

167  See  Brown  v.  Jarvis  Engineering  Co.,  166  Mass.  75. 

168  Infra,  c.  4,  §  18;  c.  5,  §  78;  c.  6,  §  2;  c.  7,  §  2;  c.  8,  §§  82,  88;  c. 
9,  §§  102-107. 

i69Wyman  v.  Leavitt,  71  Me.  227,  229;  Green  v.  State,  28  Miss. 
687;   State  v.  Clayborne,  14  Wash.  622. 

A  servant  may  maintain  an  action  against  liis  master  to  recover 
for  the  loss  of  his  wife's  services  occasioned  by  the  negligence  of 
his  fellow  servant.     Gannon  v.  Housatonic  R.  Co.,  112  Mass.  234. 
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principles  by  which  the  proximate  cause  of  an  injury 
is  discovered  have  not  been  affected  by  the  act.  No  cer- 
tain test  or  rule  has  been  framed  by  which  the  efficient 
cause  of  an  event  can  be  picked  out,  but  there  are  a 
few  broad  principles  by  which  courts  have  guided  juries 
to  its  determination.  "Perhaps  no  event  can  occur 
which  may  be  considered  as  insulated  and  independent. 
Every  event  is  the  effect  of  some  cause  or  continuation 
of  causes,  and  in  its  turn  becomes  the  cause  of  many 
ensuing  consequences,  more  or  less  immediate  or  re- 
mote. The  law,  however,  looks  to  a  practical  rule, 
adapted  to  the  rights  and  duties  of  all  persons  in  so- 
ciety, in  the  common  and  ordinary  concerns  of  actual 
and  real  life ;  and  on  account  of  the  difficulty  in  unravel- 
ing a  combination  of  causes,  and  of  tracing  each  re- 
sult, as  a  matter  of  fact,  to  its  true,  real,  and  efficient 
cause,  the  law  has  adopted  the  rule  *  *  *  of  re- 
garding the  proximate,  and  not  the  remote,  cause  of  the 
occurrence  which  is  the  subject  of  inquiry."^  "^^ 

The  phrase  "proximate  cause"  has  acquired  a  special 
meaning  which  is  not  aided  by  a  definition.  Any  defi- 
nition yet  framed  is  inaccurate  and  requires  numerous 
qualifications.  The  one  most  often  quoted  goes  thus : 
"A  proximate  cause  of  any  event  must  be  understood 
to  be  that  which  in  a  natural  and  continuous  sequence, 
unbroken  by  any  new  cause,  produces  that  event,  and 
without  which  that  event  would  not  have  occurred."^^^ 

"0  Marble  v.  City  of  Worcester,  4  Gray  (Mass.)  395,  398;  infra. 
§  54,  note  160. 

171  Shearman  &  R.  Neg.  §  26.  "The  rule,  as  a  practical  one,  may 
be  thus  stated :  Having  discovered  an  efficient,  adequate  cause,  that 
Is  to  be  deemed  the  true  cause,  unless  some  new  cause,  not  inci- 

(79) 


§  14  EMPLOYERS'  LIABILITY.  [Ch  .   1 

"Proximate"  does  not  mean  nearest  the  result  in  time 
or  space  or  in  the  order  of  events,  but  nearest  in  point 
of  causal  effectiveness ;  and  "proximate  cause"  is,  rough- 
ly, that  overshadowing  cause  which  continues  working 
towards  the  result  through  the  intervening  time  or 
space  or  chain  of  agencies  and  events. 

In  the  application  of  the  maxim.  In  jure  causa  prox- 
ima,  non  remota  spectatur,  a  distinction  has  been  taken 
between  an  act  which  is  willfully  done  or  which  is  itself 
prohibited,  and  one  which  is  done  negligently,  without 
a  wrong  intent,  and  is  a  breach  of  the  duty  imposed 
on  every  one  to  use  care  not  to  injure  another.  In  the 
former  case  the  actor  is  presumed  to  intend  all  the  con- 
sequences w^hich  resulted  from  his  act,  however  remote 
they  may  be;  but  in  the  latter  case  the  maxim  is  more 
strictly  applied,  and  he  is  responsible  only  for  the  proxi- 
mate result. 

The  consequences  which  naturally  follow  a  negligent 
act  are  never  remote,  and  although  these  consequences 
were  not,  and  perhaps  could  not  have  been,  foreseen  in 
the  form  in  w^hich  they  occurred,  yet  so  long  as  they  are 
in  the  natural  course  of  things,  and  follow  directly  in 
unbroken  sequence  from  the  negligent  act,  they  are  at- 
tributable to  it  and  the  proximate  result  of  it. 

The  negligent  actor  is  responsible,  as  well,  for  the 
probable  consequences  of  his  act,  and  these  are  such  as 
a  reasonably  prudent  and  careful  man  in  the  same  cir- 
cumstances might  and  ought  to  anticipate  as  the  prob- 
able and  likely  results  of  his  act.     If  the  actor  had 

dental  to,  but  independent  of,  the  first,  shall  be  found  to  intervene 
between  it  and  the  result"  Marble  v.  City  of  Worcester,  4  Gray 
(Mass.)  395,  412. 
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knowledge,  or  ought  to  have  had  knowledge,  of  any  pe- 
culiar circumstances  or  conditions  which  would  be  likely 
to  increase  the  efifects  of  his  negligence  or  to  bring 
about  results  not  to  be  anticipated  as  the  natural  or 
probable  consequences  of  the  negligence  in  ordinary  cir- 
cumstances, he  is  responsible  for  these  results. 

Whether  the  consequences  be  natural  or  probable,  or 
both,  they  are  brought  about,  not  by  the  negligent  act 
alone,  and  independent  of  all  else,  but  by  the  negligent 
act  working  through  intervening  agencies  which  are 
themselves  natural  and  probable.  The  laws  of  nature, 
the  conditions  of  climate  and  weather,  the  ordinary  con- 
duct of  beasts  and  men,  all  have  a  share  in  producing 
the  result,  and  in  so  far  as  these  are  manifested  natu- 
rally, and  in  a  manner  reasonably  to  be  expected  and 
foreseen,  they  are  links  in  the  chain  of  causal  connec- 
tion between  the  negligence  and  its  resulting  injury. 
They  all  arise  from  or  are  incidental  to  the  negligent 
act  or  are  conditions  to  be  considered. 

Intervening  cause. 

When,  however,  between  the  negligent  act  and  the 
injury  a  new  cause  intervenes,  one  that  is  independent 
of  the  act,  springing  from  a  source  of  its  own,  the  causal 
connection  is  broken  by  it,  and  the  negligent  act  is  too 
remote.  If  this  intervening  agency  is  a  new  force,  in- 
dependent of  what  went  before,  and  sufficient  in  itself 
to  bring  about  the  injury,  then  it  is  not  a  natural  nor 
probable  sequence  of  the  negligent  act,  and  although  it 
may  operate  upon  a  state  of  affairs  created  by  the  neg- 
ligent act,  yet  since  it  neither  sprang  from  that  con- 
dition, nor  was  brought  into  operation  by  that  condi- 
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tion  in  a  way  naturally  and  reasonably  to  be  anticipated, 
it  must  be  regarded  in  itself  as  the  proximate  cause 
of  the  injury.  In  discovering  the  proximate  cauKC,  "one 
of  the  most  valuable  criteria  *  *  *  is  to  ascertain 
whether  any  new  cause  has  intervened  between  the 
fact  accomplished  and  the  alh^ged  cause.  If  a  new  force 
or  power  has  intervened,  of  itself  sufficient  to  stand  as 
the  cause  of  the  misfortune,  the  other  must  be  consid- 
ered as  too  remote."'^'-  The  new  force  may  be  an  in- 
nocent or  guilty  act  of  a  man  or  the  unusual  manifes- 
tation of  natural  forces,  as  a  flood  or  tire,  but  it  must 
be  something  wliicli  breaks  the  natural  aud  probable 
sequence,  and  is  sufficient  to  count  as  the  cause  of  the 
injury. 

A  distinction  is  to  be  made  l)etween  the  condition  and 
the  cause  of  the  injury.  A  train  arriving  late  thereby 
encounters  a  cyclone  or  a  flood.  The  lateness  of  the 
train  is  not  the  cause,  but  a  condition  of  atfairs  Avhich 
gave  the  flood  an  opportunity  to  do  the  damage,  and 
the  flood  is  therefore  the  proximate  cause  of  the  in- 
jury.''^ Or  ^^llere  there  was  a  defective  coupling  de- 
vice on  a  train,  aud  a  brakeman,  while  engaged  in  re- 
pairing it,  was  injured  because  the  engineer  backed  a 
I)ortion  of  the  train  upon  him,  the  i)roxinmte  cause  was 
the  negligence  of  the  engineer,  and  not  the  negligence 
of  the  company  in  furnishing  a  xiefective  coupling.^ ^^ 

"The  true  rule  is  that  what  is  the  proximate  cause 

172  Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall.  (U.  S.)  44. 

3-3  Denny  v.  New  York  Cent.  R.  Co.,  13  Gray  (Mass.)  481. 

1T4  Course  v.  New  York,  L.  E.  &  W.  R.  Co.,  2  N.  Y.  Supp.  312; 
Pease  v.  Chicago  &  N.  Ry.  Co.,  61  Wis.  163.  See,  on  conditions, 
Wharton,  Negligence,  §§  85,  86. 
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of  an  injury  is  ordinarily  a  question  for  the  jury.  It 
is  not  a  question  of  science  or  legal  knowledge.  It  is 
to  be  determined  as  a  fact,  in  view  of  the  circumstances 
of  fact  attending  it.  The  primary  cause  may  be  the 
proximate  cause  of  a  disaster,  though  it  may  operate 
through  successive  instruments,  as  an  article  at  the  end 
of  a  chain  may  be  moved  by  a  force  applied  to  the  other 
end,  that  force  being  the  proximate  cause  of  the  move- 
ment, or  as  in  the  oft-cited  case  of  the  squib  thrown  in 
the  market  place.  2  Bl.  Rep.  892.  The  question  al- 
ways is,  was  there  an  unbroken  connection  between  the 
wrongful  act  and  the  injury, — a  continuous  operation? 
Did  the  facts  constitute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a  natural  whole, 
or  was  there  some  new  and  independent  cause  interven- 
ing between  the  wrong  and  the  injury?  It  is  admitted 
that  the  rule  is  difficult  of  application.  But  it  is  gen- 
erally held  that,  in  order  to  warrant  a  finding  that 
negligence,  or  an  act  not  amounting  to  wanton  wrong, 
is  the  proximate  cause  of  an  injury,  it  must  ap- 
pear that  the  injury  was  the  natural  and  prob- 
able sequence  of  the  negligence  or  wrongful  act,  and 
that  it  ought  to  have  been  foreseen  in  the  light  of 
the  attending  circumstances.  These  circumstances,  in 
a  case  like  the  present,  are  the  strength  and  direction 
of  the  wind,  the  combustible  character  of  the  elevator, 
its  great  height,  and  the  proximity  and  combustible  na- 
ture of  the  saw  mill  and  piles  of  lumber.  Most  of  these 
circumstances  were  ignored  in  the  request  for  instruc- 
tion to  the  jury.  Yet  it  is  obvious  that  the  immediate 
and  inseparable  consequences  of  negligently  firing  the 
elevator  would  have  been  very  different  if  the  wind  had 
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been  less,  if  the  elevator  had  been  a  low  building  con- 
structed of  stone,  if  the  season  had  been  wet,  or  if  the 
lumber  and  the  mill  had  been  less  combustible.  And 
the  defendants  might  well  have  anticipated  or  regarded 
the  probable  consequences  of  their  negligence  as  much 
more  far-reaching  than  would  have  been  natural  or  prob- 
able in  other  circumstances.  We  do  not  say  that  even 
the  natural  and  probable  consequences  of  a  wrongful 
act  or  omission  are  in  all  cases  to  be  chargeable  to  the 
misfeasance  or  nonfeasance.  They  are  not  when  there 
is  a  sufficient  and  independent  cause  operating  between 
the  wrong  and  the  injury.  In  such  a  case  the  resort 
of  the  sufferer  must  be  to  the  originator  of  the  inter- 
mediate cause.  But  when  there  is  no  intermediate  ef- 
ficient cause,  the  original  wrong  must  be  considered  as 
reaching  to  the  effect,  and  proximate  to  it.  The  inquiry 
must,  therefore,  always  be  whether  there  was  any  in- 
termediate cause  disconnected  from  the  primary  fault, 
and  self -operating,  which  produced  the  injury.  Here 
lies  the  difficulty.  But  the  inquiry  must  be  answered 
in  accordance  with  common  understanding.  In  a  suc- 
cession of  dependent  events,  an  interval  may  always  be 
seen  by  an  acute  mind  between  a  cause  and  its  effect, 
though  it  may  be  so  imperceptible  as  to  be  overlooked 
by  a  common  mind.  Thus,  if  a  building  be  set  on  fire 
by  negligence,  and  an  adjoining  building  be  destroyed 
Avithout  any  negligence  of  the  occupants  of  the  first,  no 
one  would  doubt  that  the  destruction  of  the  second  was 
due  to  the  negligence  that  caused  the  burning  of  the 
first.  Yet  in  truth,  in  a  very  legitimate  sense,  the  im- 
mediate cause  of  the  burning  of  the  second  was  the 
burning  of  the  first.  The  same  might  be  said  of  the 
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buruing  of  the  furniture  in  the  first.  Such  refinements 
are  too  minute  for  rules  of  social  conduct.  In  the  na- 
ture of  things,  there  is  in  every  transaction  a  succession 
of  events,  more  or  less  dependent  upon  those  preceding, 
and  it  is  the  province  of  a  jury  to  look  at  this  succession 
of  events  or  facts,  and  ascertain  whether  they  are  natu- 
rally and  probably  connected  with  each  other  by  a  con- 
tinuous sequence,  or  are  dissevered  by  new  and  inde- 
pendent agencies;  and  this  must  be  determined  in  view 
of  the  circumstances  existing  at  the  time."^^^ 

§  15.     Concurring  negligence  of  fellow  servant. 

When  the  negligence  of  a  fellow  serv^ant  concurs  in  pro- 
ducing an  injury  the  master  is  responsible. 

Concurrent  causes. 

In  the  preceding  section  it  has  been  noted  that  a  cause 
may  become  too  remote  by  the  intervention  between  it 
and  the  injury  of  a  new  force,  unconnected  with  the 
original  negligence,  and  sufficient  of  itself  to  bring  about 
the  injury,  and  that  this  new  force  must  be  regarded 
as  the  proximate  cause.  The  reason  is  that  the  new 
force  breaks  the  sequence  of  events,  and  is  sufficient  of 
itself  to  cause  the  injury,  although  it  may  act  on  a 
condition  or  state  of  affairs  created  by  the  negligent  act. 
The  efficacy  of  the  original  negligence  in  producing  the 
injury  had  ceased. 

But  a  new  cause  may  operate  in  producing  the  injury 
concurrently  or  in  conjunction  with  a  negligent  act, 
and  if  this  new  cause  is  not  the  sole  cause  of  the  injury, 
and  does  not  break  the  natural  and  probable  sequence 

1T5  Milwaukee  &  St.  P.  Ry.  Co.  v.  Kellogg,  94  U.  S.  469,  474. 
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of  events  from  the  negligent  act,  it  does  not  render  tlie 
negligent  act  too  remote.  Both  of  these  forces  may  be 
proximate  to  the  injury,  and  when  they  are  so,  and  to- 
gether produce  it,  the  author  of  either  of  them  is  respon- 
sible for  the  injury,  and  cannot  set  up  that  another 
person's  act  or  another  force  concurred  in  producing  it. 
It  is  difficult  to  distinguish  a  concurrent  from  an 
intervening  cause.  Both  are  new  forces  unconnected 
with  the  negligent  act,  and  not  natural  or  probable  con- 
sequences of  it;  both  are  efficient  in  producing  the  re- 
sult. But  an  intervening  cause  is  solely  efficient;  the 
negligent  act  no  longer  works  towards  producing  the  re- 
sult, but  has  become  passive,  and  merely  created  a  con- 
dition upon  which  the  new  force  operates.  A  concur- 
rent cause  works  with  the  negligent  act  in  producing 
the  result,  and  the  negligence  is  still  active  and  effectual. 
Thus,  where  the  defendant's  train  on  which  the  plaintiff 
was  a  passenger  was  stopped  because  the  wheels  of  a 
hay  cart  were  caught  in  the  tracks,  and  another  train 
owned  by  another  company  ran  into  the  defendant's 
train  and  injured  the  plaintiff,  and  all  parties  save  the 
plaintiff  were  negligent,  it  was  no  answer  for  the  defend- 
ant to  set  up  the  negligence  of  the  driver  of  the  cart 
or  of  the  other  company,  since,  though  independent 
causes,  they  combined  with  its  negligence  to  produce  the 
injury  ;^'^^  or  where  the  defendant,  in  violation  of  a  city 
ordinance,  left  a  truck  standing  in  the  street,  and  a  boy 
attempting  to  move  it  tipped  a  casting  from  it  upon 
the  plaintiff,  the  causes  were  concurrent,  and  the  de- 
fendant liable.^ '^^ 

176  Eaton  V.  Boston  &  L.  R.  Co.,  11  Allen  (Mass.)  500. 

177  Lane  v,  Atlantic  Works,  107  Mass.  104,  111  Mass.  136.     So  where 
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The  plaintiff  has  the  burden  of  showing  that  the  de- 
fendant's act  was  the  proximate  cause  of  the  injury, 
either  by  itself  or  concurrently  with  another  act;  the 
evidence  must  not  leave  it  to  conjecture. 

Concurring  negligence  of  fellow  servant. 

Where  the  master,  or  some  one  for  whose  carelessness 
lie  is  responsible,  is  negligent,  and  the  negligence-  of  a 
fellow  servant  also  combines  to  produce  the  injury,  the 
ma.«?tor  is  answerable  to  the  injured  servant;  and  the 
fact  that  the  concurring  cause  is  the  negligence  of  a 
fellow  servant,  the  risk  of  which  the  plaintiff  had  as- 
sumed, is  not  a  defense.  This  is  simply  an  application 
of  the  rule  of  concurrent  causes  and  the  general  prin- 
ciples of  proximate  cause.  If  the  act  of  the  fellow  serv- 
ant was  natural,  and  should  have  been  anticipated,  the 
master's  negligence  is  the  proximate  cause  of  the  in- 
jury, but,  if  it  is  a  new  force,  the  question  whether  it 
is  an  intervening  or  a  concurrent  cause  depends  upon 
whether  or  not  the  master's  negligence  was  active  and 
efficient  in  producing  the  injury. 

In  a  case  where  the  defendant  had  negligently  con- 
structed a  trestle  work  which  fell,  and  the  carelessness 
of  plaintiff's  fellow  servants  in  the  management  of  a 
train  contributed  to  its  fall,  it  was  said :  "This  would  not 
be  sufficient  to  excuse  the  defendant  if  he  was  in  fact  re- 
sponsible for  the  defective  construction  of  the  trestle- 
work.  It  does  not  exonerate  him  from  the  consequences 
of  failure  in  the  performance  of  his  duty,  if  such  failure 
contributed  to  the  injury,  to  show  that,  if  others  for 

the  new  force  is  an  accident  wiiich  concurs  with  the  negligence. 
Palmer  v.  Inhabitants  of  Andover,  2  Cush.  (Mass.)  600. 
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whom  he  is  not  responsible  had  performed  their  duty, 
the  injury  would  not  have  occurred,  or  that  it  might 
have  been  avoided  by  care  and  vigilance  on  the  part 
of  those  who  were  clearly  the  fellow  servants  of  the  plain- 
tiff in  the  transaction."  ^^^  So,  where  there  was  evidence 
that  a  staging  furnished  by  the  defendant  was  improp- 
erly constructed,  it  w^as  no  answer  that  it  fell  because 
it  was  overloaded  by  the  fellow  servants  of  the  plain- 
tiff,^'^^  nor  is  a  failure  of  a  foreman  to  tell  the  plaintiff 
of  a  rule  not  to  use  a  defective  elevator  a  defense.^^" 
Thus,  if  the  master  is  negligent  in  any  of  the  duties 
which  he  owes  to  the  servant,  if  he  furnishes  defective 
machinery,  or  fails  to  hire  competent  servants,  or  to 
warn  or  instruct  his  employes,  he  is  liable,  although  the 
negligence  of  a  fellow  servant  concurred  in  producing 
the  injury.^ ^^ 

In  construing  the  highway  statute  permitting  a  re- 
covery against  a  city  or  town  for  an  injury  suffered 
through  any  defect  in  a  way,  the  Massachusetts  court 
has  held  that  the  municipality  is  responsible  only  when 

178  Elmer  v.  Locke,  135  Mass.  575,  576. 

179  Clark  V.  Soule,  137  Mass.  380. 

180  Avilla  V.  Nash,  117  Mass.  318. 

181  Cayzer  v.  Taylor,  10  Gray  (Mass.)  274;  Joyce  v.  City  of  Worces- 
ter, 140  Mass.  245;  Griffin  v.  Boston  &  A.  R.  Co.,  148  Mass.  143; 
Boyce  v.  Fitzpatrick,  80  Ind.  526;  Cincinnati,  I.,  St.  L.  &  C.  Ry.  Co. 
V.  Lang,  118  Ind.  579;  Rogers  v.  Leyden,  127  Ind.  50;  Young  v.  New 
Jersey  &  N.  Y.  Ry.  Co.,  46  Fed.  160;  New  Jersey  &  N.  Y.  R.  Co.  v. 
Young  (C.  C.  A.)  49  Fed.  723;  Clyde  v.  Richmond  &  D.  R.  Co.,  59 
Fed.  394;  Grand  Trunk  Ry.  Co.  v.  Cummings,  106  U.  S.  700;  infra, 
§  54,  note  160. 

He  is  not  liable  if  the  negligence  of  the  fellow  servant  is  an  inter- 
vening and  not  a  concurrent  cause.  Carter  v.  Lockey  Piano  Case 
Co..  177  Mass.  91. 
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the  defect  is  the  sole  cause  of  the  injury.^  ^^  ^  similar 
construction  might  be  placed  upon  the  terms  of  the  act ; 
but  as  this  statute  does  not,  like  the  highway  statute, 
create  a  new  cause  of  action,  and  does  not  impose  so  high 
a  degree  of  care  upon  the  master  as  the  municipality  is 
bound  to  exercise,  there  is  no  reason  for  changing  the 
general  rules  regarding  proximate  cause  in  cases  within 
its  application. 

182  Marble  v.  City  of  Worcester,  4  Gray  (Mass.)  395;  Rowell  v. 
City  of  Lowell,  7  Gray  (Mass.)  100;  Eaton  v.  Boston  &  L.  R.  Co.,  11 
Allen  (Mass.)  500,  505;  Billings  v.  City  of  Worcester,  102  Mass.  329. 
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§  16.     statutory  action  for  death. 

The  act  provides  for  the  survival  of  the  right  of  action 
when  the  employe  dies,  and  provides  for  the  recovery  of  dam- 
ages for  his  death. 

When  the  injury  suffered  by  the  servant  does  not  re- 
sult in  death,  the  effect  of  the  act  is  to  remove  a  de- 
fense which  existed  at  common  law,  and  prevented  any 
recovery  by  him,^  and  in  certain  jurisdictions  to  safe- 
guard this  right  of  action  by  providing  that  notice  of 
the  injury  be  given  and  that  the  suit  be  commenced 
within  a  limited  tiihe.^  Certain  of  the  statutes  also 
limit  the  amount  of  damages  which  he  may  recover. 
Subject  to  these  provisions,  the  act  has  not  created  a 

1  Supra,  §  2. 

2  Infra,  c.  3. 
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cause  of  action  unknown  to  the  common  law,  or  changed 
the  processes  or  rules  by  which  it  is  to  be  enforced. 

Survival  of  action  at  common  law. 

In  addition  to  the  right  of  a  servant  to  recover  for 
injuries  not  resulting  in  death,  to  which  the  common 
law  had  interposed  the  bar  of  fellow  service,  the  em- 
ployers' liability  acts  give,  either  in  terms  or  by  refer- 
ence to  other  statutes,  a  right  to  the  personal  representa- 
tive of  an  employe  to  recover  for  loss  and  for  suffering 
when  the  injuries  resulted  in  death,  and  a  right  to  the 
personal  representative  or  to  some  other  designated  per- 
son to  recover  compensation  for  the  death  itself. 

At  the  common  law  an  action  for  personal  injuries 
caused  by  negligence  did  not  survive  the  death  of  the  in- 
jured party, — actio  personalis  moritur  cam  persona; 
and  whether  the  injured  servant  died  without  having 
begun  suit,  or  died  pending  the  suit,  the  action  was 
abated  by  his  decease.  If  a  person  other  than  the  in- 
jured party  were  damaged  by  the  negligent  act,  as  by 
the  loss  of  service  of  a  wife  or  child  or  servant,  he  might 
maintain  an  action  to  recover  for  such  damage  notwith- 
standing the  death  of  the  injured  party;  but  this  death 
prevented  any  recovery  by  the  personal  representative 
for  damages  or  compensation  to  the  deceased  occasioned 
by  the  negligent  act^     Statutes  were  early  passed  in 

3  Baker  v.  Bolton,  1  Camp.  493 ;  Osborn  v.  Gillett,  L.  R.  8  Exch. 
88;  Tbayer  v.  Dudley,  3  Mass.  296;  Carey  v.  Berkshire  R.  Co.,  1 
Cush.  (Mass.)  475;  Kearney  v.  Boston  &  W.  R.  Corp.,  9  Cush. 
(Mass.)  108;  Stewart  v.  Louisville  &  N.  R.  Co.,  83  Ala.  493;  James 
V.  Richmond  &  D.  R.  Co.,  92  Ala.  231;  Harris  v.  McNamara,  97  Ala. 
181;  Indianapolis,  P.  &  C.  R.  Co.  v.  Keely's  Adm'r,  23  Ind,  133; 
Indianapolis  &  St.  L.  R.  Co*,  v.  Stout,  53  Ind.  143;  Jackson  v.  Pitts- 
burgh, Cv  C.  &.  St  U  Ry.  Co.,  140  Ind.  241;  Mitchell  v,  Colorado 
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most  jurisdictions  to  remedy  tliis  state  of  the  law,  and 
by  them  it  was  permissible  for  the  personal  representa- 
tive to  begin  suit,  or  to  become  a  party  to  a  suit  begun 
by  the  intestate,  to  recover  for  all  loss,  except  the  death 
itself,  occasioned  by  the  negligence.  But  it  was  held 
that  these  statutes  contemplated  the  survival  of  a  right 
of  action  that  had  vested  in  the  deceased,  and  that  there- 
fore, if  the  deceased  were  instantly  killed,  no  right  of 
action  ever  accrued  to  him,  and  it  could  not  therefor;!! 
be  transmitted  to  his  personal  representative.  The  bur- 
den of  proving  life  after  the  injury  rested  upon  the 
plaintiff,  and,  unless  this  was  sustained,  no  action  for 
the  damage  could  be  maintained  by  him  nor  by  the  par- 
ent, wife,  or  child  for  any  loss  occasioned  by  the  death.^ 
The  employers'  liability  acts  vary  somewhat  in  the 
terms  by  which  they  permit  a  survival  of  the  right  of 
action,  and  w^ill  be  separately  considered  in  the  subse- 
quent sections. 

Compensation  for  death  at  common  law. 

At  the  common  law,  "in  a  civil  court,  the  death  of 
a  human  being  could  not  be  complained  of  as  an  in- 
jury;"^ and  the  reason  is  that  "there  is  no  mode  of  es- 
timating compensation  for  the  death  of  a  man."*^  The 
common-law  courts  held  strictly  to  this  rnle,'^  but  sev- 

M.  &  E.  Co.,  12  Colo.  App.  277;  Colorado  M.  &  E.  Co.  v.  Mitchell, 
26  Colo.  284;  Mobile  Life  Ins.  Co.  v.  Brame,  95  U.  S.  754;  Denniok 
V.  Central  R.  Co.,  103  V.  S.  11. 

4  Kearney  v.  Boston  &  W.  R.  Corp.,  9  Cush.  (Mass.)  108;  Hollen- 
beck  V.  Berkshire  R.  Co.,  9  Cush.  (Mass.)  478.     See  infra,  §  18. 

5  Baker  v.  Bolton,  1  Camp.  493. 

e  Ramsdell  v.  New  York  &  N.  E.  R.  Co.,  151  Mass.  245,  249. 
7  Supra,  note  3. 
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eral  judges  considered  that  it  did  not  apply  in  admi- 
ralty, and  there  was  much  conflict  in  the  decisions  until 
the  question  was  settled  by  the  supreme  court  of  the 
United  States,  Avhich  held  that  in  the  absence  of  statute 
no  action  could  be  maintained  to  recover  damages  for 
death  by  wrongful  act  occurring  on  the  high  seas  or 
navigable  waters.® 

The  earliest  statute  to  affect  this  question  was  passed 
in  England  in  1846,  and  is  known  as  "Lord  Campbell's 
Act."^  This  has  served  as  the  model  for  similar  stat- 
utes which  have  been  enacted  in  all  jurisdictions,  al- 
though they  differ  somewhat  in  detail.  It  provides  that 
"whensoever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default,  and  the  act,  neglect, 
or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action, 
and  recover  damages  in  respect  thereof,  then  and  in  ev- 
ery such  case  the  person  who  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable  to  an  action  for 
damages  notwithstanding  the  death  of  the  person  in- 
jured, and  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  lav/  to  felony ;" 
and  that  "every  such  action  shall  be  for  the  benefit  of 
the  wife,  husband,  parent,  and  child  of  the  person  whose 
death  shall  have  been  so  caused,  and  shall  be  brought 
by  and  in  the  name  of  the  executor  or  administrator  of 

8  The  Harrlsburg,  119  U.  S.  199;  The  Alaska,  130  U.  S.  201. 

»9  &  10  Vict,  c,  93;  27  &  28  Vict.  c.  95;  Rev.  Laws  Mass.  c.  Ill,- 
§  267  (Pub.  St.  c.  112,  §  212;  Acts  1883,  c.  243;  Acts  1886,  c.  140); 
Rev.  Laws  Mass.  c.  111,  §  268  (Pub.  St.  c,  112,  §  213);  Rev.  Laws 
Mass.  c.  51,  §  17  (Pub.  St.  c.  52.  §  17);  Rev.  Laws  Mass.  c.  70,  §  6 
(Pub.  St.  c.  73,  §  6);  Civ.  Code  Ala.  1896.  §§  25-27;  Mills'  Ann.  Code 
Colo.  §  9;  Burns'  Rev.  St.  Ind.  1901,  §§  267  (266),  285  (284). 
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the  person  deceased;  and  in  every  such  action  tlie  jury 
may  give  such  damages  as  they  may  thinlv  proportioned 
to  the  injury  resulting  from  such  death  to  the  parties 
respectively  for  whom  and  for  whose  benefit  such  ac- 
tion shall  be  brought ;  and  the  amount  so  recovered,  after 
deducting  the  costs  not  recovered  from  the  defendant, 
shall  be  divided  amongst  the  before-mentioned  parties 
*  *  *  as  the  jury  by  their  verdict  shall  find  and  di- 
rect;" also,  "that  not  more  than  one  action  shall  lie  for 
and  in  respect  of  the  same  subject-matter  of  complaint; 
and  that  every  such  action  shall  be  commenced  within 
twelve  calendar  months  after  the  death  of  such  deceased 
person." 

The  right  of  action  given  by  these  statutes  depends 
entirely  upon  the  terms  of  the  enactment,  and  is  a  right 
unknown  to  the  common  law.  Under  them  it  is  neces- 
sary that  there  should  be  persons  answering  the  descrip- 
tion of  beneficiaries,^"  and  the  damages  are  those  re- 
sulting solely  from  the  death.^^  Thus,  under  the  two 
classes  of  statutes — those  providing  for  the  survival  of 
the  action  and  those  giving  compensation  for  death — 
two  separate  actions  may  be  maintained  for  the  same 
negligent  act,  but  in  the  first  case  the  damages  are  those 
occasioned  by  suffering  to  the  deceased  or  by  loss  of  his 
services,  and  in  the  latter  the  loss  resulting  from  his 
death  to  his  next  of  kin.^^ 

10  The  George  v.  Richard,  24  Law  T.  (N.  S.)  717.  Child  en  ventre 
sa  mere  may  recover,  see  Dietrich  v.  Inhabitants  of  Northampton, 
138  Mass.  14;  bastard  cannot  have  action,  Dickinson  v.  North  v5ast- 
ern  Ry.  Co.,  2  Hurl.  &  C.  735;  husband  living  apart  from  his  wife 
cannot,  Stimpson  v.  Wood,  57  Law  J.  Q.  B.  484. 

11  Bortick  v.  Head,  53  Law  T.  (N.  S.)  909. 

'-■Bowes  V.  City  of  Boston,  155  Mass.  344;  Indianapolis  &  St  L 
R.  Co.  V.  Stout,  53  Ind.  143, 
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The  employers'  liability  acts  provide,  either  by  refer- 
ence to  the  statute  of  the  jurisdiction  or  by  their  own 
terms,  for  the  recovery  of  compensation  for  death  caused 
by  the  negligence  of  the  employer, 

§  17.    Alabama. 

Under  the  Alabama  act,  only  the  injured  employe,  or,  in 
case  of  his  death,  his  personal  representative,  may  sue. 

The  damages  recovered  are  not  liable  for  debts,  and,  when 
the  personal  representative  brings  the  action,  are  to  be  distrib- 
uted according  to  the  statute  of  distributions. 
Death  by  wrongful  act. 

The  common  law  in  Alabama  has  been  changed  by  the 
enactment  of  two  statutes  permitting  the  recovery  of 
damages  when  death  has  been  caused  by  the  wrongful 
act  of  another.  If  a  minor  child  is  injured,  the  father, 
or  in  certain  cases  the  mother,  may  bring  an  action  for 
the  iujury,^^  and,  if  the  death  of  a  minor  child  is  caused 
by  the  wrongful  act  of  another,  tlie  father,  or  in  cer- 
tain cases  the  mother,  or  the  personal  representative  of 

It  has  been  held  that  the  statutory  action  for  death  by  wrongful 
act  does  not  lie  against  the  personal  representatives  of  the  wrong- 
doer. Gillett  V.  Fairbank,  3  Times  Law  R.  618;  Hegerich  v.  Keddie, 
99  N.  Y.  258;  Hamilton  v.  Jones.  125  Ind.  176;  Pennsylvania  Co. 
V.  Davis,  4  Ind.  App.  51;  Bishop  v.  Brown,  14  Colo.  App.  535;  Martin's 
Adm'r  v.  Baltimore  &  O.  R.  Co..  151  U.  S.  673.  See  Civ.  Code  Ala. 
1896,  §  27;  Pub.  St.  Mass.  o.  165,  §  1;  Id.  c.  166,  §  1;  Rev.  Laws  Mass. 
c.  171,  §  1;  Id.  c.  172.  §  1.  Statutes  giving  remedy  for  death  by 
wrongful  act  are  constitutional.     Section  4,  note  52. 

13  Code  1896,  §  25  (2587).  "'A  father,  or,  in  case  of  his  death  or 
desertion  of  his  family,  or  of  his  imprisonment  for  a  term  of  two 
years  or  more,  under  a  conviction  for  crime,  or  of  his  confinement 
in  an  insane  asylum,  or  if  he  has  been  declared  of  unsound  mind, 
the  mother,  may  sue  for  an  injury  to  a  minor  child,  a  member  of 
the  family." 
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the  minor,  may  have  an  action,  and  recover  such  dam- 
ages as  the  jury  shall  assess;  but  a  suit  by  either  the 
father  or  mother  is  a  bar  to  a  suit  by  the  personal  rep- 
resentative.^* Where  the  death  of  an  adult  is  caused 
by  the  wrongful  act  of  another,  if  the  deceased  could 
have  maintained  an  action,  his  personal  representative 
may  sue  and  recover  such  damages  as  the  jury  may  as- 
sess.^ ^ 

Exemplary  damages  cannot  be  given  when  a  minor  is 
killed  ;^*^  but,  if  an  adult  is  killed,  exemplary  damages 

14  Code  1896,  §  26  (2588).  "When  the  death  of  a  minor  child 
is  caused  by  the  wrongful  act  or  omission  or  negligence  of  any 
person  or  persons  or  corporation,  his  or  their  servants  or  agents, 
the  father,  or  the  mother,  in  the  cases  mentioned  in  the  preceding 
section,  or  the  personal  representative  of  such  minor,  may  sue  and 
recover  such  damages  as  the  jury  may  assess;  but  a  suit  by  the 
father  or  mother,  in  such  case,  is  a  bar  to  a  suit  by  the  personal 
representative." 

15  Code  1896,  §  27  (2589).  "A  personal  representative  may  main- 
tain an  action  and  recover  such  damages  as  the  jury  may  assess 
for  the  wrongful  act,  omission,  or  negligence  of  any  person  or 
persons  or  corporation,  his  or  their  servants  or  agents,  whereby 
the  death  of  his  testator  or  intestate  was  caused,  if  the  testator 
or  intestate  could  have  maintained  an  action  for  such  wrongful  act, 
omission,  or  negligence  if  it  had  not  caused  death;  such  action 
shall  not  abate  by  the  death  of  the  defendant,  but  may  be  revived 
against  his  personal  representative;  and  may  be  maintained  though 
there  has  not  been  prosecution  or  conviction  or  acquittal  of  the 
defendant  for  such  wrongful  act,  or  omission  or  negligence;  and 
the  damages  recovered  are  not  subject  to  the  payment  of  the 
debts  or  liabilities  of  the  testator  or  intestate,  but  must  be  dis- 
tributed according  to  the  statute  of  distributions.  Such  action  must 
be  brought  within  two  years  from  and  after  the  death  of  the  testa- 
tor or  intestate." 

16  Williams  v.  South  &  N.  A.  R.  Co.,  91  Ala.  635;  Lake  Shore  & 
M.  S.  Ry.  Co.  V.  Prentice,  147  U.  S.  101.  See  McGhee  v.  McCarley 
(C.  C.  A.)  91  Fed.  462,  103  Fed.  55. 
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and  something  by  way  of  solatium  may  be  given  in  addi- 
tion to  the  pecuniary  loss.^^ 

The  distinction  which  these  statutes  have  made  be- 
tween the  death  of  a  minor  and  of  an  adult  is  not  pre- 
served in  the  employers'  liability  act.  The  provision  in 
that  statute  is:  "If  such  injury  results  in  the  death  of 
the  servant  or  employe,  his  personal  representative  is 
entitled  to  maintain  an  action  therefor."^ ^  Under  the 
act,  therefore,  only  the  injured  employe,  or,  in  case  of 
his  death,  his  personal  representative,  may  sue.^® 

When  the  servant  is  a  minor,  the  effect  of  the  act  is 
to  give  an  action  to  his  personal  representative  in  the 
case  of  his  death,  and  the  parent  of  a  minor  has  no  right 
of  action  under  it.  The  personal  representative  recovers 
damages  for  the  death,  but  not  for  the  minor's  earn- 
ings,2<^  and  the  parent  may  have  an  action  in  all  cases 

17  Savannah  &  M.  R.  Co.  v.  Shearer,  58  Ala.  672 ;  South  &  N.  A. 
R.  Co.  V.  Sullivan,  59  Ala.  272;  Richmond  &  D.  R.  Co.  v.  Freeman, 
97  Ala.  289;  Buckalew  v.  Tennessee  C,  I.  &  R.  Co.,  112  Ala.  146; 
Alabama  G.  S.  R.  Co.  v.  Burgess,  116  Ala.  509;  Louisville  &  N.  R. 
Co.  v.  Lansford  (C.  C.  A.)  102  Fed.  62;  McGhee  v.  McCarley  (C. 
C.  A.)  103  Fed.  55.  The  latter  case  was  an  action  against  recexT- 
ers. 

18  Code  1896,  §  1750  (2592).  "Damages  recovered  by  the  servant 
or  employe,  of  and  from  the  master  or  employer,  are  not  subject 
to  the  payment  of  debts  or  any  legal  liabilities  incurred  by  him." 

Code  1896,  §  1751  (2591).  "If  such  injury  results  in  the  death 
of  the  servant  or  employe,  his  personal  representative  is  entitled 
to  maintain  an  action  therefor,  and  the  damages  recovered  are  not 
subject  to  the  payment  of  debts  or  liabilities,  but  shall  be  distributed 
according  to  the  statute  of  distributions." 

19  Stewart  v.  Louisville  &  N.  R.  Co.,  83  Ala.  493;  Columbus  & 
W.  Ry.  Co.  V.  Bradford,  86  Ala.  574 ;  Louisville  &  N.  R.  Co.  v.  Tram- 
mell,  93  Ala.  350. 

«o  Alabama  C.  C.  &  C.  Co.  v.  Pitts,  98  Ala.  285;  Tennessee  C,  L 
&  R.  Co.  v.  Herndon,  100  Ala.  451. 
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where  at  common  law  he  could  have  sued  had  the  injury 
not  resulted  in  death.^^  "In  creating  this  new  cause  of 
action  it  was,  therefore,  not  only  entirely  competent 
for  the  legislature  to  confine  it,  in  cases  where  the  in- 
jury produced  death,  to  the  personal  representative,  but 
in  doing  so  no  existing  right  to  sue  was  taken  away 
from  the  parents.  If  the  minor's  employment  was 
against  the  will  of  the  father^  he  could  maintain  an  ac- 
tion before  the  employers'  act  and  afterwards,  though 
not  under  it.  If  with  his  consent,  as  in  this  case,  he 
could  sue  neither  before  nor  after,  nor  under  nor  without 
the  statute,  if  we  are  to  give  any  force  whatever  to  sec- 
tion 2591,  which  designates  the  only  person  who  may 
sue  under  the  act,  where  the  injury  results  in  death, 
and  particularly  and  peremptorily  makes  provision  for 
the  disposition  of  the  recovery,  which  can  only  be  car- 
ried out  by  the  personal  representative."^^  The  em- 
ployer may  thus  be  subjected  to  two  actions,  and  a  judg- 
ment in  one  is  not  a  bar  to  tlie  other.^^ 

The  same  confusion  exists  between  the  other  statutes 
providing  for  a  recovery  for  death  by  wrongful  act  an<l 
the  act  when  an  adult  is  killed,  since  under  either  statute 
the  only  right  of  action  is  that  given  to  the  personal  rep- 
resentative. 

Damages  for  injuries. 

When  the  injured  employe  himself  sues,  the  common- 

91  Williams  v.  South  &  N.  A.  R.  Co.,  91  Ala.  635. 

22  Lovell  V.  De  Bardelaben  C.  &  I.  Co.,  90  ^».la.  13,  18. 

23  Williams  v.  South  &  N.  A.  R.  Co.,  91  Ala.  635;  Alabama  C.  C. 
&  C.  Co.  V.  Pitts,  98  Ala.  285;  Tennessee  C,  1.  &  R.  Co.  v.  Herndo:! 
100  Ala.  451. 
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law  rules  as  to  the  measure  of  damages  apply.^^  "AVbere 
the  injury  is  permanent,  the  plaintiff,  in  actions  of  this 
character,  may  recover  compensation  for  the  disabling 
effects  of  the  injury,  past  and  prospective.  In  estimat- 
ing the  damages,  the  loss  of  time,  and  the  incapacity 
to  do  as  profitable  labor  as  before  the  injury,  as  well  as 
the  mental  and  physical  suffering  caused  by  it,  are  per- 
tinent and  legitimate  factors."-^  These  data  must  be 
shown  in  evidence  by  the  plaintiff,  that  the  extent  of 
his  pecuniary  loss  may  be  ascertained  with  reasonable 
certainty;  else,  though  he  has  a  cause  of  action,  only 
nominal  damages  can  be  recovered.  Damages  are  com- 
pensation, and  must  not  be  left  to  the  discretion  of  the 
jury.2*  Exemplary  damages  probably  cannot  be  recov- 
ered under  the  act  when  an  employe  sues,  although  at 
common  law,  in  cases  of  gross  neglect,  they  were  per- 
mitted.^^ 

When  a  minor  employe  is  injured  and  sues,  the  parent 
may  have  an  action  at  common  law  for  the  loss  of  serv- 
ice; but  the  act  does  not  confer  a  right  of  action  upon 
him  for  the  injuries,  as  to  which  the  minor  is  the  proper 
plaintiff.^^ 

2*  Columbus  &  W.  Ry.  Co.  v.  Bridges,  86  Ala.  448. 

25  Mobile  &  O.  R.  Co.  v.  George,  94  Ala.  199.  222;  Richmond  & 
D.  R.  Co.  V.  Weems,  97  Ala.  270;  Louisville  &  N.  R.  Co.  v.  Binion, 
107  Ala.  645. 

2«  Louisville  &  N.  R.  Co.  v.  Pearson,  97  Ala.  211;  Seaboard  Mfg. 
Co.  V.  Woodson,  94  Ala.  143;  Richmond  &  D.  R.  Co.  v.  Weems,  97 
Ala.  270;  Alabama  M.  R.  Co.  v.  Jones,  121  Ala.  113. 

27  Seaboard  Mfg.  Co.  v.  Woodson,  98  Ala.  378;  South  &  N.  A.  R. 
Co.  V.  McLendon,  63  Ala.  266.  They  are  not  recoverable  when  the 
injury  results  in  death.     See  note  29. 

28  McNamara  v.  Logan,  100  Ala.  187.  The  fellow-servant  rule  is 
applied  against  a  father  suing  for  loss  of  his  son's  service,  though 
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Damages  for  death. 

In  actions  by  personal  representatives  to  recover,  un- 
der the  act,  for  injuries  resulting  in  death  and  for  the 
death  itself,  a  rule  of  damages  has  been  laid  down  that 
differs  somewhat  from  the  measure  adopted  under  the 
general  statute  providing  for  the  recovery  for  death  by 
wrongful  act. 

The  first  distinction  is  that  exemplary  or  punitive 
damages  are  not  to  be  given.^^  The  damages  are  strictly 
compensation.  Inasmuch  as  they  are  recovered  for  the 
benefit  of  the  next  of  kin,  to  whom  the  personal  repre- 
sentative must  distribute  them,  if  there  are  no  persons 
answering  that  description  substantial  damages  cannot 
be  recovered.  "Only  the  estimated,  actual  value  of  the 
life,  based  on  proven  data,  can  be  recovered,  with  no 
allowance  for  physical  pain  or  mental  anguish  suffered 
by  the  deceased,  or  solatium  to  the  survivors  on  account 
of  the  bereavement.  It  would  follow  from  this  that  to 
authorize  the  recovery  of  substantial  damages,  when  the 
suit  is  by  the  personal  representative,  there  must  be 
some  person  or  persons  filling  the  relation  of  next  of  kin 
entitled  to  'inherit  according  to  the  statute  of  distribu- 
tions.' This,  however,  need  not  be  averred,  as  the  law 
presumes  there  would  be  surviving  relations  entitled  to 
inherit.  The  want  of  them,  if  found  to  be  the  case, 
would  be  matter  of  defense."^" 

the  son,  suing  for  his  injuries,  may  bring  himself  within  the  act. 
Woodward  Iron  Co.  v.  Cook,  124  Ala.  349. 

29  Columbus  &  W.  Ry.  Co.  v.  Bridges,  86  Ala.  448;  Louisville  & 
N.  R.  Co.  V.  Orr,  91  Ala.  548;  Louisville  &  N.  R.  Co.  v.  Trammell, 
93  Ala.  350;  Louisville  &  N.  R.  Co.  v.  Pearson,  97  Ala.  211. 

so  James  v,  Richmond  &  D.  R.  Co.,  92  Ala.  231,  235;  Columbus 
(100) 


Ch.  2]  PARTIES  AND  DAMAGES.  §  17 

In  determining  the  value  of  the  life,  the  health  of  the 
employe,  his  habits  of  sobriety  and  industry,  his  family, 
income,  and  expenditures  are  all  proper  data  for  the 
consideration  of  the  jury.^^ 

Different  measures  of  damages  are  applied  where  it 
appears  that  the  next  of  kin  of  the  employe  were  de- 
pendent upon  him  for  support,  and  where  it  appears  that 
he  would  have  accumulated  an  estate  to  leave  to  them 
upon  his  natural  death.  "The  measure  of  damages,  in 
all  cases  where  suit  is  for  injuries  causing  the  death  of 
an  employe,  is  the  pecuniary  value  of  the  life  of  the  em- 
ploye to  his  next  of  kin,  resulting  either  from  a  relation 
of  dependency,  or  from  expectation  of  benefit  from  the 
distribution  of  such  estate  as  it  may  be  inferred  from 
the  evidence  he  would  have  earned  and  saved  but  for  his 
untimely  death." ^^ 

The  evidence  discloses  a  relation  of  dependency  when 
the  existence  of  persons  dependent  upon  him  and  the 
amount  contributed  to  their  support  is  shown  ;^^  but 
"the  mere  fact  of  relationship,  although  it  is  one  which 
apparently  indicates  dependency,  without  proof  of  ex- 
penditure in  that  direction  affecting  the  net  income, 

&  W.  Ry.  Co.  V,  Bradford,  86  Ala.  574;  Louisville  &  N.  R.  Co.  v.  Orr, 
91  Ala.  548.  Life  expectancy  is  a  fact  for  jury.  Decatur  C.  W.  & 
M.  Co.  V.  Mehaffey  (Ala.)  29  South.  646. 

31  Columbus  &  W.  Ry.  Co.  v.  Bridges,  80  Ala.  448;  Columbus  & 
W.  Ry.  Co.  V.  Bradford,  86  Ala.  574;  Louisville  &  N.  R.  Co.  v.  Orr, 
91  Ala.  548;  James  v.  Richmond  &  D.  R.  Co..  92  Ala.  231;  Richmond 
&  D.  R.  Co.  V.  Hammond,  93  Ala.  181;  McAdory  v.  Louisville  <& 
N.  R.  Co.,  94  Ala.  272;  Louisville  &  N.  R.  Co.  v.  Morgan,  114  Ala. 
449;  Louisville  &  N.  R.  Co.  v.  Jones  (Ala.)  30  So.  586. 

«2  Louisville  &  N.  R.  Co.  v.  Trammell,  93  Ala.  350,  354. 

3»  Alabama  M.  R.  Co.  v,  Jones,  121  Ala.  113;  Louisville  &  N.  R. 
Oo.  V.  Brown,  121  Ala.  221. 
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cannot  strengthen  the  right  to  recovery  or  affect  the 
measure  of  damages." ^^  The  rule  of  damages  when  only 
a  relation  of  dependency  appears  "manifestly  is  that 
which  gives  such  sum  as,  being  put  to  interest,  will  each 
year,  by  taking  a  part  of  the  principal  and  adding  it  to 
the  interest,  yield  $150  (this  being  the  amount  which 
the  court  ascertained  was  annually  expended  in  the  sup- 
port of  the  wife),  and  so  that  the  whole  remaining  prin- 
cipal at  the  end  of  the  twenty-seventh  year  (the  prob- 
able duration  of  the  emplo3e's  life),  added  to  the  in- 
terest on  this  balance  for  that  year,  will  equal  $150."^' 
But  when  the  evidence  discloses  a  surplus  income,  the 
rule  has  been  thus  stated:  "As  the  statute  provides 
that  the  danmges  recovered  shall  be  distributed  accord- 
ing to  the  statutes  of  distribution,  they  should  be  calcu- 
lated in  reference  to  the  reasonable  expectation  of  ben- 
efit from  the  continuance  of  the  life.  That  benefit  is 
the  estate  of  the  person  killed,  had  he  survived,  consist- 
ing of  the  accumulations  by  his  labor  or  skill  at  the  ter- 
mination of  expectancy  of  life,  not  including  any  in- 
come derived  from  property  or  investments  or  employ- 
ment of  capital.  In  computing  the  pecuniary  loss,  the 
first  item,  or  unknown  quantity  to  be  ascertained,  is  the 
aggregate  amount  of  the  net  earnings  at  the  end  of  the 
expected  term  of  life,  estimated  on  the  basis  of  his 
health,  ability  to  labor,  habits  of  sobriety,  industry,  and 
economy,  gross  annual  earnings  and  expenditures.  The 
sum  of  such  accumulations,  however,  is  not  the  measure 

«*  Bromley  v.  Birmingham  M.  R.  Co.,  95  Ala.  397,  406. 

JsLouisviUe  &  N.  R.  Co.  v.  Trammell,  93  Ala.  350,  354;  Lonlsvill* 
&  N.  R.  Co.  V.  Mail:e9,  103  Ala.  160;  Alabama  G.  S.  R.  Co.  v.  Hall, 
105  Ala.  599. 
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of  the  pecuniary  value  of  the  life  at  the  time  death  re- 
sulted from  the  injury,  but  merely  constitutes  the  ben- 
efit which  his  distributees  would  have  received  at  the 
expiration  of  the  period  of  probable  duration,  had  he 
remained  living  till  then.  The  object  of  inquiry  is  the 
value,  at  the  time  of  death,  of  the  probable  future  ac- 
cumulations, had  the  person  not  been  killed.  The  rule 
that  the  aggregate  amount  of  the  net  earnings  is  the 
measure  of  recovery  gives,  presently,  to  the  next  of  kin, 
the  entire  benefit  which  they  would  not  have  been  en- 
titled to,  and  would  not  have  received,  until  the  expi- 
ration of  the  expected  term  of  life.  In  this  case,  the 
probable  duration  of  life  being  about  forty  years,  this 
rule  would  enable  the  distributees  to  realize  the  entire 
fruits  of  the  accumulating  capacity  forty  years  before 
they  would  or  could  have  realized  them  had  he  lived, — 
giving  the  accruing  interest  on  the  damages  recovered 
during  the  whole  period  of  the  probable  duration  of  life, 
in  excess  of  the  actual  pecuniary  loss  suffered  by  them. 
Considering  that  the  pecuniary  value  of  the  life  is  to  be 
calculated  in  reference  to  the  reasonable  expectation  of 
advantage  from  its  continuation,  and  that,  had  it  con- 
tinued for  the  period  of  probable  duration,  the  distribu- 
tees would  not  have  received  any  benefit  from  its  con- 
tinuance until  the  termination  of  that  period,  a  rule  fix- 
ing tlie  measure  of  damages  at  such  sum  as,  with  legal 
inlcr<'.st  during  the  period  of  the  expectancy  of  life, 
would  produce  at  its  expiration  a  sum  equal  to  the  net 
earnings  during  the  same  period,  seems  to  be  founded 
CQ  reason  and  principle,  and  just  to  all  parties."" 

"McAdory  v.  Louisville  &  N.  R.  Co.,  94  Ala.  272,  275;  Louisvillo 
&  N.  R.  Co.  V.  Morgan,  114  Ala.  449.    The  probability  that  a  minor 
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The  damages,  when  recovered,  are  not  subject  to  the 
debts  or  liabilities  of  the  injured  employe,  or,  in  case  of 
Ms  death,  of  his  estate.^ ^ 

The  persons  to  whom  the  damages  for  the  death  are 
to  be  distributed  are  such  as  would  take  under  the  stat- 
ute of  distributions  in  force  at  the  time  when  the  claim 
for  damages  accrued.^^ 

§  18.    Massachusetts. 

The  Massachusetts  act  permits  the  injured  employe  to  sue, 
and  limits  his  damages  to  $4,000. 

If  the  employe  is  instantly  killed,  or  dies  without  conscious 
suffering,  the  widow  or  the  dependent  next  of  kin  may  sue 
and  recover  not  less  than  $500  nor  more  than  $5,000  damages, 
to  be  assesced  with  reference  to  the  degree  of  culpability. 

If  the  employe  is  not  instantly  killed,  or  his  death  is  pre- 
ceded by  a  period  of  conscious  suffering,  his  personal  repre- 
sentative may  sue  and  recover  in  damages  for  both  the  suf- 
fering and  the  death  a  sum  not  exceeding  $5,000,  to  be  ap- 
portioned between  the  personal  representative  and  the  widow 
or  dependent  next  of  kia. 

Death  by  wrongful  act. 

The  common-law  rule  that  an  action  for  personal  in- 
juries dies  with  the  person  was  early  changed  by  a  stat- 
ute which  provided  that,  if  an  action  had  vested  in  the 
deceased,  it  should  survive  to  his  personal  representa- 

will  marry  and  have  a  family  who  might  survive  to  inherit  his 
estate  Is  too  remote  and  conjectural  to  consider.  Tennessee  C,  I. 
&  R.  Co.  V.  Herndon,  100  Ala.  451;  Nave  v.  Alabama  G.  S.  R.  Co., 
96  Ala.  264.  See,  also,  Tutwiler  Coal,  etc.,  Co.  v.  Enslen  (Ala.)  30 
So.  600. 

37  Griswold  v.  Griswold,  111  Ala.  572. 

38  Griswold  v.  Griswold,  111  Ala.  572. 
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^yg  39  rpo  permit  an  action  by  the  personal  representa- 
tive under  this  statute,  it  must  appear  that  the  deceased 
was  not  instantly  killed,  but  lived  long  enough  to  en- 
able a  right  of  action  to  vest  in  him  which  he  could 
transmit  to  his  representatives.^*'  The  question  was 
whether  the  deceased  lived  after  the  injury,  and  whether 
he  suffered  consciously  or  not  was  immaterial.  The 
damages  recovered  were  not  for  the  death,  but  for  the 
suffering  preceding  it,  and  consequently,  to  recover  more 
than  nominal  damages,  it  was  incumbent  upon  the  plain- 
tiff to  produce  evidence  of  suff'ering.^^  This  statute  is 
one  of  general  application,  and  permits  merely  a  sur- 
vival of  the  right  of  action. 

Massachusetts  has  only  recently  passed  a  statute  of 
general  application  permitting  the  recovery  of  damages 
for  death  by  wrongful  act.*^  But  by  a  series  of  special 
statutes,  this  remedy  had  been  given  where  death  re- 
sulted from  a  defect  in  a  highway ,^^  or  through  the  neg- 
ligence of  a  common  carrier,*^  where  a  passenger  or 
stranger  was  injured  by  a  street  or  steam  railroad,^^  or 
where  an  employe  of  a  railroad  had  been  killed.^*  These 
statutes  in  general  permit  a  recovery  by  the  personal 

«»Pub.  St.  c.  165.  §  1;  Rev.  Laws  Mass.  c.  171,  §  1. 

"Kearney  v.  Boston  &  W.  R.  Corp.,  9  Gush.  (Mass.)  1C8;  Holleu- 
beck  V.  Berkshire  R,  Co.,  9  Cush,   (Mass.)   478. 

«i  Bancroft  v.  Boston  &  W.  R.  Corp.,  11  Allen  (Mass.)  34;  TuUy 
T.  Fitchburg  R.  Co.,  134  Mass.  499;  Mulchahey  v.  Washburn  Car 
Wheel  Co.,  145  Mass.  281. 

"Acts  1898,  c.  565;  Rev.  Laws  Mass.  c.  171,  §  2. 

<»Pub.  St.  c.  52,  §  17;  Rev.  Laws  Mass.  c.  51,  §  17. 

4*  Pub.  St.  c.  73,  §  6;  Rev.  Laws  Mass.  c.  70,  §  6. 

«pub.  St.  c.  112,  §§  212,  213;  Acts  1886,  c,  140;  Rev.  Laws  Mass. 
c.  Ill,  §§  267.  268. 

"Acts  1883,  c.  243;  Rev.  Laws  Mass.  c.  Ill,  §  267. 
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representative  either  by  indictment  or  by  action,  and  the 
penalty  or  damages  are  received  by  the  personal  repre- 
sentative to  the  use  of  the  widow  and  children  in  equal 
shares,  or,  if  there  is  no  widow,  then  to  the  next  of  kin. 
The  damages  are  not  to  ex-ceed  |5,000,  nor  to  be  less 
than  .*f500,  and  some  of  the  statutes  provide  that  tlicy 
are  to  be  assessed  with  reference  to  the  degree  of  culpa- 
bility. Whether  the  damages  are  recovered  by  action  or 
by  indictment,  they  are  "in  substance  a  penalty  given 
to  the  widow  and  children  and  next  of  kin,  instead  of 
to  the  commonwealth,"  and  are  not  regarded  as  com- 
pensation.*' This  treatment  of  negligence  causing  death 
as  a  crime  has  led  courts  in  other  jurisdictions,  in  sev- 
eral instances,  to  refuse  to  enforce  rights  acquired  un- 
der these  enactments.**  In  a  proceeding  under  these 
statutes,  it  must  appear  that  the  administrator  was  ap- 
pointed in  Massachusetts,*^  and,  unless  there  be  a  widow 
or  next  of  kin,  the  suit  cannot  be  maintained."**  The 
damages,  when  recovered,  are  not  a  part  of  the  estate 
of  the  deceased,  nor  assets  for  the  payment  of  debts.^^ 
These  statutes  contain  no  provision  for  the  recovery 

4T  Doyle  V.  FitcJiburg  R.  Co.,  162  Mass.  66,  71;  Ramsdell  v.  New 
York  &  N.  E.  R.  Co.,  151  Mass.  245;  Sackett  v.  Ruder.  152  Mass. 
397,  404;  Consolidated  H.  M.  L.  M.  Co.  v.  Bradley,  171  Mass.  127,; 
Mulhall  V.  Fallon,  176  Mass.  266,  269. 

48  Supra,  §  7,  note  84. 

49  Com.  V.  Sanlord,  12  Gray  (Mass.)  174;  Com.  v.  East  Boston 
Ferry  Co.,  13  Allen  (Mass.)  589. 

50  Com,  V.  Boston  &  W.  R.  Corp.,  11  Cush.  (Mass.)  512;  Com. 
T.  Eastern  R.  Co.,  5  Gray  (Mass.)  473;  Com.  v.  Boston  &  A.  R.  Co., 
121  Mass.  36;  Hicks  v.  New  York,  N.  H.  &  H.  R.  Co.,  164  Mass. 
424,  429. 

51  Com.  V.  Metropolitan  R.  Co.,  107  Mass.  236;  Higgias  v.  Centra! 
N.  E.  &  W.  R.  Co.,  155  Mass.  176,  181. 
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of  damaj^os  by  the  personal  representative  for  the  suf- 
fering of  the  deceased,  but  only  for  the  death  itself.  It 
is  immaterial,  on  the  question  of  compensation  for  the 
death,  wliother  the  death  was  instantaneous,  or  preceded 
by  sutTeriug.  If  it  was  not  instantaneous,  then  there 
may  be  two  actions  by  the  personal  representative, — one 
to  recover,  on  a  cause  of  action  which  had  vested  in  the 
deceased,  damages  for  his  suffering,  and  the  other  to 
recover  for  the  death,^^ 

The  employers'  liatility  act. 

The  Massachusetts  legislature  has  followed  the  same 
theory  in  framing  the  act  which  it  had  adopted  in  the 
line  of  previous  statutes.  It  regards  the  death  as  a  sub- 
stantive cause  of  action,  and  affixes  a  penalty  rather 
than  damages  to  the  fault.     The  act^^  differs,  however, 

52  Bowes  V.  City  of  Boston,  155  Mass.  344. 

"  The  subject  is  now  governed  by  Rev.  Laws  Mass.  c.  106,  pro- 
Tiding: 

"Sec.  72.  If  the  injury  described  in  the  preceding  section  re- 
sults in  the  death  of  the  employe,  and  such  death  is  not  instantane- 
ous, or  is  preceded  by  conscious  suffering,  and  if  there  is  any  per- 
aon  who  would  have  been  entitled  to  bring  an  action  under  the 
provisions  of  the  following  section,  the  legal  representatives  of  said 
employe  may,  in  the  action  brought  under  the  provisions  of  the 
preceding  section,  recover  damages  for  the  death,  in  addition  to 
those   for   the   injury. 

"Sec.  73.  If,  as  a  result  of  the  negligence  of  an  employer  him- 
self, or  of  a  person  for  whose  negligence  an  employer  is  liable 
under  the  provisions  of  section  seventy-one,  an  employe  is  instantly 
killed,  or  dies  without  conscious  suffering,  his  widow,  or,  if  he 
leaves  no  widow,  his  next  of  kin,  who,  at  the  time  of  his  death, 
were  dependent  upon  his  wages  for  support,  shall  have  a  right  of 
action  for  damages  against  the  employer. 

"Sec.  74,     If,  under  the  provisions  of  either  of  the  two  preceding 
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from  the  preceding  statutes,  in  that  it  is  the  first  to  give 
a  personal  representative  a  right  to  recover  in  one  ac- 
tion damages  for  both  the  suffering  and  the  death;  and 

sections,  damages  are  awarded  for  the  death,  they  shall  be  assessed 
with  reference  to  the  degree  of  culpability  of  the  employer,  or  of 
the  person  for  whose  negligence  the  employer  is  liable.  The  amount 
of  damages  which  may  be  awarded  in  an  action  under  the  pro- 
visions of  section  seventy-one  for  a  personal  injury  to  an  employe, 
in  which  no  damages  for  his  death  are  awarded  under  the  pro- 
visions of  section  seventy-two,  shall  not  exceed  four  thousand  dol- 
lars. The  amount  of  damages  which  may  be  awarded  in  such 
action,  if  damages  for  his  death  are  awarded  under  the  provisions 
of  section  seventy-two,  shall  not  exceed  five  thousand  dollars  for 
both  the  injury  and  the  death,  and  shall  be  apportioned  by  the 
jury  between  the  legal  representatives  of  the  employe  and  the 
persons  who  would  have  been  entitled,  under  the  provisions  of  sec- 
tion seventy-three,  to  bring  an  action  for  his  death  if  it  had  been 
instantaneous  or  without  conscious  suffering.  The  amount  of  dam- 
ages which  may  be  awarded  in  an  action  brought  under  the  pro- 
visions of  section  seventy-three  shall  not  be  less  than  five  hun- 
dred, nor  more  than  five  thousand,  dollars. 

The  original  act  of  1887  (chapter  270,  §§  1-3)  was  amended  by  the 
following  statutes  in  regard  to  damages: 

St.  1892,  c.  260,  §  1:  "The  employe,  or,  in  case  the  injury  results 
in  death,  the  legal  representatives  of  such  employe,  shall  have  the 
same  right  of  compensation  and  remedies  against  the  employer 
as  if  the  employe  had  not  been  an  employe  of,  nor  in  the  service 
of,  the  employer  nor  engaged  in  its  work.  And  in  case  such  death 
is  not  instantaneous,  or  is  preceded  by  conscious  suffering,  said 
legal  representatives  may,  in  the  action  brought  under  this  sec- 
tion, except  as  hereinafter  provided,  also  recover  damages  for  such 
death.  The  total  damages  awarded  hereunder,  both  for  said  death 
and  said  injury,  shall  not  exceed  five  thousand  dollars,  and  shall  be 
apportioned  by  the  jury  between  the  legal  representatives  and  the 
persons,  if  any,  entitled,  under  the  succeeding  section  of  this  act, 
to  bring  an  action  for  instantaneous  death.  If  there  are  no  such 
persons,  then  no  damages  for  such  death  shall  be  recovered,  and 
the  damages,  so  far  as  the  same  are  awarded  for  said  death,  shall 
be  assessed  with  reference  to  the  degree  of  culpability  of  the  em- 
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although  it  treats  these  as  distinct  items  of  damage,  it 
does  not  cast  upon  him  the  burden  of  bringing  separate 
actions  for  the  recovery  of  them.  Thus  it  requires  the 
jury  to  apportion  the  damages  for  the  suffering  and 
for  the  death  between  the  personal  representative  and 
the  widow  or  dependent  next  of  kin  f^  and  if  there  are 
no  widow  or  dependent  next  of  kin,  damages  for  the 
death  cannot  be  recovered  by  him.  The  act  has  also  in- 
troduced the  distinction  of  death  without  conscious  suf- 
fering, and  that  the  next  of  kin,  in  order  to  recover, 
must  have  been  dependent  upon  the  deceased  for  sup- 
port • 

ployer  herein,  or  the  person  for  whose  negligence  he  is  made  liable." 
St.  1887,  c.  270,  §  2:  "Where  an  employe  is  instantly  killed,  or 
dies  without  conscious  suffering,  as  the  result  of  the  negligence  of 
an  employer,  or  of  the  negligence  of  any  person  for  whose  negli- 
gence the  employer  is  liable  under  the  provisions  of  this  act,  the 
widow  of  the  deceased,  or,  in  case  there  is  no  widow,  the  next  of 
kin,  provided  that  such  next  of  kin  were,  at  the  time  of  the  death 
of  such  employe,  dependent  upon  the  wages  of  such  employe  for 
support,  may  maintain  an  action  for  damages  therefor,  and  may 
recover  in  the  same  manner,  to  the  same  extent,  as  if  the  death  of 
the  deceased  had  not  been  instantaneous,  or  as  if  the  deceased  had 
consciously  suffei-ed." 

St.  1892,  c.  260,  §  2:  "Except  in  actions  brought  by  the  per- 
sonal representatives  under  section  one  of  this  act  to  recover  dam- 
ages for  both  the  injury  and  death  of  an  employe,  the  amount  of 
compensation  receivable  under  this  act  in  cases  of  personal  injury 
shall  not  exceed  the  sum  of  four  thousand  dollars.  In  case  of 
death  which  follows  instantaneously  or  without  conscious  suffer- 
ing, compensation  in  lieu  thereof  may  be  recovered  in  not  less 
than  five  hundred,  and  not  more  than  five  thousand,  dollars,  to 
be  assessed  with  reference  to  the  degree  of  culpability  of  the  em- 
ployer herein,  or  the  person  for  whose  negligence  he  is  made  liable." 
04  Ramsdell  v.  New  York  &  N.  E.  R.  Co.,  151  Mass.  245;  Gustafsen 
r.  Washburn  &  M.  Mfg.  Co.,  153  Mass.  468;  Clark  v.  New  York. 
P.  &  B.  R.  Co.,  160  Mass.  39. 
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The  effect  of  the  second  section  of  the  act  has  been  to 
give  a  new  cause  of  action  against  an  employer  whose 
personal  negligence  causes  the  death  of  an  employe.  It 
gives  "a  right  of  recovery  whenever  a  person  is  instantly 
killed,  or  dies  without  conscious  suffering,  as  the  result 
of  any  negligence  of  the  employer  himself,  but  does  not 
give  the  right  when  the  death  occurs  from  the  negli- 
gence of  an  employe,  unless  the  negligence  is  of  a  kind 
that  would  subject  the  employer  to  a  liability  under  the 
first  section  of  the  statute  if  the  deceased  person  had 
been  injured  and  survived." ^^  Under  this  section,  the 
widow,  or,  if  nq,  widow,  then  such  of  the  dependent  next 
of  kin  as  Avere  at  the  time  of  the  injury  dependent  upon 
the  deceased  for  support,  is  the  proper  party  to  bring 
the  action. 

There  are  only  two  sections  "whicli  give  anybody  a 
right  to  sue,"^*^  and  the  proper  persons  to  sue,  and  the 
limit  of  damages  which  may  be  recovered,  may  be  stated 
as  follows: 

(1)  The  injured  employe  may  himself  sue  and  re- 
cover a  sum  not  exceeding  $4,000.  His  right  of  action 
survives  to  his  personal  representatives.^^ 

(2)  If  the  employe  is  not  instantly  killed,  or  liis  death 
is  preceded  by  a  period  of  conscious  suffering,  his  per- 
sonal representative  must  bring  the  action,  and  may  re- 

55  Welch  V.  Grace.  167  Mass.  590,  592;  Ramsdell  v.  New  York 
&  N.  E.  R.  Co.,  151  Mass.  245,  249;  Vetaloro  v.  Perkins,  101  Fed. 
393. 

66  Ramsdell  v.  New  York  &  N.  E.  R.  Co.,  151  Mass.  245,  240. 

57  In  this  action,  the  act  has  made  no  change  in  the  common  law 
or  the  practice  relative  to  the  plaintiff,  or  the  rule  of  damages, 
beyond  establishing  a  limit. 
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cover  both  for  the  suffering  and  for  tlie  death  a  snin 
not  exceeding  |5,000.  These  are  distinct  items  of  dam- 
ago,  although  recovered  in  one  action,  and  the  jury  is 
to  apportion  the  amount  of  the  verdict  between  the  per- 
sonal representative  and  the  widow,  or,  if  no  widow,  the 
dependent  next  of  kin.  The  damages  recovered  for  the 
death  belong  to  the  widow  or  to  the  dependent  next  of 
kin,  and  nre  to  be  assessed  with  reference  to  the  degree 
of  culpal)ilitj,  and  none  may  be  recovered  unless  there 
is  a  widow  or  dependent  next  of  kin.^^  Damages  recov- 
ered for  the  suffering  go  to  the  personal  representative, 
and,  if  none  nmy  he  nn'overcM  for  the  death,  they  cannot 
exceed  |4,000.'^^ 

(3)  When  the  employe  is  instantly  killed,  or  dies 
without  conscious  suffering,  the  widow,  or,  if  no  widow, 
then  such  of  the  next  of  kin  **"  as  at  the  time  of  the  in- 
jury were  dependent  upon  the  wages  of  tlie  deceased  for 
support,  are  the  proper  parties  plaintiff,  and  may  re- 
cover damages  not  more  than  ."^."S.OOO,  nor  less  than  $500, 
to  be  assessed  with  reference  to  the  degree  of  culpa- 
bility. 

(4)  When  the  employe  is  instantly  killed,  or  dies 
without  conscious  suffering,  through  the  personal  neg- 

88  Before  the  aniPiidmeut  of  IS'Jli  (chapter  260),  damages  for  death 
could  not  be  recovered  by  the  personal  representative.  Ramsdell 
V.  New  York  &  N.  B.  R.  Co.,  151  Mass.  245.  It  should  appear  that 
such  persons  as  widow  or  dependent  next  of  kin  exist.  See  note 
49,  §  18. 

»» There  was  doubt  whether  the  limit  in  such  case,  under  the 
earlier  statutes,  was  not  $5,000,  but  by  Rev.  Laws  Mass.  c.  106,  §  7t, 
the  limit  is  made  $4,000. 

•oNot  all  the  next  of  kin.  but  only  such  as  are  dependent,  are 
proper  parties.     Daly  v.  New  Jersey  S.  &  I.  Co.,  155  Mass.  1. 
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ligence  of  the  employer,  the  widow  or  dependent  next 
of  kin  may  sue  and  recover  a  sum  to  be  assessed  wiUi 
reference  to  the  degree  of  culpability,  and  not  more  thaa 
§5,000,  nor  less  than  ^500.  This  action  will  not  lie  if 
the  negligence  of  any  servant,  save  such  a  one  as  ie 
named  in  one  of  the  clauses  of  the  act,  caused  the  in- 
jury." 

Such  damages  as  are  recovered  for  the  death  are  not 
assets  for  the  payment  of  debts,  whether  recovered  by 
the  personal  representative  or  by  the  dependent  next 
of  kin.«2 

Conscious  suffering. 

Whether  the  person  to  sue  is  the  personal  repre- 
sentative or  the  widow  depends  upon  whether  or  not 
the  deceased  consciously  suffered.  If  he  was  not  in- 
stantly killed,  or  died  after  conscious  suffering,  the  per- 
sonal representative  must  bring  the  action;  but  the 
widow  or  dependent  next  of  kin  is  the  proper  plaintiff 
when  the  employe  was  instantly  killed,  or  died  without 
conscious  suffering.  "Whether  a  person  injured  en- 
dured suffering  has  sometimes  depended  upon  the  ques- 
tion whether  his  death  was  instantaneous,  but  the  two 
inquiries  are  distinct;"  and  so,  where  the  question  was 
whether  a  cause  of  action  accrued  to  the  intestate  in 
his  lifetime,  the  court  properly  ruled  that,  where  he  wag 
found  ten  minutes  after  the  accident,  breathing,  but 
unconscious,  the  action  could  be  maintained,  but  as  there 

61  Supra,  note  55. 

62  Com.  V.  Metropolitan  R.  Co.,  107  Mass.  236;  Higgins  v.  Centred 
N.  E.  &  W.  R.  Co.,  155  Mass.  176,  l&l. 
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was  no  evidence  to  warrant  a  finding  that  he  endured 
any  conscious  pain  or  suffering,  only  nominal  damages 
could  be  awarded.®* 

The  question  of  conscious  suffering  is  ordinarily  for 
the  jury.  Evidence  that  the  deceased  uttered  a  few  scat- 
tered words,®*  or  took  a  few  steps,®'  do  not  necessarily 
imply  voluntary  action  or  consciousness  on  his  part. 
And  so  where  one,  after  a  violent  explosion,  was  found 
alive  and  groaning,  and  a  physician  testified  that  the 
force  of  the  explosion  made  him  unconscious,  there  was 
evidence  for  the  jury  that  he  died  without  conscious  suf- 
fering.®® Where  a  person  said  several  sentences,  it  is 
a  question  for  the  jury  whether  the  death  was  preceded 
by  conscious  suffering.®''^  "We  do  not  see  how,  without 
resorting  to  what  would  seem  to  partake  of  metaphys- 
ical nicety,  the  second  in  which  the  deceased  was  killed 
can  be  separated  from  the  second  in  which  he  fell  and 
the  seconds  which  intervened  between  that  and  the 
death,  so  as  to  say  his  death  was  without  conscious  suf- 
fering." Thus,  where  a  brakeman  was  thrown  from  a 
slowly-moving  train,  and  dragged  two  hundred  feet,  dur- 

«8  Mulchahey  v.  Washburn  Car  Wheel  Co.,  145  Mass.  281. 

«*  Willey  V.  Boston  Electric  Light  Co.,  168  Mass.  40. 

65  Mears  v.  Boston  &  M.  R.  R.,  163  Mass.  150. 

e«  Green  v.  Smith,  169  Mass.  485;   Maher  v.  Boston  &  A.  R.  Co., 
158  Mass.  36. 

87  Knight  V.  Overman  Wheel  Co.,  174  Mass.  455.  Evidence  of 
conscious  suffering  when  one  is  suffocated,  Nourse  v.  Packard,  138 
Mass.  307;  Pierce  v.  Cunard  S.  S.  Co.,  153  Mass.  87;  Finnegan  v. 
Fall  River  Gas  Works  Co.,  159  Mass.  311.  For  evidence  in  other 
cases,  see  Kearney  v.  Boston  &  W.  R.  Corp.,  9  Cush.  (Mass.)  108; 
Bancroft  v.  Boston  &  W.  R.  Corp.,  11  Allen  (Mass.)  34;  Corcoran 
V.  Boston  &  A.  R.  Co.,  133  Mass.  507;  Tully  v.  Fitchburg  R.  Co. 
134  Mass.  499;  Riley  v.  Connecticut  River  R.  Co.,  135  Mass.  292. 
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ing  which  time  he  received  but  slight  injuries,  and  then 
he  was  killed  by  being  drawn  under  the  cars,  it  was  held 
that  his  death  was  preceded  by  a  period  of  conscious  suf- 
fering, and  consequently  his  next  of  kin  could  not  main- 
tain an  action  under  the  act.^^  In  this  case,  the  ques- 
tion was  as  to  the  proper  party  to  bring  the  action,  and 
not  upon  the  question  of  damages  for  the  conscious  suf- 
fering. In  a  suit  to  recover  such  damages  where  the  in- 
testate fell  from  a  staging  to  the  ground,  and  became 
unconscious,  the  court  said :  "It  may  be  true,  as  an  ab- 
stract proposition  of  law,  that  if  a  man  is  precipitated 
from  a  height  by  the  negligence  of  another,  and  is  in- 
jured, he  may  recover,  as  one  element  of  his  damages, 
for  any  mental  suffering  he  may  prove  he  endured  dur- 
ing his  fall.  ♦  ♦  *  The  plaintiff  was  entitled  to  re- 
cover only  such  damages  as  she  proved  were  sustained 
by  her  intestate.  The  burden  of  proof  was  upon  her  to 
show  that  the  intestate  endured  mental  suffering  during 
the  fall,  before  the  jury  could  allow  any  damages  on 
that  account.  But  the  evidence  in  the  case  showed  that 
the  intestate  became  unconscious  upon  striking  the 
ground.  The  fall  occupied  but  an  instant  of  time.  He 
could  not  furnish  and  did  not  furnish  any  proof  as  to 
his  mental  condition  during  the  fall.  Whether  he  suf- 
fered any  mental  terror  or  distress  is  purely  a  matter 
of  conjecture.  The  plaintiff,  therefore,  could  recover 
nothing  on  this  account.  But  the  instruction  given  nat- 
urally led  the  jury  to  suppose  that  they  might  give  the 
plaintiff  substantial  damages  for  the  mental  suffering  of 
the  intestate  during  the  fall."^®    The  plaintiff  is  bound 

08  Martin  v.  Boston  &  M.  R.  R.,  175  Mass.  502,  504, 

«9  Kennedy  v.  Standard  Sugar  Refinery,  125  Mass.  90,  92. 
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to  introduce  evidence  on  the  question  of  conscious  suf- 
fering, and  it  must  not  be  left  to  conjecture^** 

Dependency. 

When  the  death  is  instantaneous,  or  without  conscious 
suffering,  the  next  of  kin  may  sue,  provided  that  there 
is  no  widow,  and  provided  that  they  were  at  the  time 
of  the  injury  dependent  upon  the  wages  of  the  deceased 
for  support.  The  plaintiff  must  show  that  he  was  actu- 
ally dependent.  "Trivial  or  causal,  or  perhaps  wholly 
charitable,  assistance,  would  not  create  a  relation  of  de- 
pendency. ♦  *  ♦  Something  more  is  undoubtedly 
required.  The  beneficiary  must  be  dependent  upon  the 
member  in  a  material  degree  for  support  or  maintenance 
or  assistance,  and  the  obligation  on  the  part  of  the  mem- 
ber to  furnish  it  must,  it  would  seem,  rest  upon  some 
moral  or  legal  or  equitable  grounds,  and  not  upon  the 
purely  voluntary  or  charitable  impulses  or  disposition 
of  the  member."^^  There  need  be  no  obligation  on 
the  part  of  the  deceased  to  support  the  next  of  kin, 
if  in  fact  he  does  actually  contribute  to  their  sup- 
port, so  that  it  may  be  said  they  are  dependent 
upon  him.  The  test  is  actual  dependence,  not  "legal 
dependence,"  and  this  is  a  question  for  the  jury,  and 
not  the  court.^2  Partial  dependence  is  enough.  Thus, 
when  the  plaintiff  is  able  to  earn  something,  but  not 
enough  for  her  support,  and  relies  upon  the  assistance 

TO  Hodnett  v.  Boston  &  A.  R.  Co.,  156  Mass.  86. 

71  McCarthy  v.  Supreme  Lodge,  N.  E.  O.  P.,  153  Mass.  314,  318; 
Supreme  Council,  A.  L.  H.,  v.  Perry,  140  Mass.  580. 

72  Daly  V.  New  Jersey  S.  &  I.  Co.,  155  Mass.  L 
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of  the  deceased,  she  is  dependent,  within  the  actJ*  Thus, 
a  mother  or  sister  who  receives  all  the  money  earned 
by  members  of  the  family,  and  uses  it  to  pay  the  ex- 
penses of  the  family,  may  be  held  dependent  upon  one 
of  the  members  who  is  killed,  although  it  does  not  ap- 
pear to  what  extent  she  was  dependent  on  himJ^  But 
evidence  that  deceased  used  to  see  the  plaintiff,  and 
sometimes  gave  her  money,  that  he  sent  her  money  every 
other  week  or  so  to  pay  the  rent,  and  that  she  had  no 
means  of  support  but  her  earnings,  and  since  his  death 
had  had  to  support  herself,  is  insufficient,  since  there 
was  nothing  to  show  what  her  earnings  or  her  expenses 
of  living  were,  or  that  she  was  in  fact  dependent  upon 
his  wages  for  support/^ 

Only  such  of  the  next  of  kin  as  are  dependent  may 
sue,  and  the  others  are  not  parties.^® 

Damages. 

Subject  to  the  limitation  upon  the  amount,  damages 
are  to  be  measured  in  accordance  with  the  common-law 
rules.  But  when  they  are  given  for  the  death,  since 
they  are  a  penalty  rather  than  compensation,  the  meas- 
ure is  the  degree  of  culpability  of  the  defendant.  The 
statute  also  provides  that,  if  the  employer  has  contrib- 
uted to  any  relief  fund,  he  may  prove  in  mitigation  of 

73  Daly  V.  New  Jersey  S.  &  L  Co.,  155  Mass.  1;  Mulhall  v.  Fallon, 
176  Mass.  266. 

74  Houlihan  v.  Connecticut  River  R.  Co.,  164  Mass.  555;  Welch  v. 
New  York,  N.  H.  &  H.  R.  Co.,  176  Mass.  393.  See  Main  Colliery 
Co.  V.  Davies  [1900]  App.  Cas.  358. 

75  Hodnett  v.  Boston  &  A.  R.  Co.,  156  Mass.  86. 

76  Daly  V,  New  Jersey  S.  &  L  Co.,  155  Mass.  1. 
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damages  such  proportion  of  the  benefit  received  by  the 
plaintiff  from  the  fund  on  account  of  the  contribution 
of  the  employer  as  the  contribution  of  the  employer  bears 
to  the  whole  contribution  to  the  fundJ^ 

§  19.    Indiana. 

The  Indiana  act  provides  that  the  damages  shall  he  com- 
mensurate with  the  injury;  and,  if  death  results,  the  action 
survives,  and  is  governed  by  the  laws  in  force  as  to  such  ac- 
tions. If  the  employe  killed  is  a  minor,  his  parent  is  the 
proper  plaintiff,  but  if  there  is  no  parent,  or  if  the  child  has 
been  emancipated,  his  personal  representative  may  sue. 

If  the  employe  killed  is  not  a  minor,  his  personal  repre- 
sentative sues  for  the  exclusive  benefit  of  the  widow  or  chil- 
dren or  the  next  of  kin. 

The  employers'  liability  act  of  Indiana  provides  that 
"the  damages  recoverable  under  this  act  shall  be  com- 
mensurate with  the  injury  sustained,  unless  death  re- 
sults from  such  injury,  when  in  such  case  the  action 
shall  survive  and  be  governed  in  all  respects  by  the  law 
now  in  force  as  to  such  actions :  provided,  that  where  any 
such  person  recovers  a  judgment  against  a  railroad  or 
other  corporation,  and  such  corporation  takes  an  appeal, 
and  pending  such  appeal  the  injured  person  dies,  and 
the  judgment  rendered  in  the  court  below  be  thereafter 
reversed,  the  right  of  action  of  such  person  shall  sur- 
vive to  his  legal  representatives.""^* 

This  act  is  limited  in  its  application  to  corporations 
exclusive  of  municipal  corporations.    When  an  employe 

TTActs  1887,  c.  270,  §  6;  Rev.  Laws  Mass.  c.  106,  §  78.  As  to  re- 
fusal to  submit  to  examination  by  a  certain  doctor,  see  Stack  v.  New 
Yorlt,  N.  H.  &  H.  R.  Co.,  177  Mass.  155. 

T8  Burns'  Rev.  St.  Ind.  1901,  §  7085. 
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has  a  cause  of  action  under  it,  his  personal  representa- 
tive may  prosecute  it.  The  right  exists  only  by  statute, 
"not  for  the  benefit  of  intestate's  estate,  but  as  a  source 
of  compensation  to  those  who  by  the  death  become  the 
parties  injured  by  the  wrongful  act  of  the  defendant. "'^^ 

The  common-law  rule  that  damages  for  the  death  of 
a  person  were  not  recoverable  had  previously  been 
changed  by  statute  in  Indiana,  and  to  these  general  laws 
and  the  decisions  under  them  the  employers'  act  refers. 

For  the  death  or  injury  of  a  child,  the  father,  or,  under 
certain  circumstances,  the  mother,  is  given  a  right  of 
action,  and  for  the  death  or  injury  of  a  ward  his  guard- 
ian is  the  proper  person  to  sue.  In  the  latter  case  the 
damages  inure  to  the  benefit  of  the  ward's  estate.**^ 

By  another  statute  it  is  provided  that,  where  the 
death  of  a  person  is  caused  by  the  wrongful  act  of  an- 
other, his  personal  representatives  may  sue.  The  action 
must  be  brought  within  two  years,  and  the  damages  re- 
covered inure  to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  to  the  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property  of  the  de- 
ceased.^ ^ 

T9  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Moore,  152  Ind.  345; 
Louisville,  E.  &  St.  L.  R.  Co.  v.  Clarke,  152  U.  S.  230. 

80  "A  father  (or,  in  case  of  his  death  or  desertion  of  his  family, 
or  imprisonment,  the  mother)  may  maintain  an  action  for  the  in- 
jury or  death  of  a  child,  and  a  guardian  for  the  injury  or  death 
of  his  ward;  but  when  the  action  is  brought  by  the  guardian  for 
an  injury  to  his  ward,  the  damages  shall  inure  to  the  benefit  of 
his  ward."     Burns'  Rev.  St.  Ind.  1901,  §  267. 

81  "When  the  death  of  one  is  caused  by  the  wrongful  act  or 
omission  of  another,  the  personal  representatives  of  the  former 
may  maintain  an  action  therefor  against  the  latter,  if  the  former 
might  have  maintained  an  action,  had  he    •    •    •    lived,  against 
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These  two  statutes  are  distinct  enactments.  "Section 
284  (Revision  of  1894,  §  285)  *  *  *  is  entirely  dis- 
connected from  section  266  (Revision  of  1894,  §  267), 
and  exerts  no  sort  of  influence  upon  the  construction  of 
or  right  conferred  under  the  latter  section."*^  Several 
earlier  cases,  overruled  by  the  decisions  just  noted,  had 
considered  that  the  parent  sued  in  a  representative  ca- 
pacity, and  that  the  amount  of  recovery  and  the  distri- 
bution of  damages  were  governed  by  section  284, — the 
general  statute  as  to  death.®^  It  is  now  settled,  however, 
that,  where  the  relation  of  parent  and  child  exists,  the 
father  or  mother,  or  the  guardian  if  there  be  one,  must 
sue,  and  both  common-law  damages  for  loss  of  service 
and  damages  under  the  statute  for  the  death  are  recov- 
ered in  the  parent's  own  right.^*  "Child"  in  the  statute 
is  not  synonymous  with   "minor,"   and   although   the 

the  latter  for  an  injury  for  the  same  act  or  omission.  The  action 
shall  be  commenced  within  two  years.  The  damages  cannot  exceed 
ten  thousand  dollars,  and  must  inure  to  the  exclusive  benefit  of  the 
widow  or  widower,  as  the  case  may  be,  and  children,  if  any,  or 
next  of  kin,  to  be  distributed  in  the  same  manner  as  personal  prop- 
erty of  the  deceased."     Burns'  Rev.  St.  Ind.  1901,  §  285. 

82  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Goodykoontz,  119  Ind.  Ill; 
Mayhew  v.  Burns,  103  Ind.  328;  Ft.  Wayne,  C.  &  L,  Ry.  Co.  v. 
Beyerle,  110  Ind.  100.  As  to  the  person  to  sue  under  the  coal 
mines  act,  see  Boyd  v.  Brazil  Block  Coal  Co.,  25  Ind.  App.  157; 
Elliott  V.  Brazil  Block  Coal  Co.,  25  Ind.  App.  592;  Maule  Coal  Co. 
V.  Partenheimer,  155  Ind.  100. 

83  Pittsburgh.  Ft.  W.  &  C.  Ry.  Co.  v.  VInlng's  Adm'r,  27  Ind.  513; 
Cincinnati,  H.  &  D.  R.  Co.  v.  Chester,  57  Ind.  297;  Gann  v.  Worman. 
69  Ind.  458. 

84  Mayhew  v.  Burns,  103  Ind.  328. 

Mother  suing  must  allege  facts  showing  that  father  could  not  sue. 
Louisville,  E.  &  St.  L.  C.  R.  Co.  v.  Lohges,  6  Ind.  App.  288. 
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child  is  over  age,  yet  the  parent  is  the  proper  party 
plaintiff.^^  "Child"  also  means  legitimate  and  legally 
adopted  children. ^^  If  there  is  no  parent  or  guardian, 
or  if,  although  the  parents  are  living,  the  relation  of 
parent  and  child  has  ceased,  and  the  child  has  been 
emancipated,  the  personal  representative  may  sue.^''^ 

When  the  action  is  brought  by  the  personal  represen- 
tative, it  must  be  alleged  and  proved  that  there  are  in 
existence  widow  and  children  or  next  of  kin,^^  and  that 
they  have  suffered  actual  loss;  but,  if  the  beneficiaries 
are  the  widow  or  children,  actual  loss  need  not  be  al- 
leged, since  it  will  be  presumed  that  they  have  sustained 
it.»^ 

Damages. 

The  limit  of  damages  in  an  action  by  a  personal  rep- 

85  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Wright,  134  Ind.  509. 

86  Thornburg  v.  American  Strawboard  Co.,  141  Ind.  443;  McDon- 
ald V.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.,  144  Ind.  459;  Citizens' 
Street  R.  Co.  v.  Willoeby,  15  Ind.  App.  312;  Citizens'  Street  Ry.  Co. 
V.  Cooper,  22  Ind.  App.  459. 

87  Mayhew  v.  Burns,  103  Ind.  328 ;  Berry  v.  Louisville,  E.  &  St. 
L.  R.  Co.,  128  Ind.  484;  Elwod  E.  S.  Ry.  Co.  v.  Ross  (Ind.  App.)  58 
N.  E.  535. 

88  State  V.  Walford,  11  Ind.  App.  392 ;  Wabash  R.  Co.  v.  Cregan, 
23  Ind.  App.  1;  Mayhew  v.  Burns,  103  Ind.  328.  If  complaint  is 
otherwise  good,  it  is  immaterial  that  some  are  described  as  next  of 
kin  who  are  not  such.  Clore  v.  Mclntire,  120  Ind.  262.  The  com- 
plaint must  also  show  that  intestate  was  in  the  exercise  of  due 
care.  Evansville  &  C.  R.  Co.  v.  Lowdermilk,  15  Ind.  120;  Cincinnati 
&  M.  R.  Co.  V.  Eaton,  53  Ind.  307.  And  that  it  was  not  caused  by 
fellow  servant's  fault.  Madison  &  I.  R.  Co.  v.  Bacon,  6  Ind.  205; 
Sullivan  v.  Toledo,  W.  &  W.  Ry.  Co.,  58  Ind.  26. 

89  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Buck,  116  Ind.  566;  Korrady 
v.  Lake  Shore  &  M.  S.  Ry.  Co.,  131  Ind.  261;  Chicago  &  E.  R.  Co. 
V.  Thomas  (Ind.)  55  N.  E.  861. 

(120) 


Oh.  2]  PARTIES  AND  DAMAGES.  g  19 

resentative  for  the  benefit  of  the  widow  and  children 
or  the  next  of  kin  is  |10,000,  and  these  are  to  be  dis- 
tributed as  personal  property  of  the  deceased. 

If  the  beneficiaries  are  the  widow  or  children,  substan- 
tial damages  may  be  given,  although  no  evidence  of 
actual  loss  is  offered.  Ag  the  deceased  was  under  a  legal 
obligation  to  support  them,  it  will  be  presumed  that  loss 
was  sustained,  and  the  jury,  in  their  discretion,  may 
give  damages  for  this  loss  of  support  and  maintenance 
in  addition  to  any  loss  there  may  be  through  anticipated 
benefit  from  his  accumulation  of  property.^" 

If,  however,  the  beneficiaries  are  the  next  of  kin,  "the 
question  is  solely  one  of  pecuniary  loss.  Damages  for 
the  bereavement,  for  pain,  or  by  way  of  solatium  are  not 
recoverable.  It  being  true  that  the  damages  in  cases 
like  this  are  limited  to  the  pecuniary  loss  sustained  by 
the  next  of  kin  of  the  deceased,  and  there  being  no  legal 
obligation  resting  upon  the  deceased  to  contribute  to 
such  next  of  kin,  damages  will  not  be  presumed,  but 
must  be  affirmatively  proved."^^  This  rule  of  damages 
applies  to  a  parent  suing  for  the  death  of  an  adult  child, 
or  to  a  guardian  suing  for  the  death  of  his  ward.®^ 

The  measure  of  damages  for  the  death  of  a  minor 

»o  Lake  Erie  &  W.  R.  Co.  v.  Mugg,  132  Ind.  168 ;  Diebold  v.  Sharp, 
19  Ind.  App.  474;  cases  supra,  note  88.  Elements  of  damages.  City 
of  Delphi  V.  Lowery,  74  Ind.  520;  Ohio  &  M.  Ry.  Co.  v.  Dickerson, 
59  Ind.  317;  Mayhew  v.  Burns,  103  Ind.  328;  Indianapolis,  P.  &  C. 
Ry.  Co.  V.  Pitzer,  109  Ind.  179;  Ohio  &  M.  Ry.  Co.  v.  Voight,  122 
Ind.  288;  Wright  v.  City  of  Crawfordsville,  142  Ind.  636;  Hunt  v, 
Conner  (Ind.  App.)  59  N.  E.  50.  Need  not  aver  damages  sustained, 
Chicago  &  E.  R.  Co.  v.  Thomas,  155  Ind.  634. 

81  Commercial  Club  v.  Hilliker,  20  Ind.  App.  239,  243;  Chicago  & 
E.  R.  Co.  V.  Branyan,  10  Ind.  App.  570;  Diebold  v.  Sharp,  19  Ind. 
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child  "is  the  value  of  the  child's  services  from  the  time 
of  injury  until  he  would  have  attained  his  majority, 
taken  in  connection  with  his  prospects  in  life,  less  his 
support  and  maintenance.  To  this  may  be  added,  in 
proper  cases,  the  expenses  of  care  and  attention  to  the 
child,  made  necessary  by  the  injury,  funeral  expenses, 
and  medical  services. "^^ 

By  making  damages  in  cases  of  injury  not  followed 
by  death  commensurate  with  the  injury,  the  act  forbids 
exemplary  damages,  and  they  are  not  permitted  in  cases 
of  death  where  the  rule  of  damages  is  compensation  for 
pecuniary  loss. 

§  20.     Colorado. 

Under  the  Colorado  act,  when  death  results  from  the  in- 
jury, the  persons  to  sue  are  those  designated  by  the  general 
laws.  These  persons  are  the  husband  or  wife  of  the  deceased, 
or,  if  there  is  neither  husband  nor  wife,  then  the  heirs  of  the 
deceased,  and,  if  the  deceased  be  a  minor  or  unmarried,  then 
the  father  or  mother. 

The  damages  for  personal  injury  resulting  from  the  negli- 
gence of  a  co-employe,  or  for  the  death,  are  limited  to  $5,000. 

The  act  provides  that  "the  employe,  or,  in  case  the 
injury  results  in  death,  the  parties  entitled  by  law  to 
sue  and  recover  for  such  damages,  shall  have  the  same 

App.  474;  Mayhew  v.  Burns,  103  Ind.  328;  Wabash  R.  Co.  v.  Cregan, 
23  Ind.  App.  1. 

82  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Goodykoontz,  119  Ind.  Ill; 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Wright,  134  Ind.  509. 

93  Pennsylvania  Co.  v.  Lilly,  73  Ind.  252,  254;  Mayhew  v.  Bums, 
103  Ind.  328;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Goodykoontz,  119 
Ind.  Ill;  Jackson  v.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.,  140  Ind. 
241;  City  of  Elwood  v.  Addison  (Ind.  App.)  59  N.  E.  47. 
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right  of  compensation  and  remedy  against  the  employer 
as  if  the  employe  had  not  been  an  employe  of  or  in  the 
service  of  the  employer,  or  engaged  in  his  or  its  works."^* 

Under  the  general  laws  it  is  provided  that  "whenever 
any  person  shall  die  from  any  injury  resulting  from  or 
occasioned  by  the  negligence,  unskillfulness,  or  criminal 
intent  of  any  oflScer,  agent,  servant,  or  employe,  whilst 
running,  conducting,  or  managing  any  locomotive,  car, 
or  train  of  cars,  or  of  any  driver  of  any  coach  or  other 
public  conveyance  whilst  in  the  charge  of  the  same  as 
a  driver,  ♦  »  *  the  corporation,  individual,  or  in- 
dividuals in  whose  employ  any  such  officer,  agent,  serv- 
ant, employe,  master,  pilot,  engineer,  or  driver  shall  be 
at  the  time  any  such  injury  is  committed,  or  who  owns 
any  such  railroad  locomotive,  car,  stage  coach,  or  other 
public  conveyance  at  the  time  any  such  injury  is  re- 
ceived, and  resulting  from  or  occasioned  by  defect  or 
insufficiency  above  described,  shall  forfeit  and  pay  for 
every  person  *  *  *  so  injured  the  sum  of  not  ex- 
ceeding five  thousand  dollars  and  not  less  than  three 
thousand  dollars,  which  may  be  sued  for  and  recovered : 
First,  by  the  husband  or  wife  of  the  deceased ;  or,  sec- 
ond, if  there  be  no  husband  or  wife,  or  he  or  she  fails  to 
sue  within  one  year  after  such  death,  then  by  the  heir 
or  heirs  of  the  deceased;  or,  third,  if  such  deceased  be 
a  minor  or  unmarried,  then  by  the  father  or  mother, 
who  may  join  in  the  suit,  and  each  shall  have  an  equal 
interest  in  the  judgment ;  or,  if  either  of  them  be  dead, 
then  by  the  survivor.     *     *     *" 

The   succeeding   section    provides:    "Whenever   the 

MSess,  Laws  Colo,  1893,  c.  77,  §  1;  Mills'  Ann.  St.  1891-96,  §  1511a. 
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death  of  a  person  shall  be  caused  by  a  wrongful  act,  neg- 
lect, or  default  of  another,  and  the  act,  neglect,  or  de- 
fault is  such  as  would  (if  death  had  not  ensued)  have 
entitled  the  party  injured  to  maintain  an  action  and  re- 
cover damages  in  respect  thereof,  then  and  in  every  such 
case  the  person  who  or  the  corporation  which  would  have 
been  liable  if  death  had  not  ensued  shall  be  liable  to  an 
action  for  damages  notwithstanding  the  death  of  the 
party  injured."  "All  damages  accruing  under  the  last 
preceding  section  shall  be  sued  for  and  recovered  by  the 
same  parties  and  in  the  same  manner  as  provided  in  the 
first  section  of  this  act,  and  in  every  such  action  the  jury 
may  give  such  damages  as  they  may  deem  fair  and  just, 
not  exceeding  five  thousand  dollars,  with  reference  to 
the  necessary  injury  resulting  from  such  death,  to  the 
surviving  parties,  who  may  be  entitled  to  sue,  and  also 
having  regard  to  the  mitigating  or  aggravating  circum- 
stances attending  any  such  wrongful  act,  neglect,  or  de- 
fault." The  action  must  be  begun  within  two  years 
from  the  death.^^ 

It  was  held  that  the  act  did  not  permit  a  personal  rep- 
resentative of  a  deceased  employe  to  recover  under  its 
provisions  on  the  ground  that  the  title  of  the  act  con- 
cerned "damages"  sustained  by  an  agent,  servant,  or 

85  Mills'  Ann.  St.  c.  37,  §§  1508-1511.  A  father,  or,  in  case  of  his 
death  or  desertion,  the  mother,  may  have  an  action  for  the  death 
of  a  child,  and  a  guardian  for  the  death  of  his  ward.  Mills'  Ann. 
Code,  §  9.  The  parents  of  an  unmarried  adult  may  sue.  Denver, 
S.  P.  &  P.  R.  Co.  V.  Wilson,  12  Colo.  26.  The  husband  or  wife  may 
sue  at  any  time  during  the  two  years  if  the  heirs  have  failed  to 
take  action.  Hayes  v.  Williams,  17  Colo.  465.  As  to  the  purpose 
of  these  statutes,  see  Atchison,  T.  &  S.  F.  R.  Co.  v.  Farrow,  6  Colo. 
498. 
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employe,  and  as  the  personal  representative  was  not 
damnified  he  did  not  have  a  right  of  action.  This  deci- 
sion was,  however,  reversed,  and  '^damages"  construed 
to  mean  "injuries,"  and  consequeatly  there  may  be  a 
recovery  for  death  by  the  party  entitled  under  the  gen- 
eral laws  to  sue.^® 

Damages. 

Where  an  employe  himself  sues  under  the  act,  it  is  pro- 
vided that  the  amount  of  compensation,  in  case  of  per- 
sonal injury  resulting  solely  from  the  negligence  of  a 
co-employe,  shall  not  exceed  the  sum  of  $5,000.^^  This 
clause  refers  to  compensation  for  personal  injuries,  and 
not  for  death,  and  it  is  limited  to  those  cases  where  the 
negligence  is  that  of  a  co-employe  named  in  one  of  the 
sections  of  the  act.  Where,  however,  the  employer  or 
his  vice  principal  is  personally  negligent  and  causes  the 
injury,  the  damages  are  unlimited.®^ 

When  compensation  is  sought  by  a  person  entitled  to 
sue  for  the  death,  the  limit  of  damages  is  |5,000,  and 
the  measure  is  such  damages  as  the  jury  may  deem  fair 
and  just  with  reference  to  the  necessary  injury  resulting 
from  such  death.  The  statute  is  not  penal,  and  contem- 
plates a  recovery  measured  by  the  pecuniary  loss  sus- 
tained.»» 

"The  true  measure  of  compensatory  relief  in  actions 

»6  Mitchell  V.  Colorado,  M.  &  E.  Co.,  12  Colo.  App.  277;  Colorado, 
M.  &  E.  Co.  V.  Mitchell,  26  Colo.  284. 

97  Sess.  Laws  Colo.  1893,  c.  77,  §  2;  Mills'  Ann.  St.  1891-96,  §  1511b. 

»8  Supra,  §  2,  note  26. 

89Moffatt  V.  Tenney,  17  Colo.  189;  Hayes  v.  Williams,  17  Colo. 
465.  Under  Act  1877,  damages  are  compensation.  Denver  &  R.  G. 
R.  Co.  V.  Spencer,  27  Colo.  313. 
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of  this  kind  *  *  *  is  a  sum  equal  to  the  net  pe- 
cuniary benefit  which  plaintiff  might  reasonably  have 
expected  to  receive  from  the  deceased  in  case  his  life  had 
not  been  terminated  by  the  wrongful  act,  neglect,  or 
default  of  the  defendant.  Such  sum  will  depend  on  a 
variety  of  circumstances  and  future  contingencies,  and 
will  therefore  be  difficult  of  exact  ascertainment;  but 
the  damages  to  be  awarded  in  each  case  may  be  approxi- 
mated by  considering  the  age,  health,  condition  in  life, 
habits  of  industry  or  otherwise,  ability  to  earn  money 
on  the  part  of  the  deceased,  including  his  or  her  disposi- 
tion to  aid  or  assist  the  plaintiff.  Not  only  the  kinship 
or  legal  relation  between  the  deceased  and  the  plaintiff, 
but  the  actual  relations  between  them,  as  manifested 
by  acts  of  pecuniary  assistance  rendered  by  the  deceased 
to  the  plaintiff,  and  also  contrary  acts,  may  be  taken 
into  consideration."^""  "It  is,  however,  exceedingly 
clear  that  while  it  is  permitted  to  give  testimony  con- 
cerning the  relations  of  the  deceased  to  the  plaintiff  in 
order  to  form  a  just  estimate  of  the  probable  damage, 
yet  the  recovery  is  not  to  be  measured  or  determined  by 
the  extent  of  the  contributions  or  support  furnished  by 
the  one  to  the  other.  In  other  words,  although  the  de- 
ceased, as  a  son,  may  never  yet  have  contributed  to  the 
support  of  his  father,  yet  when  the  son's  age,  habits, 
earning  capacity,  and  the  age  of  the  father  are  once 

100  Pierce  v.  Conners,  20  Colo.  178,  182 ;  Kansas  Pacific  Ry.  Co.  v. 
Lundin,  3  Colo.  101.  Life  tables  are  admissible  to  show  the  proba- 
ble duration  of  the  life  terminated  by  the  wrongful  act.  Kansas 
Pacific  Ry.  Co.  v.  Lundin,  3  Colo.  104;  Denver,  S.  P.  &  P.  Ry.  Co.  v. . 
Woodward,  4  Colo.  9.  But  the  jury  are  not  controlled  by  such 
tables.     Colorado  C.  &  I.  Co.  v.  Lamb,  6  Colo.  App.  255. 
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established,  a  recovery  may  be  had  for  the  probable  in- 
jury which  the  father  has  sustained  in  the  loss  of  his 
son."^«^ 

The  recovery  is  measured  by  the  estimated  accumu- 
lations of  the  deceased,  having  reference  to  the  probable 
duration  of  his  life  and  his  habits  and  condition.^ "^ 
Damages  for  the  mental  anguish  of  the  plaintiff  caused 
by  the  death  are  not  recoverable,^  °^  and  the  words  in 
the  statute,  "also  having  regard  to  the  mitigating  or 
aggravating  circumstances  attending  any  such  wrongful 
act,"  are  construed  to  mean  such  circumstances  as  affect 
the  actual  damages  sustained,  and  not  such  as  would 
permit  exemplary  damages.^°* 

By  statute,  exemplary  damages  may  be  recovered 
where  the  injury  resulted  from  gross  negligence  or  was 
willfully  inflicted.^ •'^ 

§  21.    Right  of  action  gnronnd  for  administration. 

In  the  absence  of  other  assets,  a  right  of  action  given  by 
statute  to  the  personal  representative  to  recover  for  the  death 
is  ground  for  administration. 

There   are   conflicting  decisions   upon   the  question 

101  Mollie  Gibson  C.  M.  &  M.  Co.  v.  Sharp,  5  Colo,  App.  321; 
brothers  and  sisters,  Denver,  S.  P.  &  P.  R.  Co.  v.  Wilson,  12  Colo. 
26;  wife  and  adult  daughter,  Union  Pacific  Ry.  Co.  v.  Jones,  21 
Colo.  340.  See,  also,  on  damages,  Hindry  v.  Holt,  24  Colo.  464; 
Brennan  v.  Molly  Gibson  C.  M,  &  M.  Co.,  44  Fed.  795. 

102  Kansas  Pacific  Ry.  Co.  v.  Lundin,  3  Colo.  101;  Denver,  S.  P. 
&  P.  Ry.  Co.  V.  Woodward,  4  Colo.  1. 

103  Kansas  Pacific  Ry.  Co.  v.  Miller,  2  Colo.  464;  Union  Pacific 
Ry.  Co.  V.  Jones,  21  Colo.  340. 

104  Moffatt  V.  Tenney,  17  Colo.  189. 

105  Mills'  Ann.  St.  §  1512.  See  Moffatt  v.  Tenney,  17  Colo.  189; 
French  v.  Deane,  19  Colo.  504.  They  can  only  be  recovered  when 
pleaded  and  proved  under  this  statute,  Hayes  v,  Williams,  17 
Colo.  465. 
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whether  the  right  of  action  which  the  statutes  confer 
upon  a  personal  representative  to  recover  damages  for 
the  death  for  the  benefit  of  the  widow  and  next  of  kin 
is  such  assets  as  will  support  a  grant  of  letters  of  admin- 
istration in  the  state  of  which  the  deceased  was  a  resi- 
dent, or  a  grant  of  ancillary  letters  in  the  state  where 
the  injury  happened.  The  weight  of  authority  consid- 
ers this  right  of  action  assets  giving  the  probate  court 
jurisdiction.^*^^ 

The  cases  taking  the  other  view  proceed  upon  the 
theory  that  the  claim  is  owned  by  the  beneficiaries,  and 
that,  as  it  is  not  subject  to  the  debts  of  the  deceased,  it 
is  not  assets,  and,  unless  the  deceased  left  other  prop- 
erty in  the  jurisdiction,  letters  of  administration  cannot 
be  granted.^^^  Looked  at  from  the  standpoint  of  the 
statutes  giving  jurisdiction  to  the  probate  courts  over 
estates  of  deceased  persons,  this  is  doubtless  the  more 

106  "No  doubt  ♦  •  *  an  administrator  might  be  appointed  for 
the  sole  purpose  of  bringing  such  an  action."  Sargent  v.  Sargent, 
168  Mass.  420,  423;  McGhee  v.  McCarley  (C.  C.  A.)  91  Fed.  462; 
Boston  &  M.  R.  R.  v.  Hurd  (C.  C.  A.)  108  Fed.  116;  Brown's 
Adm'r  v.  Louisville  &  N.  R.  Co.,  97  Ky.  228;  Findlay  v.  Chicago  & 
G.  T.  Ry.  Co.,  106  Mich.  700;  Hutchins  v.  St.  Paul,  M.  &  M.  Ry.  Co., 
44  Minn.  5;  Morris  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  65  Iowa,  727; 
Missouri  Pacific  Ry  Co.  v.  Lewis,  24  Neb.  848;  Leonard  v.  Columbia 
Steam  Nav.  Co.,  84  N.  Y.  48;  Hartford  &  N.  H.  R.  Co.  v.  Andrews, 
36  Conn.  213. 

107  Jeffersonville  R.  Co.  v.  Swayne's  Adm'r,  26  Ind.  477;  Perry  v. 
St.  Joseph  &  W.  R.  Co.,  29  Kan.  420;  Illinois  Cent.  R.  Co.  v. 
Cragin,  71  111.  177.  It  has  been  held  that  the  defense  that  the  pro- 
bate court  had  no  jurisdiction  to  appoint  the  administrator  is  open. 
Perry  v.  St.  Joseph  &  W.  R.  Co.,  29  Kan.  420;  Scott  v.  McNeal, 
154  U.  S.  34.  But  see  Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N. 
Y.  48;  Holmes  v.  Oregon  &  C.  Ry.  Co.,  5  Fed.  523;  Boston  &  M.  R. 
R.  V.  Hurd  (C.  C.  A.)  108  Fed.  116. 
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logical  result;  yet  it  cannot  be  assumed  that  the  legis- 
lature intended  a  statute  so  highly  remedial  as  that 
granting  compensation  for  death  to  be  nugatory  in  a 
great  number  of  cases,  and  it  should  be  considered  that 
the  jurisdiction  of  the  probate  court  has,  by  the  passage 
of  such  an  act,  been  enlarged. 

§  22.    Foreign  administrator. 

A  foreign  administrator  or  executor  cannot  sue  in  the  juris- 
diction where  the  injury  was  received  without  taking  ancil- 
lary letters. 

By  a  statute  in  Indiana  passed  for  the  benefit  of  non- 
residents, a  foreign  administrator  may  sue  there  for  the 
death  of  his  intestate  ;^®^  but  in  the  absence  of  such  a 
statute  the  states  generally  hold  that,  to  give  a  personal 
representative  appointed  by  a  foreign  jurisdiction  any 
standing  in  their  courts,  he  must  have  been  appointed 
by  the  proper  tribunal  within  their  territory.  This  is  an 
objection  which  must  be  specially  pleaded,  and  the  de- 
fect may  be  cured  by  the  grant  of  letters  at  any  time 
before  judgment.^^*  The  fact  of  the  plaintiff's  appoint- 
ment as  administrator  in  another  state  is  immaterial.*  *• 

108  Jeffersonville,  M.  &  I.  R.  Co.  t.  Hendricks,  41  Ind.  48;  Mem- 
phis &  C.  P.  Co.  V.  Pikey,  142  Ind.  304;  Wabash,  St.  L.  &  P.  Ry. 
Co.  V.  Shacklet,  105  III.  364. 

loeBeaman  v.  Elliot,  10  Cush.  (Mass.)  172;  Com.  v.  East  Boston 
Ferry  Co.,  13  Allwi  (Mass.)  589;  Dearborn  v.  Mathes,  128  Mass. 
194;  Bell's  Adm'r  v.  Nichols,  38  Ala.  678;  Lawrence  v.  Nelson,  143 
U.  S.  215;  Dennlck  y.  Central  R.  Co.,  103  U.  S.  11;  Smith  v.  Mad- 
den, 78  Fed.  833;  South  Western  R.  Co.  v.  Paulk,  24  Ga.  356;  Mays- 
vllle  Street  R.  &  T.  Co.  v.  Marvin  (C.  C.  A.)  59  Fed.  91.  He  can- 
not sue  in  the  federal  courts  when  he  may  not  in  the  state  court. 
Contra,  Kansas  Pacific  Ry.  Co.  v.  Cutter,  16  Kan.  568;  Hodges  y. 
Kimball  (C.  C.  A.)  91  Fed.  845. 

When  death  statute  permits  the  survival  of  intestate's  right  of 
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§  23.     Conflict  of  laws. 

The  proper  party  to  bring  the  action  is  determined  by  the 
law  of  the  place  where  the  injury  occurred;  and,  if  the  statute 
conferring  the  right  also  limits  or  defines  the  measure  of  dam- 
ages, it  will  be  followed  in  another  jurisdiction. 

The  law  of  the  jurisdiction  within  which  the  injury 
happens  fixes  the  substantive  rights  of  the  parties.  If 
the  rights  there  acquired  are  under  the  common  law, 
they  will  be  enforced  elsewhere;  but  if  they  are  given 
by  statute  there  is  some  difference  of  opinion  whether 
they  will  be  enforced  unless  the  law  of  the  forum  grants 
substantially  similar  rights.  In  the  United  States 
courts  the  right  acquired  under  a  foreign  statute  will 
be  enforced  regardless  of  the  remedy  provided  by  the 
law  of  the  forum,  but  in  Massachusetts  such  rights  have 
been  recognized  only  where  they  take  the  form  of  assets 
of  the  estate  of  the  deceased,  and  not  where  the  foreign 
statute  grants  merely  a  power  to  sue  for  the  benefit  of 
certain  persons,  without  regard  to  the  question  whether 
it  is  a  property  right  of  the  deceased.^  ^^  Where,  however, 
the  forum  will  enforce  the  rights  acquired  in  the  foreign 
jurisdiction,  the  law  of  the  latter  place  designates  the 

action,  it  is  local,  and  the  right  of  action  does  not  pass  to  a  foreign 
administrator.  Otherwise  where  the  statute  creates  a  new  right  of 
action  in  the  administrator.  Lyon  v.  Boston  &  M.  R.  Co.,  107  Fed. 
386. 

Although  Intestate  was  a  resident  of  the  same  state  as  the  de- 
fendant, and  the  beneficiaries  also  live  there,  an  administrator 
appointed  in  another  state  may  sue  in  the  federal  court.  Harper 
V.  Norfolk  &  W.  R.  Co.,  36  Fed.  102;  Chicago  &  N.  Ry.  Co.  v. 
Whitton's  Adm'r,  13  Wall  (U.  S.)  270. 

110  Infra,  §  23,  note  112. 

111  Supra,  §  7. 
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proper  party  to  bring  the  action ;  and  the  suit  must  be 
brought  by  him,  even  if  the  statutes  of  the  forum  desig- 
nate a  different  plaintiff.  The  greater  number  of  the 
statutes  of  the  different  states  giving  a  remedy  for  death 
by  wrongful  act  provide  that  the  personal  representa- 
tive shall  bring  suit  for  the  benefit  of  the  widow  and 
next  of  kin.  In  such  cases  the  executor  or  administra- 
tor must  sue,  and,  although  he  may  have  been  properly 
appointed  in  the  state  of  which  his  intestate  was  a  resi- 
dent, he  must  take  out  ancillary  letters  in  the  state 
where  the  suit  is  brought.^*^ 

112  Higgins  V.  Central  New  England  &  W,  R.  Co.,  155  Mass.  176; 
Burns  v.  Grand  Rapids  &  I.  R.  Co.,  113  Ind.  169;  Selma,  R.  &  D. 
R.  Co.  V.  Lacey,  49  Ga.  106;  Gurney  v.  Grand  Trunk  Ry.  Co.,  59 
Hun  (N.  Y.)  625;  Stone  v.  Groton  B.  &  M.  Co.,  77  Hun  (N.  Y.)  99; 
Wooden  v.  Western  N.  Y.  &  P.  R.  Co.,  126  N.  Y.  10;  Usher  v.  West 
Jersey  R.  Co.,  126  Pa.  206;  Lower  v.  Segal,  59  N.  J.  Law,  66;  Nash- 
ville &  C.  R.  Co.  V.  Spray  berry,  67  Tenn.  341;  Illinois  Cent.  R.  Co. 
V.  Crudup,  63  Miss.  291;  Hulbert  v.  City  of  Topeka,  34  Fed.  510; 
Boston  &  M.  R.  Co.  v.  McDuffey  (C.  C.  A.)  79  Fed.  934;  Dennick  v. 
Central  R.  Co.,  103  U.  S.  11. 

Where,  by  the  foreign  statute,  the  state  was  the  plaintiff,  and  the 
damages  were  to  be  paid  to  the  administrator,  it  was  held  that,  as 
this  plaintiff  was  only  nominal,  a  domestic  administrator  might 
sue.  Stewart  v.  Baltimore  &  O.  R.  Co.,  168  U.  S.  445.  But  it  has 
been  held  that,  if  the  plaintiff  is  invested  by  the  foreign  law  with 
duties  and  powers  that  are  not  recognized  by,  or  are  inconsistent 
with,  the  laws  of  the  forum,  he  cannot  sue.  McCarthy  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  18  Kan.  46;  Limekiller  v.  Hannibal  &  St.  J.  R. 
Co.,  33  Kan.  83;  Woodard  v.  Michigan  S.  &  N.  I.  R.  Co.,  10  Ohio 
St.  121;  Ash  V.  Baltimore  &  O.  R.  Co.,  72  Md.  144;  Vawter  v.  Mis- 
souri Pacific  Ry.  Co.,  84  Mo.  679;  Taylor's  Adm'r  v.  Pennsylvania 
Co.,  78  Ky.  348  (see  Bruce's  Adm'r  v.  Cincinnati  R.  Co.,  83  Ky.  174) ; 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  McCormick,  71  Tex.  660;  Richardson 
V.  New  York  Cent.  R.  Co.,  98  Mass.  85;  supra,  §  7. 

Where  the  accident  causing  death  happened  in  Indiana,  and  the 
widow  gave  a  release  in  Maryland,  the  effect  of  the  release  was  to 
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Where  the  statute  which  confers  the  right  of  action 
also  limits  the  damages  or  prescribes  the  measure  of 
them,  the  forum  will  follow  the  rule  laid  down  by  it. 
In  the  absence  of  any  such  limitation,  the  matter  of 
damages  is  considered  a  part  of  the  remedy,  and  gov- 
erned by  the  laws  in  force  in  the  forum.^^^  But  if  the 
statute  imposes  the  limit  or  measure  of  damages  as  a 
penalty,  and  not  as  compensation  for  the  injury,  then 
the  case  falls  within  the  general  rule  that  the  penal  stat- 
utes of  one  jurisdiction  will  not  be  enforced  in  another, 
and  the  plaintiff  cannot,  therefore,  enforce  the  rights 
acquired  by  him  under  it.^^*  Several  of  the  Massa- 
chusetts acts  which  provide  a  minimum  and  maximum 
limit  have  been  regarded  as  penal  statutes  unenforceable 
outside  the  jurisdiction. 

In  a  case  where  there  was  no  limit  of  damages  which 
might  be  recovered  for  the  death,  a  federal  court  has 
said :  "In  a  large  number  of  states  where  the  limit  for 
loss  of  life  has  been  fixed  by  legislation,  the  sum  of 
$10,000  has  been  fixed  as  the  maximum  allowance  to  be 
made.  This  is  a  legislative  construction  of  a  fair  maxi- 
mum sum  to  be  awarded  in  such  cases.  I  think  the 
court  may  properly,  therefore,  accept  this  concurrent 
judgment  of  so  many  different  state  legislatures  as  jus- 
tifying it  in  saying  that  the  maximum  ought  not  in  any 
one  of  these  cases  to  exceed  that  sum."^^^ 

Whether  or  not  an  action  survives  the  death  of  the 
employe  likewise  depends  upon  the  law  of  the  place 

be  judged  by  the   Indiana  law,    Cowen  t.   Ray    (C.   C.   A.)    108 
Fed.  320. 

113  Northern  Pacific  R.  Co.  v.  Babcock,  154  U.  S.  190;   Hanna  v. 
Grand  Trunk  Ry.  Co.,  41  111.  App.  116. 

114  Marshall  v.  Wabash  R.  Co.,  46  Fed.  269;    Lyman  v.  Boston  & 
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where  the  injury  occurred  ;^^*  and  by  the  same  law  is 
to  be  tested  the  validity  of  contracts  affecting  liabil- 
ity."^ 

The  benefits  of  the  act  may  be  obtained  by  a  nonresi- 
dent and  an  alien.  Thus,  a  mother  in  Ireland  dependent 
upon  her  son  for  support  may  bring  an  action  in  Mas- 
sachusetts under  the  act."® 

§  24.    Releases. 

A  plaintiff  may  by  contract  release  his  claim  for  damages. 
The  validity  of  such  an  agreement  depends  upon  the  rules  ap- 
plicable to  contracts  generally. 

If  a  deceased  employe  has  released  his  rights,  his  repre- 
sentative cannot  sue. 

Validity. 

A  contract  made  by  a  servant  releasing  his  cause  of 
action  against  his  employer  is,  in  the  absence  of  fraud 
or  mistake,  a  bar  to  the  later  enforcement  of  the  claim. 
The  fact  that  these  releases  are  often  obtained  from 
ignorant  persons,  and  at  a  time  when  the  servant  is  suf- 
fering from  injuries  received,  has  led  the  courts  to  scru- 
tinize them  with  some  care,  and  to  set  them  aside  upon 
slight  evidence  of  misrepresentation  or  fraud  on  the 

A.  R.  Co.,  70  Fed.  409;  Richardson  T.  New  York  Cent.  R.  Co.,  98 
Mass.  85.    See  supra,  §  7. 

115  Farmers'  L.  &  T.  Co.  v.  Toledo,  A.  A.  &  N.  M.  Ry.  Co.,  67 
Fed.  73. 

116  Davis  V.  New  York  &  N.  E.  R.  Co.,  143  Mass.  301;  Martin's 
Adm'r  v.  Baltimore  &  O.  R.  Co.,  151  U.  S.  673. 

117  Liverpool  &  G.  W.  S.  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397. 
iisMulhall  V.   Fallon,   176   Mass.   266;    Vetaloro  v.   Perkins,   101 

Fed.  393.  See,  also.  Dennick  v.  Central  R.  Co.,  103  U.  S.  11;  Luke 
V.  Calhoun  County,  52  Ala.  115.  Contra,  Deni  v.  Pennsylvania  R. 
Co.,  181  Pa.  525;  Brannlgan  v.  Union  Gold-Min.  Co.,  93  Fed.  164. 
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part  of  the  person  securing  tliem.  But  if  circumstances 
indicating  fraud  are  absent,  the  compact  cannot  be  im- 
peached upon  the  ground  that  the  party  signing  it  did 
not  read  it  or  did  not  understand  its  contents.  Such 
conduct  is  gross  negligence,  against  which  the  courts 
will  not  relieve.  If  he  does  not  untlerstand  the  paper, 
he  should  seek  assistance,  and,  in  the  absence  of  such 
a  request,  he  cannot  complain  that  he  did  not  know 
what  he  signed.^  ^^  The  view  of  the  Massachusetts  court 
in  regard  to  releases  of  claims  is  thus  expressed :  "So 
far  as  we  can  see,  it  was  an  uncontroverted  fact  in  the 
ease  that  he  was  a  man  capable  of  acting  for  himself, 
and  who  understood  the  ordinary  transactions  of  life. 
When  such  a  man,  understandingly  and  for  a  valuable 
consideration,  executes  a  written  release,  it  is  a  princi- 
ple of  law  that  his  act  discharges  his  cause  of  action; 
and  not  only  is  it  a  principle  of  law,  but  an  important 
and  wholesome  one,  which  it  is  the  right  and  duty  of 
courts  to  state  and  enforce  when  the  proper  occasion 
arises."^ ^'^  But  if  the  transaction  is  tainted  with  fraud, 
the  release  will  not  bar  a  subsequent  suit.^^^ 

A  release,  like  any  other  contract,  requires  considera- 
tion, and,  if  there  is  no  actual  consideration,  in  those 
states  where  a  seal  is  made  presumptive  evidence  the  re- 

iioLeddy  v.  Barney,  139  Mass.  394;  Squires  v.  Inhabitants  of  Am- 
herst, 145  Mass.  192;  Rogers  v.  Place,  29  Ind.  577;  Nebeker  v.  Cut- 
singer,  48  Ind.  436;  Guldager  v.  Rockwell,  14  Colo.  459;  Upton  v, 
Tribilcock,  91  U.  S.  45.  See,  also,  Albreeht  v.  Milwaukee  &  S.  Ry. 
Co.,  87  Wis.  105;  Wallace  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  67 
Iowa,  547. 

120  McGuire  v.  Lawrence  Mfg.  Co..  156  Mass.  324,  328. 

121  Bliss  V.  New  York  Cent.  &  H.  R.  R.  Co.,  160  Mass.  447;  cases 
supra. 
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lease  may  be  disregarded.^  ^^  A  promise  to  give  employ- 
ment is  a  sufficient  consideration.*^^  The  validity  and 
effect  of  a  release  do  not  depend  upon  the  validity  of  the 
claim.  If  a  claim  is  made  and  released,  the  contract  is 
good,  although  the  person  released  was  not  in  fact  liable 
for  the  injury.^24 

The  written  release  cannot  be  varied  by  parol  evi- 
dence, and,  if  it  is  in  terms  a  release  of  all  demands,  it 
cannot  be  shown  that  the  understanding  was  to  except 
certain  claims.* ^^  But  if  the  release  specifies  particular 
injuries,  and  then  contains  a  phrase  of  general  release, 
it  will  be  construed  to  apply  to  such  causes  of  action 
or  injuries  only  as  are  particularly  mentioned  in  it.*^® 
Where  there  are  several  tort  feasors,  a  release  given  to 
one  discharges  all.*^'^ 

Return  of  consideration. 

If  a  plaintiff,  having  given  a  release,  afterwards 
brings  suit,  the  question  whether  he  is  bound  to  refund 
the  consideration  given  him  depends  upon  the  question 

122  Wabash  Western  Ry.  v.  Brow  (C.  C.  A.)  65  Fed.  941. 

128  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App.  109;  Pierce  v.  Tennes- 
see C,  I.  &  R.  Co.,  173  U.  S.  1.  See  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Winton,  7  Tex.  Civ.  App.  57. 

124  Leddy  v.  Barney,  139  Mass.  394.  As  to  construction  of  re- 
lease, see  Indianapolis  Union  Ry.  Co.  v.  Houlihan  (Ind.)  60  N.  E. 
943. 

125  Brown  v.  City  of  Cambridge,  3  Allen  (Mass.)  474;  Squires  v. 
Inhabitants  of  Amherst,  145  Mass.  192.  Where  the  release  stated 
that  the  consideration  was  $100,  it  might  be  shown  that  a  promise 
of  employment  was  also  a  part  of  the  consideration.  Pennsylvania 
Co.  V.  Dolan,  6  Ind.  App.  109. 

128  Union  Pacific  Ry.  Co.  v.  Artist  (C.  C.  A.)  60  Fed.  365. 
12T  Gross  V.  Ellison,  136  Mass.  503;  Aldrich  v.  Pamell,  147  Mass. 
409. 
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whether  the  release  was  a  settlement  in  full  of  all  causes 
of  action,  or  only  a  part  payment  or  settlement  of  one 
of  several  demands.  Thus,  where  a  plaintiff  was  en- 
titled to  rescind  the  contract  on  the  ground  of  fraud, 
and  by  his  understanding  of  the  contract  he  received 
the  money  as  a  gratuity  during  his  disability,  and  not 
as  a  discharge  of  his  claim,  it  was  held  that  he  need  not 
return  it  before  beginning  suit.^^^  And  likewise  where 
the  plaintiff  understood  that  the  money  paid  was  for 
the  damage  to  his  property,  and  not  to  his  person,  and 
in  his  action  disclaimed  any  recovery  for  that  damage, 
he  did  not  need  to  refund  it.^^®  In  this  case  it  was  said : 
"It  is  plain  that  the  plaintiff's  release  and  receipt  do  not 
of  themselves  stand  in  the  way  of  his  maintaining  the 
action,  because,  so  far  as  they  relate  to  his  personal  in- 
jury, they  must  now  be  assumed  to  have  been  obtained 
from  him  by  fraud.  The  release  and  receipt  are  to  be 
read  as  if  they  did  not  purport  to  discharge  any  claim 
he  might  have  for  personal  injury,  and  by  reason  of  the 
fraud  the  case  is  free  from  any  question  of  the  admissi- 
bility of  parol  evidence  to  vary  or  control  the  writing. 
But  the  objection  is  that  the  retention  of  the  money  pre- 
cludes him.  It  is  true,  under  our  decisions,  that  the 
injury  to  the  plaintiff's  person  and  to  his  clothing  fur- 
nished but  one  cause  of  action,  and  that  a  recovery  of 
judgment  by  him  for  the  injury  to  his  clothing  would 
have  barred  a  subsequent  action  for  his  personal  injury. 

128  Mullen  V.  Old  Colony  R.  Co.,  127  Mass.  86.  Where  release 
provided  for  payment  of  doctor's  bills,  need  not  refund  the  sums 
paid  to  these  third  parties.  Town  of  Colorado  City  v.  Liafe  (Colo.) 
65  Pac.  630. 

129  Bliss  V.  New  York  Cent.  &  H.  R.  R.  Co.,  160  Mass.  447. 
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*  *  *  In  the  present  case,  however,  the  plaintiff  has 
recovered  no  judgment  and  has  brought  no  prior  action 
for  the  injury  to  his  clothing,  and  the  question  which  we 
have  to  determine  is  whether,  before  bringing  this  action, 
he  was  bound  to  return  the  seventeen  dollars  received  for 
the  injury  to  his  clothing,  and  whether  the  action  is  de- 
feated by  the  omission  so  to  return  it.  The  defendant 
contends  that  accepting  payment  for  a  part  of  the  injury 
which  he  sustained,  and  retaining  the  money,  debars  the 
plaintiff  from  maintaining  an  action  for  the  other  part 
of  the  injury,  just  as  the  recovery  of  a  judgment  for  one 
part  of  the  injury  would  debar  him.  But  there  are  good 
reasons  for  holding  the  contrary  doctrine.  If  one  sues 
to  recover  for  an  injury,  he  may  well  be  held  to  include 
in  his  action  all  that  he  is  entitled  to  sue  for  in  respect 
to  that  cause  of  action.  But  if  one  is  making  a  settle- 
ment, the  same  reasons  do  not  apply,  and  if  he  cannot 
make  a  full  settlement  he  may  make  a  partial  one,  and 
thus   eliminate   one   element   out   of   the   controversy. 

*  *  *  Now,  if  such  was  the  oral  agreement  of  settle- 
ment as  to  a  part  of  the  loss,  and  the  owner  was  by 
fraud  led  to  sign  a  receipt  for  his  whole  claim,  and  if  he 
afterwards  sues  for  that  part  of  his  loss  which  has  not 
been  paid  for,  and  is  able  to  set  aside  and  avoid  the  terms 
of  his  receipt  by  reason  of  the  fraud,  there  is  no  good 
reason  why  the  payment  for  his  loss  upon  one  piece  of 
his  property  should  debar  him  from  recovering  for  the 
loss  upon  the  rest,  even  though  he  retains  the  money 
so  paid  to  him.  Why  should  he  pay  it  back,  when  it 
represents  only  the  sum  agreed  on  for  his  compensation 
for  that  portion  of  his  loss  which  he  no  longer  seeks  to 
recover  for?    So  here.    The  plaintiff  must  now  be  deemed 
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to  have  received  the  seventeen  dollars  for  the  injury  to 
his  clothing  alone.  This  much  was  adjusted  between 
the  parties  and  paid  for.  The  plaintiff,  although  he  in- 
cluded a  claim  for  damage  to  clothing  in  his  declara- 
tion, does  not  now  seek  to  recover  for  that  loss,  or  to 
avoid  the  settlement  which  he  says  he  actually  made 
with  the  defendant's  agent.  On  the  other  hand,  he 
stands  to  and  affirms  all  that  was  included  in  the  settle- 
ment actually  made.  If  it  was  understood  at  the  time 
that  the  payment  was  received  only  for  the  injury  to  his 
clothing,  and  that  no  claim  for  personal  injury  was  set- 
tled for  or  released,  and  if  the  release  and  receipt  were 
by  fraud  so  phrased  as  to  cover  that  claim  also,  and  if 
they  are  avoidable  by  reason  of  the  fraud  so  far  as  the 
claim  for  personal  injury  is  concerned,  the  plaintiff  was 
under  no  obligation  to  return  the  money  received  by  him 
for  the  injury  to  his  clothing  before  bringing  his  action 
for  the  personal  injury."  But  unless  it  appears  that  the 
plaintiff  was  induced  to  believe  that  he  was  settling  for 
a  part  only  of  his  damages,  he  must  refund  the  money 
paid  before  he  can  recover.^  ^® 

Releases  by  infants. 

A  release  given  by  an  infant  is,  like  his  other  con- 
tracts, voidable  by  him;  nor  is  a  compromise  made  by 

130  Drohan  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  162  Mass.  435.  Moore 
V.  Massachusetts  Ben.  Ass'n,  165  Mass.  517.  See,  also,  Vander- 
velden  v.  Chicago  &  N.  W.  Ry.  Co.,  61  Fed.  54;  Pangborn  v.  Conti- 
nental Ins.  Co.,  67  Mich.  683;  Gould  v.  Cayuga  County  Nat.  Bank,  86 
N.  Y.  75.  That  the  consideration  need  not  be  returned,  see  Sheanon 
V.  Pacific  Mut.  Life  Ins.  Co.,  83  Wis.  507.  As  to  authority  of  at- 
torney to  give  release,  see  New  York,  N.  H.  &  H.  R.  Co.  v.  Martin, 
158  Mass.  313;  Dalton  v.  West  End  St.  Ry,  Co.,  159  Mass.  221. 
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his  next  friend  valid  unless  brought  to  the  attention 
of  the  court.  Although  the  next  friend  has  power  to 
conduct  the  suit  and  discharge  the  judgment,  yet  "wlien 
he  assumes  finally  to  conclude  a  settlement  out  of  court, 
and  to  discharge  the  cause  of  action  by  an  agreement 
in  pais,  under  which  he  accepts  less  than  the  plaintiff's 
entire  demand,  he  does  more  than  is  clearly  within  his 
authority  to  prosecute  the  action,  and  more  than  we 
think  ought  to  be  allowed  with  due  regard  to  the  pro- 
tection of  the  infant.  Unless  such  a  settlement  is  af- 
firmed, either  in  terms  if  brought  to  the  attention  of 
the  court,  or  by  an  entry  of  judgment  in  regular  course, 
it  may  fairly  be  held  invalid.  *  *  *  It  is  no  injus- 
tice to  the  defendant  to  hold  that  the  infant  is  not  con- 
cluded until  the  cause  is  disposed  of  by  judgment.'"*^ 
In  Alabama,  even  the  right  to  enter  up  judgment  is  de- 
nied to  the  next  friend.^^^  A  guardian  as  well  as  a  next 
friend  may  bring  an  action  for  an  infant,^ ^^  and  a  com- 
promise effected  by  a  guardian  may  be  sanctioned  by 
the  court  appointing  him. 

Releases  under  Lord  Campbell's  act. 

Under  statutes  similar  to  Lord  Campbell's  act,  by 
which  a  remedy  is  given  for  death  by  wrongful  act, 
there  has  been  some  difference  of  opinion  whether  this 
remedy  is  to  be  regarded  as  a  new  right  of  action,  or 
whether  it  "only  substituted  the  right  of  the  representa- 
tives to  sue  in  place  of  the  right  which  the  deceased 

131  Tripp  V.  Gifford,  155  Mass.  108. 

182  Tennessee  C,  I.  &  R.  Co.  v.  Hayes,  97  Ala.  201. 

183  Burke  v.  Burke,  170  Mass.  499. 
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himself  would  have  had  if  he  had  survived.'"^*  The 
courts  which  consider  that  it  is  a  new  right  say  that 
"the  form  of  expression  employed  in  the  act  shows  that 
the  legislature  had  in  mind  the  case  of  a  party  entitled 
to  maintain  an  action,  but  whose  right  of  action  was 
by  the  rule  of  the  common  law  extinguished  by  his 
death,  and  not  the  case  of  one  who  had  maintained  his 
action  or  who  had  recovered  damages."^^^  Accordingly 
it  is  held  that  if  the  deceased,  in  his  lifetime,  released 
his  claim  for  damages,  his  personal  representatives  can- 
not maintain  an  action.^  ^®  The  representatives  are  also 
barred  if  the  deceased  had  recovered  damages  for  the 
injury,^^^  or,  in  some  jurisdictions,  waived  liability  for 
the  injury  by  his  contract.^ ^^ 

134  Griffiths  V.  Earl  of  Dudley,  9  Q.  B.  Div.  357;  HecM  v.  Ohio  & 
M.  Ry.  Co.,  132  Ind.  507. 

135  Littlewood  v.  City  of  New  York,  89  N.  Y.  24. 

136  Read  V.  Great  Eastern  Ry.  Co.,  L.  R.  3  Q.  B.  555;  Brown  v. 
Chattanooga  Electric  Ry.  Co.,  101  Tenn.  252;  Dibble  v.  New  York 
&  E.  R.  Co.,  25  Barb.  (N.  Y.)  183;  Price  v.  Richmond  &  D.  R.  Co., 
33  S.  C.  556.     But  see  Illinois  Cent.  R.  Co.  v.  Cozby,  69  111.  App.  256. 

137  Hecht  V.  Ohio  &  M.  Ry.  Co.,  132  Ind.  507;  Littlewood  v.  City  of 
New  York,  89  N.  Y.  24.  But  pendency  of  an  action  brought  by  him 
is  not  a  bar,  Indianapolis  &  St.  L.  R.  Co.  v.  Stout,  53  Ind.  143.  Nor 
a  nonsuit,  Denver  &  R.  G.  R.  Co.  v.  lies,  25  Colo.  19;  Gardner  v. 
Michigan  Cent.  R.  Co.,  150  U.  S.  349.  Nor  the  pendency  of  another 
action  by  a  different  party  for  the  same  cause,  Tennessee  C,  I.  & 
R.  Co.  V.  Herndon,  100  Ala.  451;  Augusta  Ry.  Co.  v.  Glover,  92  Ga, 
132.     But  see  Conner's  Adm'x  v.  Paul,  75  Ky.  144. 

An  administrator  may  recover  for  his  intestate's  suffering  under 
the  act,  and  judgment  is  not  a  bar  to  a  subsequent  action  by  him 
under  the  railroad  statute  for  the  death.  Clare  v.  New  York  &  N. 
E.  R.  Co..  172  Mass.  211. 

138  Griffiths  V.  Earl  of  Dudley,  9  Q.  B.  Div.  357;  Western  &  A. 
R.  Co.  V.  Strong,  52  Ga.  461.    As  to  free  passes  on  railroads,  see 
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The  question  has  been  raised  whether  or  not  a  release 
of  damages  for  causing  the  death  of  a  human  being  is 
Justified  by  public  policy;  and  although  it  was  not  nec- 
essary to  decide  it,  yet,  in  view  of  the  fact  that  the 
Massachusetts  statute  is  penal  in  its  nature,  it  would 
probably  be  considered  that  such  a  release  would  be 
invalid.  It  has  been  decided  that  an  intestate  cannot 
release  the  defendant  from  liability  for  his  death  im- 
posed by  the  statute  relating  to  railroad  accidents.*^® 

But  unless  the  statute  is  penal  it  is  held  that  the 
person  to  whom  the  right  of  action  is  given  has  the 
right  to  control  the  suit  and  to  compromise  it,  without 
consulting  the  beneficiaries.^*'^ 

The  beneficiaries  may  give  releases  of  damages  caused 
them  by  the  death,  and,  when  one  of  them  does  so,  it 
does  not  operate  to  defeat  the  action,  but  bars  any  re- 
covery by  the  person  signing  it.  If  the  suit  is  by  the 
administrator  of  the  wife,  a  release  by  the  husband  only 
defeats  his  portion  of  the  damages  ;^*^  but  if  all  the 
beneficiaries  give  releases,  so  that  all  are  barred,  then 
an  action  by  the  representative  cannot  be  maintained.^ *^ 

Adams  v.  Northern  Pacific  Ry.  Co.,  95  Fed.  938;  Doyle  v.  Fitchburg 
R.  Co.,  166  Mass.  492. 

189  Doyle  V.  Fitchburg  R.  Co.,  162  Mass.  66,  71,  and  cases  cited. 

"oYelton  v.  Evansville  &  I.  R.  Co..  134  Ind.  414;  Cogswell  v.  Con- 
cord &  M.  Railroad,  68  N.  H.  192;  Stephens  v.  Nashville,  C.  &  St. 
L.  Railway,  10  Lea  (Tenn.)  448;  Natchez  Cotton  Mills  Co.  v.  Mul- 
lins,  67  Miss.  672;  Holder  v.  Nashville,  C.  &  St.  L.  R.  Co.,  92  Tenn. 
141.     But  see  Styles  v.  Penn   Steel  Co.,  7  Del.  Co.  Ct.  R.  456. 

141  South  &  N.  A.  R.  Co.  V.  Sullivan,  59  Ala.  272 ;  Pittsburgh,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Moore,  152  Ind.  345;  Pittsburgh,  C,  C.  &  St 
L.  Ry.  Co.  V.  Hosea,  152  Ind.  412;  Toole  v.  Jones,  32  Pittsb.  Leg. 
J.  387. 

"2  Christe  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  104  Iowa,  707;  Sylcora  v. 
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§  25.     Contracts  waiving  act. 

A  contract  waiving  the  benefits  secnred  to  a  servant  by 
the  act,  and  relieving  the  master  from  liability  for  his  own 
negligence  or  that  of  his  servants,  is  invalid. 

The  right  to  make  such  contracts  as  the  parties  choose 
"is  one  not  given  by  the  legislature,  but  inherent,  neces- 
sarily involved  in  the  ownership  of  property,  and  as  a 
primary  prerogative  of  freedom."^^^  "While  it  may  be 
conceded  that,  generally  speaking,  among  the  inalien- 
able rights  of  the  citizen  is  that  of  the  liberty  of  con- 
tract, yet  such  liberty  is  not  absolute  and  universal.  It 
is  within  the  undoubted  power  of  government  to  re 
strain  some  individuals  from  all  contracts,  as  well  as 
all  individuals  from  some  contracts.  It  may  deny  to 
all  the  right  to  contract  for  the  purchase  or  sale  of 
lottery  tickets;  to  the  minor  the  right  to  assume  any 
obligations  except  for  the  necessaries  of  existence;  to 
the  common  carrier  the  power  to  make  any  contract  re- 
leasing himself  from  negligence;  and,  indeed,  may  re- 
strain all  engaged  in  any  employment  from  any  con- 
tract in  the  course  of  that  employment  w^hich  is  against 
public  policy.  The  possession  of  this  power  by  govern- 
ment in  no  manner  conflicts  with  the  proposition  that, 
generally  speaking,  every  citizen  has  a  right  freely  to 
contract  for  the  price  of  his  labor,  services,  or  prop- 
erty.""* 

Case  Threshing  Mach.  Co.,  59  Minn.  130;  Stuebing  v.  Marshall,  10 
Daly  (N.  Y.)  406. 

1*3  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Cox,  55  Ohio  St.  497,  510. 

i44Frisbie  v.  United  States,  157  U.  S.  160,  16i;  Opinion  of  the 
Justices,  163  Mass.  &89. 
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The  contracts  which  are  held  invalid  by  the  courts 
or  are  forbidden  by  the  legislature  are  those  considered 
contrary  to  the  policy  of  the  state,  and  inimical  to  the 
lives,  health,  or  morals  of  its  citizens.  It  may  be  per- 
fectly proper  for  one  individual  to  contract  with  an- 
other that  if  he  is  carried  to  a  certain  place  he  will 
assume  all  risk  of  the  negligence  of  the  other  during 
the  transportation ;  but,  when  a  similar  contract  is  made 
between  a  passenger  or  a  shipper  of  goods  and  a  com- 
mon carrier,  the  greater  number  of  the  states  have  held 
that  such  a  contract  is  invalid,  since  it  absolves  the 
carrier  from  one  of  the  duties  which  it  owes,  from  the 
public  nature  of  its  employment,  to  the  public,  and  is 
dangerous  to  the  safety  of  the  citizens.^^°  Yet  this  is 
a  question  of  policy  to  be  determined  by  the  jurisdic- 
tion, and  such  contracts  are  often  supported.^ ^^  This 
supervision  of  contracts  by  the  state  has  been  often  ex- 
ercised where  the  relations  of  master  and  servant  are 
concerned.  "This  right  of  contract,  however,  is  itself 
subject  to  certain  limitations  which  the  state  may  law- 
fully impose  in  the  exercise  of  its  police  powers.  While 
this  power  is  inherent  in  all  governments,  it  has  doubt- 

1*5  New  York  Cent.  R.  Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357; 
Grand  Trunk  Ry.  Co.  v.  Stevens,  95  U.  S.  655;  Steele  v.  Townsend, 
37  Ala.  247;  Alabama  G.  S.  R.  Co.  v.  Thomas,  83  Ala.  343;  Mer- 
chants' D.  &  T.  Co.  V.  Cornforth.  3  Colo.  280;  Ohio  &  M.  Ry.  Co. 
V.  Selby,  47  Ind.  471;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Faylor,  126 
Ind.  126;  Squire  v.  New  York  Cent.  R.  Co.,  98  Mass.  239;  Bates  v. 
Old  Colony  R.  Co.,  147  Mass.  255;  Quimby  v.  Boston  &  M.  R.  Co., 
150  Mass.  365.  See,  also.  Jacobus  v.  St.  Paul  &  C.  Ry.  Co.,  20  Minn 
125. 

"«McCawley  v.  Furness  Ry.  Co.,  L.  R.  8  Q.  B.  57;  Hall  v.  North 
Eastern  Ry.  Co.,  L.  R.  10  Q.  B.  437;  Welles  v.  New  York  Cent.  R. 
Co.,  26  Barb.  (N.  Y.)  641;  Maguin  v.  Dinsmore,  56  N.  Y.  168. 
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less  been  greatly  expanded  in  its  application  during  the 
past  century,  owing  to  an  enormous  increase  in  the 
number  of  occupations  which  are  dangerous,  or  so  far 
detrimental  to  the  health  of  employes  as  to  demand  spe- 
cial precautions  for  their  well-being,  or  the  safety  of 
adjacent  property.  ♦  ♦  *  While  the  business  of 
mining  coal  and  manufacturing  iron  began  in  Pennsyl- 
vania as  early  as  1716,  and  in  Virginia,  North  Carolina, 
and  Massachusetts  even  earlier  than  this,  both  mining 
and  manufacturing  were  carried  on  in  such  a  limited 
way  and  by  such  primitive  methods  that  no  special  laws 
were  considered  necessary,  prior  to  the  adoption  of 
the  constitution,  for  the  protection  of  the  operatives; 
but,  in  the  vast  proportions  which  these  industries  have 
since  assumed,  it  has  been  found  that  they  can  no  longer 
be  carried  on,  with  due  regard  to  the  safety  and  health 
of  those  engaged  in  them,  without  special  protection 
against  dangers  necessarily  incident  to  these  employ- 
ments. In  consequence  of  this,  laws  have  been  enacted 
in  most  of  the  states  designed  to  meet  these  exigencies 
and  to  secure  the  safety  of  persons  peculiarly  exposed 
to  these  dangers.  Within  this  general  category  are  or- 
dinances providing  for  fire  escapes  for  hotels,  theaters, 
factories,  and  other  large  buildings,  a  municipal  inspec- 
tion of  boilers,  and  appliances  designed  to  secure  pas- 
sengers upon  railways  and  steamboats  against  the  dan- 
gers necessarily  incident  to  these  methods  of  transporta- 
tion. In  states  where  manufacturing  is  carried  on  to  a 
large  extent,  provision  is  made  for  the  protection  of 
dangerous  machinery  against  accidental  contact,  for  the 
cleanliness  and  ventilation  of  working  rooms,  for  the 
guarding  of  well  holes,  stairways,  and  elevator  shafts, 
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and  for  the  employment  of  sanitary  appliances.  In 
others,  where  mining  is  the  principal  industry,  special 
provision  is  made  for  the  shoring  up  of  dangerous  walls, 
for  ventilation  shafts,  borie  holes,  escapement  shafts, 
means  of  signaling  the  surface,  for  the  supply  of  fresh 
air,  and  the  elimination,  as  far  as  possible,  of  dangerous 
gases,  for  safe  means  of  hoisting  and  lowering  cages, 
for  a  limitation  upon  the  number  of  persons  permitted 
to  enter  a  cage,  that  cages  shall  be  covered,  and  that 
there  shall  be  fences  and  gates  around  the  tops  of  shafts, 
besides  other  similar  precautions.  These  statutes  have 
been  repeatedly  enforced  by  the  courts  of  the  several 
states,  their  validity  assumed,  and,  so  far  as  we  are 
informed,  they  have  been  uniformly  held  to  be  constitu- 
tional. *  *  *  In  other  states,  laws  have  been  en- 
acted limiting  the  hours  during  which  women  and  chil- 
dren shall  be  employed  in  factories ;  and  while  their  con- 
stitutionality, at  least  as  applied  to  women,  has  been 
doubted  in  some  of  the  states,  they  have  been  generally 
upheld."^^^  To  this  list  should  be  added  the  employers' 
liability  act,  MJhich  is  dictated  by  the  same  policy  of 
safeguarding  a  large  proportion  of  the  community  in 
their  daily  occupations. 

Whether  or  not  a  contract  between  a  servant  and  a 
master  relieving  the  latter  from  liability  for  his  negli- 
gence is  valid  must  depend  solely  upon  the  policy  of 
the  state.  Such  a  contract  made  between  individuals 
is  not  invalid;  but  the  question  is  not  to  be  decided 
upon  considerations  pertaining  to  individuals,  but  by 

i4THolden  v.  Hardy,  169  U.  S.  366,  391,  393;  Opinion  of  the  Jus- 
tices, 163  Mass.  589;  supra,  §  4.  But  whether  these  statutes  permit 
the  assumption  of  rislcs,  see  section  116. 

(145) 


§  25  EMPLOYERS'  LIABILITY.  [Ch.    2 

the  effect  of  such  contracts  upon  the  community  at  large. 
Persons  standing  in  the  relation  of  master  and  servant 
have  become  a  class  by  themselves,  and  a  numerous  class. 
The  magnitude  of  business  enterprises,  the  danger  of 
them,  and  the  number  of  persons  concerned  in  them  have 
caused  the  legislature  to  interfere  in  the  conduct  of 
them,  and  adopt  such  regulations  as  shall  better  secure 
the  safety  of  all  concerned.  To  permit  contracts  re- 
lieving a  master  from  liability  would  render  nugatory 
all  these  precautions.  And  if  it  be  said  that  a  servant 
is  free  to  take  the  risk  or  not,  as  he  pleases,  yet  the  an- 
swer is  that  the  safety  of  the  public  generally  is  not  to 
be  jeopardized  by  the  carelessness  which  such  contracts 
w^ould  induce.  In  this  aspect  the  question  is  analogous 
to  the  case  of  common  carriers. 

In  England  it  was  at  once,  upon  the  passage  of  the 
act,  decided  that  a  servant  could  by  contract  agree  not 
to  claim  compensation  from  his  employer  for  injuries 
suffered  through  the  negligence  of  the  employer  or  of 
his  servant  in  respect  of  any  defect,  negligent  act  or 
omission  under  the  act  or  otherwise  ;^*^  and  the  effect 
of  this  decision  has  been  to  bar  large  numbers  of  em- 
ployes from  the  benefits  intended  to  be  secured  to  them. 
In  New  York  and  Georgia  such  contracts  are  also  per- 
mitted.^*» 

In  Alabama,  where  by  the  rule  of  a  railroad  it  was 
stipulated  that  the  regular  compensation  paid  should 
cover  all  risks  incurred  and  liability  to  accident  from 

148  Griffiths  V.  Earl  of  Dudley,  9  Q.  B.  Div.  357. 

"9  Western  &  A,  R.  Co.  v.  Bishop,  50  Ga.  465;   Fulton  B.  &  C. 
Mills  V.  Wilson,  89  Ga.  318;  Purdy  v.  Rome,  W.  &  O.  R.  Co.,  125 
N.  Y.  209. 
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any  cause,  that  any  claim  to  compensation  would  not 
be  recognized,  and  that  remaining  in  the  service  was  an 
acceptance  of  these  conditions,  it  was  held  that  "the 
statute  makes  the  employer  answerable  in  damages 
when  an  employe  is  injured  in  any  of  the  classes  of 
negligence  specified  therein.  Such  a  stipulation,  being 
in  contravention  of  the  statutory  provisions,  is  opposed 
to  public  policy,  and  does  not  avail  to  secure  nonliabil- 
ity for  an  injury  caused  to  an  employe  by  defendant's 
own  negligence  or  misconduct  in  the  cases  specified  in 
the  statute."^5» 

"Railroads,  like  other  corporations  and  persons,  have 
the  right  to  adopt  reasonable  rules  and  regulations  for 
the  government  of  their  employes,  and  for  their  own  pro- 
tection ;  but  they  cannot  stipulate  for  immunity  from  lia- 
bility for  their  own  wrongful  negligence.  A  rule  which 
imposes  upon  an  employe  to  look  after  and  be  responsi- 
ble for  his  own  safety  contravenes  the  law  itself,  which 
fixes  the  liability  of  railroads  for  negligence  causing 
injury  or  death  to  their  employes."^^^  Rules  which  re- 
quire a  servant  to  use  care  to  i)rotect  himself  and  to 
make  such  an  examination  of  the  appliances  furnished 
as  is  reasonably  within  his  power  do  not  contravene  the 
law,  and  it  is  a  question  for  the  jury  whether  the  em- 
ploye has  obeyed  the  rule.  "So  far  as  rule  140  or  any 
other  rule  militates  against  the  liability  imposed  upon 
an  employer  or  master  under  section  2590  of  the  Code, 
or  contravenes  the  principle  of  law  which  requires  the 
employer  or  master  to  furnish  and  maintain  suitable  ma- 

iBoHisBong  V.  Richmond  &  D.  R.  Co.,  91  Ala.  514,  617;  Richmond 
&  D.  R.  Co.  V.  Jones,  92  Ala.  218. 

161  Louisville  &  N.  R.  Co.  y.  Orr,  91  Ala.  648,  564. 
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terial  and  appliances  for  the  safe  prosecution  of  its  busi- 
ness, and  the  right  of  the  employe  to  presume  that  this 
has  been  done,  it  will  be  regarded  as  wholly  inoperative, 
and  afford  no  protection  to  the  employer  or  master ;  but 
so  far  as  rule  140  imposes  the  duty  upon  employes  to  ex- 
amine for  their  own  safety  the  condition  of  the  cars,  en- 
gines, and  machinery,  etc.,  before  using  them  or  exposing 
themselves  on  or  with  the  same,  so  as  to  ascertain,  as 
far  as  reasonably  can  be  done,  their  condition  and  sound- 
ness, the  rule  is  reasonable  and  proper.  It  cannot  be 
expected  of  car  conductors  or  brakemen  to  make  the 
same  careful  examination,  and  to  be  able  to  discover 
defects  to  the  same  extent,  as  that  required  of  the  em- 
ployer or  master  or  person  intrusted  with  this  duty  for 
the  public  safety  or  safety  of  employes.  »  *  »  to 
the  extent  of  their  information  and  the  opportunities 
afforded  to  make  such  examination  consistently  with 
their  other  duties,  and  the  circumstances  attending,  they 
should  observe  and  obey  the  rule."^^^ 

Where,  in  a  brakeman's  written  application  for  em- 
ployment, he  undertook,  as  soon  as  possible,  to  make 
a  careful  examination  of  things  near  the  track,  so  that 
he  might  understand  the  dangers  attending  them,  it 
was  held  that  he  could  not  recover  for  being  struck 
by  a  station  roof  which  he  undertook  and  had  an  op- 
portunity to  examine.^  ^^ 

1B2  M'emphis  &  C.  R.  Co.  v.  Graham,  94  Ala.  545,  555;  Louisville  & 
N.  R.  Co.  V.  Pearson,  97  Ala.  211. 

issQuinn  v.  New  York,  N.  H.  &  H.  R.  Co.,  175  Mass.  150.  In 
O'Maley  v.  South  Boston  Gas  Light  Co.,  158  Mass.  135,  137,  it  is  said 
that  "the  statute  does  not  attempt  to  take  away  the  right  of  the 
parties  to  make  such  contracts  as  they  choose,  which  will  establish 
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The  policy  which  forbids  a  servant  to  agree  not  to 
hold  his  master  liable  for  his  negligence  does  not  affect 
the  doctrine  of  assumption  of  risk.  The  servant  im- 
pliedly agrees,  when  he  enters  the  employment,  to  take 
the  risk  of  injury  from  the  conditions  he  finds,  and 
an  express  contract  which  merely  puts  into  words  this 
implied  agreement  is  not  invalid.  The  contract  which 
is  forbidden  is  that  which  looks  to  a  future  negligent 
condition,  and  which  barters  away  the  servant's  right 
to  compensation  arising  from  negligence  of  which  he 
did  not  know  or  which  he  could  not  foresee  when  he 
entered  the  service. 

There  seems  to  be  no  distinction  when  the  contract 
is  one  waiving  the  servant's  rights  at  common  law,  or 
when  it  relinquishes  his  rights  under  the  act.  The  pas- 
sage of  a  statute  by  the  legislature  is  a  declaration  of 
the  policy  of  the  state  in  that  regard,  and  a  contract 
waiving  such  a  statute  would  be  as  contrary  to  public 
policy  as  if  it  waived  a  common-law  liability. 

Statutes. 

In  many  of  the  states,  statutes  have  been  passed  pro- 
hibiting the  making  of  contracts  relieving  a  master  from 
liability  for  his  negligence.^^^     It  has  been  held  that 

their  respective  rights  and  duties.  *  *  •  It  would  be  an  unwar- 
ranted construction  of  the  statute,  which  would  tend  to  defeat  its 
object,  to  hold  that  laborers  are  no  longer  permitted  to  contract  to 
take  the  risk  of  working  where  there  are  peculiar  dangers  from 
the  arrangement  of  the  place,  and  from  the  kind  and  quality  of  the 
machinery  used.  Nothing  but  the  plainest  expression  of  Intention 
on  the  part  of  the  legislature  would  warrant  giving  the  statute 
such  an  interpretation."  This  language  was  directed  to  the  point 
that  the  defense  of  assumption  of  risk  was  available  as  well  under 
the  act  as  at  common  law.  See  infra,  §  116. 
16*  Acts  Mass.  1894,  c.  508,  §  6  (Acts  1877.  c.  101,  §  1) :     "No  person 
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the  Ohio  statute  was  unconstitutional,  but  the  court  of 

or  corporation  shall,  by  a  special  contract  with  persons  in  his  or 
its  employ,  exempt  himself  or  itself  from  any  liability  which  he  or 
it  might  be  under  to  such  persons  for  injuries  suffered  by  them  in 
their  employment,  and  which  result  from  the  employer's  own  neg- 
ligence or  from  the  negligence  of  other  persons  in  his  or  its  em- 
ploy." 

This  was  subsequently  modified  to  read  as  follows:  "No  person 
shall,  by  a  special  contract  with  his  employes,  exempt  himself  from 
liability  which  he  may  be  under  to  them  for  injuries  suffered  by 
them  in  their  employment,  and  resulting  from  the  negligence  of 
the  employer,  or  of  a  person  in  his  employ."  Rev.  Laws  Mass.  c. 
106,  §  16.     See,  also.  Rev.  Laws  Mass.  c.  106,  §  15. 

Burns'  Rev.  St.  Ind.  1901,  §  7087:  "All  contracts  made  by  railroads 
or  other  corporations  with  their  employes,  or  rules  or  regulations 
adopted  by  any  corporation  releasing  or  relieving  it  from  liability 
to  any  employe  having  a  right  of  action  under  the  provisions  of  this 
act,  are  hereby  declared  null  and  void." 

Burns'  Rev.  St.  Ind.  1901,  §  7082a  (Acts  Ind.  1901,  c.  225) :  "Release 
for  Injuries.  That  all  contracts  between  employer  and  employe  re- 
leasing the  employer  from  liability  for  damages  arising  out  of  the 
negligence  of  the  employer  by  which  the  employe  is  injured,  or, 
in  case  of  the  employe's  death,  to  his  representatives,  are  against 
public  policy,  and  hereby  declared  null  and  void." 

7082b:  "Release  of  Third  Person.  That  all  contracts  between 
employer  and  employe  releasing  third  persons,  copartnerships,  or 
corporations  from  liability  for  damages  arising  out  of  the  negli- 
gence of  such  third  persons,  copartnerships,  or  corporations  by 
which  the  employe  of  such  employer  is  injured,  or,  in  case  of 
the  death  of  such  employe,  to  his  representatives,  are  against  pub- 
lic policy,  and  are  hereby  declared  null  and  void." 

7082c:  "Contracts  Void — Exception.  That  all  contracts  between 
an  employe  and  a  third  person,  copartnership,  or  corporation,  in 
which  it  is  agreed  that  the  employer  of  such  employe  shall  be 
released  from  liability  for  damages  of  such  employe  arising  out 
of  the  negligence  of  the  employer,  or,  in  case  of  the  death  of 
such  employe,  to  his  representatives,  are  against  public  policy, 
and  are  hereby  declared  null  and  void:  provided,  that  nothing 
in  this  act  shall  apply  to  voluntary  relief  departments  or  asso- 
ciations organized  for  the  purpose  of  insuring  employes.  Nothing 
in  this  act  shall  be  construed  to  revert  back  to  contracts  made 
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last  resort  did  not  find  it  necessary  to  pass  upon  tlie 
question. ^^^ 

5  26.    Belief  fund  agreements. 

An  agreement  whereby  a  servant  becomes  a  member  of  a 
relief  association  on  the  understanding  that,  if  he  accepts  the 
benefits  of  the  association  secured  to  him  in  the  event  of  his 
injury,  he  shall  release  the  master  from  liability,  is  valid. 

Relief  associations  are  a  species  of  insurance,  the 
funds  of  which  are  made  up  from  contributions  by  the 
employes  who  become  members  and  by  the  employer. 
When  a  member  is  injured  or  killed,  he  or  his  repre- 
sentatives receive  certain  sums  agreed  upon,  and  the 
employer  is  released  from  liability  for  the  injury.  These 
agreements  are  held  valid,  and  not  contrary  to  the  com- 
mon-law or  statute  rule  that  an  employer  cannot,  by 
contract,  limit  his  liability  for  negligence,  wherever  it 
appears  that  by  the  terms  of  the  agreement  the  servant 

prior  to  the  passage  of  this  act.  Nor  shall  this  act  affect  pend- 
ing litigation:  provided,  that  nothing  in  any  section  of  this  act 
shall  be  so  construed  as  to  affect  or  apply  to  any  contract  or 
agreement  that  may  be  made  between  the  employer  and  employe, 
or,  in  case  of  death,  his  next  of  kin  or  his  representative,  after 
an  injury  to  the  employe  has  occurred,  but  the  provisions  of  this 
act  shall  apply  solely  to  contracts  made  prior  to  any  injury." 

See,  also,  Laws  Ohio  1890,  vol.  87,  p.  149;  Acts  Wyo.  1891,  c.  28; 
Code  Iowa  1897.  §  2071;  Acts  Fla.  1891,  No.  62;  Laws  Tex.  (Sp. 
Sess.)  1897,  c.  6,  §  4;  Sandels  &  Hill's  Dig.  Ark.  c.  130,  §  6250; 
Gen.  St.  Minn.  1894,  §  2701;  Const.  Mont.  art.  15,  §  16;  Civ.  Code 
Mont.  §  2242;  Laws  N.  M.  1893,  c.  28;  Laws  Miss.  1898,  c.  66; 
Rev.  St.  Mo.  c.  17.  §  2876;  St.  Wis.  1898,  c.  87,  §  1816;  Rev.  Codes 
N.  D.  1899,  §  3072;  Priv.  Laws  N.  C.  1897,  c.  56. 

180  Cox  v.  Pittsburgh,  C ,  C.  &  St.  L.  Ry.  Co.,  1  Ohio  N.  P. 
213,  33  Ohio  Laws,  7;  Shaver  v.  Pennsylvania  Co.,  71  Fed.  931. 
But  see  Pittsburgh.  C,  C.  &  St.  L.  Ry.  Co.  v.  Cox,  55  Ohio  St. 
497;  Peirce  v.  Van  Dusen  (C.  C.  A.)  78  Fed.  693. 
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is  given  an  option  whether  to  receive  the  benefits  or 
bring  his  action.  "It  is  a  choice  between  two  sources 
of  compensation  where  but  a  single  one  existed,  and  it 
is  the  final  acceptance  of  one  against  the  other  that 
gives  validity  to  the  transaction."^^^  In  holding  that 
such  a  contract  did  not  come  within  the  purview  of  a 
statute  forbidding  contracts  limiting  the  master's  lia- 
bility, the  court  said:  "Perhaps  it  is  sufficient  to  say 
that  it  clearly  appears  the  contract  does  not  come  within 
the  terms  of  the  inhibition,  for  the  reason  that  the  em- 
ploye does  not  therein  agree  to  waive  a  right  to  dam- 
ages thereafter  arising  for  personal  injury  or  death. 
He  agrees  simply  that  he  will  elect,  after  the  injury  is 
incurred,  which  form  of  recompense  he  will  demand. 
*  *  *  Taking  the  statute  as  a  whole,  the  contract 
inhibited  is  a  contract  which  by  its  terms  waives  the 
right  of  action  on  the  part  of  the  employe,  while  the 
contract  in  question  does  not  seek  to  waive  a  right  of 
action,  but  expressly  reserves  it,  and  only  gives  to  his 
election  of  remedies  made  after  the  injury  the  effect 
of  a  waiver  of  the  other  remedy.     To  deny  such  a  right 

186  Pittsburgh,  C,  C.  &  St,  L.  Ry.  Co.  v.  Moore,  152  Ind.  345, 
overruling  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Montgomery, 
152  Ind.  1;  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Hosea,  152  Ind. 
412;  Lease  v.  Pennsylvania  Co.,  10  Ind.  App.  47;  Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Elwood,  25  Ind.  App.  671;  Chicago, 
B.  &  Q.  R.  Co.  V.  McGraw,  22  Colo.  363;  Griffiths  v.  Earl  of 
Dudley,  9  Q.  B.  Div.  357;  Owens  v.  Baltimore  &  O.  R.  Co.,  35 
Fed.  715;  State  v.  Baltimore  &  O.  R.  Co.,  36  Fed.  655;  Martin 
V.  Baltimore  &  O.  R.  Co.,  41  Fed.  125;  Otis  v.  Pennsylvania  Co., 
71  Fed.  136;  Vickers  v.  Chicago,  B.  &  Q.  R.  Co.,  71  Fed.  139.  Con- 
tra, Miller  y.  Chicago,  B.  &  Q.  Ry.  Co.,  65  Fed.  305;  Chicago,  B.  & 
Q.  R.  Co.  V.  Miller  (C.  C.  A.)  76  Fed.  439. 
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would  be  to  deny  a  right  to  settle  controversies."^ '^^  A 
minor  may  bind  himself  by  such  a  contract.^"^*  By  the 
Massachusetts  act,  the  amount  received  from  the  fund 
may  be  shown  in  reduction  of  damages.^''® 

157  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Cox,  55  Ohio  St,  497,  510. 
See  Shaver  v.  Pennsylvania  Co.,  71  Fed.  931. 

188  Clements  v.  London  &  N.  W.  Ry.  Co.  [1894]  2  Q.  B.  482;  Flower 
V.  London  &  N.  W,  Ry.  Co.  [1894]  2  Q.  B.  65. 

M»Acts  Mass.  1887,  c.  270,  §  6;  Rev.  Laws  Mass.  c.  106,  §  78. 
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NOTICE  AND  LIMITATION  OF  ACTION. 

§  27.  Notice. 

28.  "Time,  Place,  and  Cause." 

29.  Inaccuracy. 

30.  Time  for  Giving  Notice. 

31.  Person  to  Give  Notice. 

32.  To  Whom  and  How  Notice  is  to  be  Given. 
83.  Effect  of  Notice. 

34.  Limitation  of  Action. 

35.  Amendments. 

36.  Conflict  of  Laws. 

§  27.    Notice. 

The  act  requires  written  notice  of  the  time,  place,  and  cause 
of  the  injury  to  be  given  by  the  plaintiff  to  the  defendant 
within  a  limited  time  as  a  condition  precedent  to  the  right 
of  action. 

The  acts  of  England/  Massachusetts,^  and  Colorado  ^ 
require  the  plaintiff  to  give  notice  of  the  injury  to  the 

1  43  &  44  Vict.  c.  42,  §  4:  "An  action  for  the  recovery  under  this 
act  of  compensation  for  an  injury  shall  not  be  maintainable  unless 
notice  that  injury  has  been  sustained  is  given  within  six  weeks  *  *  * 
from  the  occurrence  of  the  accident:  *  *  *  provided  always, 
that  in  case  of  death  the  want  of  such  notice  shall  be  no  bar  to 
the  maintenance  of  such  action  if  the  judge  shall  be  of  opinion  that 
there  was  reasonable  excuse  for  such  want  of  notice." 

Section  7:  "Notice  in  respect  of  an  injury  under  this  act  shall 
give  the  name  and  address  of  the  person  injured,  and  shall  state  in 
ordinary  language  the  cause  of  the  injury  and  the  date  at  which  it 
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employer  within  a  limited  time  after  its  occurrence. 
This  requisite  of  notice  is,  in  substantially  the  same 

was  sustained,  and  shall  be  served  on  the  employer,  or,  if  there  is 
more  than  one  employer,  upon  one  of  such  employers." 

The  notice  may  be  served  by  delivering  the  same  to,  or  at  the  resi- 
dence or  place  of  business  of,  the  person  on  whom  it  is  to  be  served. 
The  notice  may  also  be  served  by  post  by  a  registered  letter  addressed 
to  the  person  on  whom  it  is  to  be  served  at  his  last  known  place 
of  residence  or  place  of  business,  and,  if  served  by  post,  shall  be 
deemed  to  have  been  served  at  the  lime  when  a  letter  containing 
the  same  would  be  delivered  in  the  ordinary  course  of  post;  and,  in 
proving  the  service  of  such  notice,  it  shall  be  sufficient  to  prove  that 
the  notice  was  properly  addressed  and  registered. 

Where  the  employer  is  a  body  of  persons  corporate  or  unincorpo- 
rate,  the  notice  shall  be  served  by  delivering  the  same  at,  or  by 
sending  it  by  post  in  a  registered  letter  addressed  to,  the  office,  or. 
If  there  be  more  than  one  office,  any  one  of  the  offices  of  such  body. 

A  notice  under  this  section  shall  not  be  deemed  invalid  by  reason 
of  any  defect  or  inaccuracy  therein,  unless  the  judge  who  tries  the 
action  arising  from  the  Injury  mentioned  in  the  notice  shall  be  of 
opinion  that  the  defendant  in  the  action  is  prejudiced  in  his  defense 
by  such  defect  or  inaccuracy,  and  that  the  defect  or  inaccuracy  was 
for  the  purpose  of  misleading. 

«Rev.  Laws  Mass.  c.  106,  §  75,  now  reads:  "No  action  for  the  re- 
covery of  damages  for  injury  or  death  under  the  provisions  of  sec- 
tions seventy-one  to  seventy-four,  inclusive,  shall  be  maintained  un- 
less notice  of  the  time,  place,  and  cause  of  the  injury  is  given  to  the 
employer  within  sixty  days,  and  the  action  is  commenced  within  one 
year,  after  the  accident  which  causes  the  injury  or  death.  Such  no- 
tice shall  be  in  writing,  signed  by  the  person  injured  or  by  a  person 
in  his  behalf;  but  if,  from  physical  or  mental  incapacity,  it  is  im- 
possible for  the  person  injured  to  give  the  notice  within  the  time 
provided  in  this  section,  he  may  give  it  within  ten  days  after  such 
incapacity  has  been  removed;  and  if  he  dies  without  having  given 
the  notice,  and  without  having  been  for  ten  days  at  any  time  after 
his  injury  of  sufficient  capacity  to  give  it,  his  executor  or  admin- 
istrator may  give  such  notice  within  sixty  days  after  his  appoint- 
ment. A  notice  given  under  the  provisions  of  this  section  shall  not 
be  held  invalid  or  insufficient  solely  by  reason  of  an  inaccuracy  in 
stating  the  time,  place,  or  cause  of  the  injury,  if'it  is  shown  that  there 
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terms,  found  in  the  statutes  permitting  an  action  against 
a  municipal  corporation  for  injuries  received  through  a 

was  no  intention  to  mislead,  and  that  the  employer  was  not  in  fact 
misled  thereby.  The  provisions  of  section  twenty-two  of  chapter 
fifty-one  shall  apply  to  notices  under  the  provisions  of  this  section." 

See  Acts  Mass.  1887,  c.  270,  §  3,  as  amended  by  Acts  1888,  c.  155, 
Acts  1892.  c.  260,  §  2,  and  Acts  1900,  c.  446. 

The  section  referred  to  is  as  follows  (Rev.  Laws  Mass.  c.  51,  §  22): 
"A  defendant  shall  not  avail  himself  in  defense  of  any  omission 
to  state  in  such  notice  the  time,  place,  or  cause  of  the  injury  or 
damage,  unless,  within  five  days  after  receipt  of  a  notice,  given 
within  the  time  required  by  law,  and  by  an  authorized  person, 
referring  to  the  injuries  sustained,  and  claiming  damages  there- 
for, the  person  receiving  such  notice,  or  some  person  in  his  behalf, 
notifies  in  writing  the  person  injured,  his  executor  or  administrator, 
or  the  person  giving  or  serving  such  notice  in  his  behalf,  that 
his  notice  is  insufficient,  and  requests  forthwith  a  written  notice 
in  compliance  with  law.  If  the  person  authorized  to  give  such 
notice,  within  five  days  after  the  receipt  of  such  request,  gives 
a  written  notice  complying  with  the  law  as  to  the  time,  place, 
and  cause  of  the  injury  or  damage,  such  notice  shall  have  the  effect 
of  the  original  notice,  and  shall  be  considered  a  part  thereof.  See 
Acts  Mass.  1894,  c.  389. 

The  Massachusetts  statutes  providing  for  the  recovery  of  dam- 
ages for  injuries  suffered  upon  highways  are  substantially  similar  in 
regard  to  notice. 

Rev.  Laws  Mass.  c.  51,  §  20  (Pub.  St.  c.  52,  §  19,  as  amended  by 
Acts  1882,  c.  36,  Acts  1888,  c.  114,  and  Acts  1894,  c.  422) :  "A  person 
so  injured  shall,  within  ten  days  thereafter,  if  such  defect  or  want 
of  repair  is  caused  by  or  consists  in  part  of  snow  or  ice,  or  both, 
and  in  all  other  cases  within  thirty  days  thereafter,  give  to  the 
county,  city,  town,  or  person  by  law  obliged  to  keep  said  way, 
causeway,  or  bridge  in  repair,  notice  of  the  time,  place,  and  cause 
of  the  said  injury  or  damage.  *  *  *  guch  notice  shall  not  be 
invalid  or  insufficient  solely  by  reason  of  any  inaccuracy  in  stating 
the  time,  place,  or  cause  of  the  injury,  if  it  is  shown  that  there 
was  no  intention  to  mislead,  and  that  the  party  entitled  to  notice 
was  not  in  fact  misled  thereby." 

Rev.  Laws  Mass.  c.  51,  §  21  (Pub.  St.  c.  52,  §  21) :  "Such  notice 
shall  be  in  writing,  signed  by  the  person  injured,  or  by  some  one 
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defect  in  the  highway.  The  purpose  of  the  notice  is  to 
aid  the  defendant  in  investigating  the  question  of  his 
liability  by  seasonably  apprising  him  of  the  negligence,* 
and  to  guard  somewhat  against  the  bringing  of  ground- 
less suits. 

"In  statutes  like  that  under  which  two  counts  of  this 
action  were  brought,  the  requirement  of  notice  is  held 
to  make  a  condition  precedent  to  the  right  to  bring  an 
action,  not  on  a  nice  interpretation  of  the  particular 
words  used,  but  upon  a  general  view  of  what  the  legisla- 
ture would  be  likely  to  intend."*    As  the  statute  giving 

in  his  behalf,  and  may  be  given,  in  the  case  of  a  county,  to  one  of 
the  county  commissioners,  or  the  county  treasurer;  in  the  case  of 
a  city,  to  the  mayor,  the  city  clerk,  or  treasurer;  and  in  the  case 
of  a  town,  to  one  of  the  selectmen,  or  to  the  town  clerk  or  treasurer. 
If,  by  reason  ot  physical  or  mental  incapacity,  it  is  impossible  for 
the  person  injured  to  give  the  notice  within  the  time  required,  he 
may  give  it  within  ten  days  after  such  incapacity  has  been  re- 
moved, and,  in  case  of  his  death  without  having  been  for  ten  days 
at  any  time  after  his  injury  of  sufficient  capacity  to  give  the  notice, 
his  executor  or  administrator  may  give  the  notice  within  thirty 
days  after  his  appointment." 

sSess.  Laws  Colo.  1893,  c.  77,  §  2;  Mills'  Ann.  St.  1891-96,  §  1511b. 
"No  action  for  the  recovery  of  compensation  for  injury  or  death 
under  this  act  shall  be  maintained  unless  written  notice  of  the 
time,  place,  and  cause  of  the  injury  is  given  to  the  employer  with- 
in sixty  days,  and  the  action  is  commenced  within  two  years  from 
the  occurrence  of  the  accident  causing  the  injury  or  death.  But 
no  notice  given  under  the  provisions  of  this  section  shall  be 
deemed  invalid  or  insufficient  solely  by  reason  of  any  inaccuracy 
In  stating  the  time,  place,  or  cause  of  injury:  provided,  it  is  shown 
that  there  was  no  intention  to  mislead,  and  that  the  party  en- 
titled to  notice  was  not  in  fact  misled  thereby."  See,  also,  high- 
way statute,  Laws  Colo.  1899,  c.  145. 

*  Spellman  v.  Inhabitants  of  Chicopee,  131  Mass.  443;  Miller  v. 
City  of  Springfield,  177  Mass.  373. 

BVeginan  v.  Morse,  160  Mass.  143,  146;   Keen  v.  Millwall  Dock 
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the  action  has  required  a  notice  of  the  injury,  the  terms 
of  the  act  must  be  followed,  and  a  plaintiff  cannot  ex- 
cuse his  failure  to  give  the  notice  by  evidence  that  the 
defendant  had  waived  it,^  or  that  the  defendant  or  his 
agents  already  knew  of  the  circumstances  of  the  acci- 
dent either  by  verbal  communication  from  the  plaintiff 
or  through  other  sources/  Unless  the  act  itself  pre- 
scribes what  shall  be  an  excuse  for  want  of  notice,  the 
failure  to  give  the  notice  will  be  an  absolute  bar  to  the 
action.* 

The  Massachusetts  and  Colorado  acts  require  the  no- 
tice to  be  in  writing.  There  is  no  such  provision  in  the 
English  act,  but  it  has  been  held  that  sections  4  and  7 
of  that  act  must  be  read  and  construed  together,  and 
that  the  requisites  that  they  mention  could  be  contained 
only  in  a  written  notice.  In  England,  therefore,  the 
notice  must  be  written.^  A  verbal  communication  made 
to  the  employer,  although  made  Avithin  the  time  and 
stating  the  necessary  facts,  is  not  a  compliance  with 
the  act,  and  is  of  no  avail  to  the  plaintiff. 

Co.,  8  Q.  B.  Div.  482.  See,  also,  Gay  v.  City  of  Cambridge,  128  Mass. 
387. 

6  Gay  V.  City  of  Cambridge,  128  Mass.  387;  Macey  v.  Hodson  (Dec. 
24,  1881)  72  Law  T,  140. 

7  Keen  v.  Millwall  Dock  Co.,  8  Q.  B.  Div.  482;  Adams  v.  Nightingale 
(Dec.  24,  1881)  72  Law  T.  139,  (April  15,  1882)  72  Law  T.  424. 
See,  also  Kenady  v.  City  of  Lawrence,  128  Mass,  318;  Miles  v.  City 
of  Lynn,  130  Mass.  398;  Dalton  v.  City  of  Salem,  139  Mass.  91.  But 
the  defendant's  knowledge  is  material  evidence  upon  the  question 
whether  the  notice  was  intended  to  mislead,  or  in  fact  misled  him. 
Infra,  §  29. 

8  Moyle  V.  Jenkins,  8  Q.  B.  Div.  116.  In  case  of  death,  the  English 
act  provides  that,  if  there  is  a  "reasonable  excuse,"  the  want  of  a 
notice  will  not  be  a  bar. 

«  Moyle  V.  Jenkins.  8  Q.  B.  Div.  116. 
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There  seems  to  be  no  objection  to  the  view  that  a  no- 
tice may  be  contained  in  separate  papers,  provided  that 
they  so  refer  to  each  other  as  to  be  taken  together.  Tlie 
dicta  sustain  this  proposition,  although  it  is  not  the  sub- 
ject of  express  decision.  "I  agree  that,  as  a  general 
rule,  the  notice  must  be  given  in  one  notice,  but  I  am 
not  prepared  to  say  that  it  would  be  fatal  if  it  were 
contained  in  more  than  one  notice.  Suppose,  for  ex- 
ample, a  person  in  his  letter  written  on  one  day  should 
describe  fully  the  injury  he  had  sustained,  but  should 
leave  out  his  address,  and  he  should  the  next  day  send 
a  letter  stating  that  'in  the  letter  I  wrote  yesterday  I 
omitted  to  give  you  my  address,  and  I  now  give  it.'  If 
both  these  letters  were  written  in  time,  and  both  served 
on  the  employer,  I  am  not  prepared  to  say  that  the  last 
might  not  be  taken  to  incorporate  the  first;  and  there- 
fore, though  not  an  accurate  but  an  informal  notice,  it 
might  be  considered  a  notice  within  the  meaning  of  the 
statute."  "If  the  letter  of  the  solicitor  in  this  case  had 
referred  in  terms  to  the  inspector's  report,  I  should 
have  asked  then  that  this  case  might  be  further  dis- 
cussed. But  inasmuch  as  here  there  is  no  distinct  ref- 
erence to  any  written  document  at  all,  and  only  an  al- 
lusion to  particulars  having  been  communicated,  I  can- 
not say  that  there  is  a  notice  in  writing  on  behalf  of  or 
by  the  injured  person,  within  the  terms  of  this  sec- 
tion."^® Thus,  a  notice,  itself  defective,  cannot  be  cured 
by  reference  to  a  prior  verbal  communication,  and  it 

10  Keen  v.  Millwall  Dock  Co..  8  Q.  B.  Div.  482.  485,  46  Law  T.  (N.  S.) 
473,  51  Law  J.  Q.  B.  279,  30  Wkly.  Rep.  503;  Driscoll  v.  City  of 
Fall  River,  1(53  Mass.  105.  See  Lamley  v.  Mayor,  etc.,  of  East  Ret- 
ford, 56  J.  P.  133;  Carter  v.  Drysdale,  12  Q.  B.  Div.  91. 
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would  seem  that,  where  several  papers  must  be  relied 
upon,  they  should  all  be  in  writing,  and  served  upon 
the  employer  within  the  time  limited. 

The  notice  is  not  to  be  strictly  construed.  "It  is  to  be 
written  in  'ordinary  language';  that  is,  the  party  is  to 
use  his  own  untutored  language."  ^^  "The  notices  re- 
quired by  the  statute  are  not  to  be  construed  with  tech- 
nical strictness,  but  enough  should  appear  in  them  to 
show  that  they  are  intended  as  the  basis  of  a  claim."  ^^ 

Although  the  notice  is  given  as  a  basis  of  a  claim, 
it  need  not  in  terms  claim  compensation  for  the  injury, 
since  that  is  not  one  of  the  statements  which  the  act 
requires  it  to  contain.^  ^ 

§  28.     "Time,  place,  and  cause." 

The  notice  must  state  with  substantial  aiccuracy  the  time, 
place,  and  cause  of  the  injury. 

The  English  act  requires  the  notice  to  "state  in  ordi- 
nary language  the  cause  of  the  injury  and  the  date  at 
which  it  was  sustained."  The  name  and  address  of  the 
plaintiff  must  also  be  given.  The  Massachusetts  act 
has  adopted  the  phraseology  of  the  earlier  highway  stat- 
ute, and  requires  "notice  of  the  time,  place,  and  cause 

11  stone  V.  Hyde,  9  Q.  B.  Div.  76,  79. 

i2Driscoll  V.  City  of  Fall  River,  163  Mass.  105,  108;  Daly  v.  Ne-w 
Jersey  S.  &  I.  Co.,  155  Mass.  1;  Hughes  v.  City  of  Lawrence,  160 
Mass.  474;  Clarkson  v.  Musgrave,  9  Q.  B.  Div.  386;  Thomson  v.  Rob- 
ertson, 12  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  121. 

13  Kenady  v.  City  of  Lawrence,  128  Mass.  318;  Taylor  v.  Inhabitants 
of  Wobum,  130  Mass.  494;  Savory  v.  Haverhill,  132  Mass.  324;  Ly- 
man V.  County  of  Hampshire,  138  Mass.  74;  priscoll  v.  City  of  Fall 
River,  163  Mass.  105. 
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of  the  injury"  to  be  given.    The  same  words  are  found 
in  the  Colorado  act. 

It  has  already  been  noted  that  these  statements  do 
not  need  to  be  in  technical  language  or  in  any  set  form ; 
the  notice  need  not  be  drafted  with  the  care  of  a  decla- 
ration or  with  a  view  of  .setting  out  a  good  cause  of 
action.^*  "The  object  of  the  notice  is  to  direct  atten- 
tion with  substantial  accuracy,  not  with  unerring  preci- 
sion, to  the  place  where  an  accident  has  happened."^** 
It  is  enough  if  the  notice  sets  out  these  requisites  with 
such  fullness  that  the  defendant  is  able  upon  investi- 
gation to  discover  the  place  and  the  defect.^  ^  Since 
the  passage  of  the  amendment  to  the  highway  statute 
in  1882,  providing  that  a  notice  shall  not  be  invalid 
by  reason  of  inaccuracy  if  the  inaccuracy  was  not  in- 
tended to  mislead,  and  the  defendant  was  not  in  fact 
misled, — a  provision  that  is  incorporated  in  the  acts  of 
Massachusetts  and  England, — sl  lesser  degree  of  accu- 
racy is  required.^'' 

Time. 

The  time  is  sufficiently  stated  when  the  date  of  the 
accident  is  set  forth.  It  is  not  necessary  that  the  di- 
vision or  hour  of  the  day  be  given.^^    Under  the  first 

1*  Canterbury  v.  City  of  Boston,  141  Mass.  215,  218;  Clarkson  v. 
Musgrave,  9  Q.  B.  Div.  386;  supra,  §  27. 

15  Hughes  V.  City  of  Lawreuce,  160  Mass.  474,  482. 

i«  Sargent  v.  City  of  Lynn,  138  Mass.  599;  Lyman  v.  County  of 
Hampshire,  138  Mass.  74;  Lowe  v.  Inhabitants  of  Clinton,  133  Mass. 
526. 

17  Infra,  §  29.  v 

18  Larkin  v.  City  of  Boston,  128  Mass.  521;  Donnelly  v.  City  of  Fall 
River,  132  Mass.  299;   Savory  v.  City  of  Haverhill,  132  Mass.  324; 
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highway  statute  a  statement  that  the  accident  happened 
on  "Christmas  morning"  was  held  good.^^ 

Place. 

An  entire  omission  to  state  the  place  rendered  the 
notice  fatally  defective,  but  by  the  Massachusetts  statute 
of  1894,  c.  389,  this  cannot  be  taken  advantage  of  by 
the  defendant  unless  he  has  given  the  plaintiff  an  oppor- 
tunity to  amend  his  notice  in  this  regard.^®  Under  the 
earlier  highway  acts  the  description  of  the  place  was 
not  sufficient  if  it  applied  equally  well  to  two  or  more 
places,^^  although,  if  the  notice  was  ambiguous,  it  could 
be  shown  that  an  agent  of  the  defendant  was  told  the 
exact  spot,  and  the  inaccuracy  thereby  cured.^^  Since 
the  purpose  of  the  notice  is  merely  to  aid  the  defendant 
in  locating  the  place  of  the  accident,  a  lesser  degree 
of  certainty  is  required  when  the  defect  is  permanent 
or  obvious  than  when  it  is  a  temporary  or  transient  con- 
dition.^^ 

Welch  V.  Inhabitants  of  Gardner,  133  Mass.  529;  Aston  v.  City  of 
Newton,  134  Mass.  507;  Cronin  v.  City  of  Boston,  135  Mass.  110;  Ly- 
man V.  County  of  Hampshire,  138  Mass.  74;  Donahoe  v.  Old  Colony 
R.  Co.,  153  Mass.  356;  Drommie  v.  Hogan,  153  Mass.  29. 

19  Taylor  v.  Inhabitants  of  Woburn,  130  Mass.  494. 

20  Gardner  v.  Inhabitants  of  Weymouth,  155  Mass.  595;  infra,  §  29. 

21  Dalton  V.  City  of  Salem,  139  Mass.  91. 

22Veno  V.  City  of  Waltham,  158  Mass.  279;  Norwood  v.  City  of 
Somerville,  159  Mass.  105. 

23  Spellman  v.  Inhabitants  of  Chicopee,  131  Mass.  443;  Cronin  v. 
City  of  Boston,  135  Mass.  110.  For  sufficient  descriptions,  see  Larkin 
V.  City  of  Boston,  128  Mass.  521;  Savory  v.  City  of  Haverhill,  132 
Mass.  324;  Welch  v.  Inhabitants  of  Gardner,  133  Mass.  529;  McCabe 
V.  City  of  Cambridge,  134  Mass.  484;  Aston  v.  City  of  Newton,  134 
Mass.  507;  Pendergast  v.  Inhabitants  of  Clinton,  147  Mass.  402;  Rich- 
ardson V.  City  of  Boston,  156  Mass.  145;   Young  v.  Inhabitants  of 
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Cause. 

Subject  to  the  statutes  above  noted  in  regard  to  the 
inaccuracy  of  the  statements,  the  notice  must  give  the 
cause  of  the  injury;-^  and  this  requirement  is  not  ful- 
filled by  a  statement  that  the  accident  happened  "in 
consequence  of  certain  defective  arrangements,"  or  by 
reason  of  a  "defective  condition."  ^^  The  notice  must 
show  in  what  the  negligence  or  defect  consisted, — the 
facts  that  caused  the  injury;  but  it  need  not  give  "the 
cause  of  that  cause,"  or  point  out  the  specific  act  of 
negligence  or  name  the  person  who  was  negligent.^* 
Thus,  the  following  statements  of  the  cause  have  been 
considered  sufficient :  "By  reason  of  a  defective  and  in- 
sufficient staging,  and  the  fall  of  the  staging  ;"2^  "by 
a  stone  being  precipitated  upon  him  from  your  derrick 
as  a  result  of  your  negligence  and  of  the  negligence 

Douglas,  157  Mass.  383;  Conners  v.  City  of  Lowell,  158  Mass.  336; 
Hughes  V.  City  of  Lawrence,  160  Mass.  474;  Coffin  v.  Inhabitants  of 
Palmer,  162  Mass.  192.  For  insufficient  descriptions,  see  Donnelly 
V.  City  of  Fall  River,  130  Mass.  115;  Miles  v.  City  of  Lynn,  130  Mass. 
398;  Post  V.  Inhabitants  of  Foxborough,  131  Mass.  202;  Shea  v.  City 
of  Lowell,  132  Mass.  187;  Shallow  v.  City  of  Salem,  136  Mass.  136; 
Miller  v.  City  of  Springfield,  177  Mass.  373. 

24  McNulty  V.  City  of  Cambridge,  130  Mass.  275. 

25  Hunter  v.  Dickinson  (March  25,  1882)  72  Law  T.  373.  See,  also, 
Larkin  v.  City  of  Boston,  128  Mass.  521;  Noonan  v.  City  of  Lawrence, 
130  Mass.  161;  Miles  v.  City  of  Lynn,  130  Mass.  398;  Madden  v.  City 
of  Springfield,  131  Mass.  441;  Dickie  v.  Boston  &  A.  R.  Co.,  131 
Mass.  516;  Dalton  v.  City  of  Salem,  131  Mass.  551;  Shea  v.  City  of 
Lowell,  132  Mass.  187;  Roberts  v.  Inhabitants  of  Douglas,  140  Mass. 
129. 

28  Lynch  v.  Allyn,  160  Mass.  248;  Beauregard  v.  Webb  Granite  &  C. 
Co.,  160  Mass.  201;  Brick  v.  Bosworth,  162  Mass.  334.  See,  also. 
Whitman  v.  Inhabitants  of  Groveland,  131  Mass.  553. 

«7  Drommie  v.  Hogan,  153  Mass.  29. 
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of  some  person  for  whose  negligence  you  are  liable  ;"2^ 
"the  falling  of  a  bank  of  earth  ;"29  "the  falling  of  a 
derrick  upon  him  on  account  of  the  same  being  improp- 
erly or  insecurely  fastened."  ^° 

Cases  arising  under  the  highway  statute,  and  relating 
to  the  sufficiency  of  the  statement  of  cause,  are  collected 
below.^^ 

§  29.    Inaccuracy. 

A  defect  or  inaccuracy  in  the  notice  does  not  invalidate  it, 
if  such  defect  or  inaccuracy  was  not  for  the  purpose  of  mis- 
leading the  defendant,  or  if  in  fact  he  was  not  misled  thereby. 

Massachusetts. 

The  Massachusetts  act  contains  the  provision,  "but 
no  notice  given  under  the  provisions  of  this  section  shall 
be 'deemed  to  be  invalid  or  insufficient  solely  by  rea- 
son of  any  inaccuracy  in  stating  the  time,  place,  or 

28  Beauregard  v.  Webb  Granite  &  C.  Co.,  160  Mass.  201. 

29  Lynch  v.  Allyn,  160  Mass.  248. 

so  Brick  v.  Boswortti,,  162  Mass.  334.  See,  also,  Donahoe  v.  Old 
Colony  R.  Co.,  153  Mass.  356;  Franks  v.  Silver  &  Co.  (May  27,  1882) 
73  Law  T.  69.  Different  causes  may  be  stated.  Coughlan  v.  City  of 
Cambridge,  166  Mass.  268. 

31  Sufficient  statement  of  cause:  Taylor  v.  Inhabitants  of  Woburn, 
130  Mass.  494;  Spellman  v.  Inhabitants  of  Chicopee,  131  Mass.  443; 
Savory  v.  City  of  Haverhill,  132  Mass.  324;  Bailey  v.  Inhabitants  of 
Everett,  132  Mass.  441;  Welch  v.  Inhabitants  of  Gardner,  133  Mass. 
529;  McCabe  v.  City  of  Cambridge,  134  Mass.  484;  Aston  v.  City  of 
Newton,  134  Mass.  507;  Dalton  v.  City  of  Salem,  136  Mass.  278;  Gro- 
gan  V.  City  of  Worcester,  140  Mass.  227;  Davis  v.  Inhabitants  of 
Charlton,  140  Mass.  422;  Canterbury  v.  City  of  Boston,  141  Mass.  215; 
Richardson  v.  City  of  Boston,  156  Mass.  145.  Insufficient  statement: 
Cronin  v.  City  of  Boston,  135  Mass.  110;  Lyon  v.  City  of  Cambridge, 
136  Mass.  419;  Fortin  v.  Inhabitants  of  Easthampton,  142  Mass.  486; 
Miller  v.  City  of  Springfield.  177  Mass.  373. 
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cause  of  the  injury:  provided  it  is  shown  that  there 
was  no  intention  to  mislead,  and  that  the  party  en- 
titled to  notice  was  not  in  fact  misled  thereby."  These 
words  were  first  used  in  Act  1882,  c.  36,  which  amended 
the  previous  statute  relating  to  notices  in  cases  of  in- 
jury from  defects  in  the  highway .^^  "This  amendment 
does  not  relieve  a  plaintiff  of  the  necessity  of  giving  a 
notice,  nor  of  stating  in  his  notice  each  of  the  three 
facts  called  for  by  the  statute,  namely,  the  time,  place, 
and  cause  of  the  injury.  It  purports  to  relieve  only 
from  the  effect  of  an  inaccuracy  in  stating  either  of 
these,  where  there  was  no  intention  to  mislead  the  de- 
fendant, and  where  the  defendant  was  not  in  fact  mis- 
led. Construing  it  strictly,  it  seems  to  contemplate  a 
case  where  the  notice  would  be  sufficient  as  to  the  re- 
quired elements,  were  it  not  for  an  inaccuracy  in  the 
statement  that  is  liable  to  mislead.  Before  the  passage 
of  this  statute,  it  was  held  that  a  notice,  to  be  good, 
must  be  sufficiently  full  and  accurate  in  stating  each 
of  the  required  particulars  to  furnish  substantial  aid 
to  the  defendant  in  the  investigation  of  the  claim,  and 
to  enable  the  authorities  to  ascertain  with  reasonable 
certainty  on  what  it  was  founded.  •  •  ♦  We  think 
it  would  be  too  strict  a  construction  to  hold  that  the 
amendment  applies  only  to  cases  of  misstatement,  for 
an  incomplete  and  imperfect  statement  which  is  not 
false  may  be  termed  inaccurate,  and  may  sometimes 
mislead.  Yet  the  amendment  can  have  no  application 
where  there  is  no  statement  at  all;  and  this  is  true, 

•2  Supra,  §  27,  note  2.  This  amendment'did  not  cure  an  Inaccuracy 
In  a  notice  given  before  it  went  into  effect.  Shallow  v.  City  of 
Salem,  136  Mass.  136. 
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whether  the  omission  to  make  a  statement  relates  to 
only  one  of  the  required  particulars,  or  to  all  of  them. 
Since  the  passage  of  the  amendatory  statute,  as  well  as 
before,  there  must  be,  in  regard  to  each  particular,  a 
statement  such  as  would,  if  correct,  be  of  substantial 
assistance  to  the  authorities  in  the  investigation  of  the 
claim.  This  is  a  condition  precedent  to  the  maintenance 
of  the  suit.  If  there  is  a  statement  of  the  kind  required 
which  as  to  the  time  or  the  place  or  the  cause  of  the 
injury  is  inaccurate,  whether  from  falsity  or  deficiency, 
whether  through  omission  or  error,  the  plaintiff  may 
still  recover  if  there  was  no  intention  to  mislead,  and 
if  the  inaccuracy  did  not  in  fact  mislead.  In  the  pres- 
ent case  the  notice  contains  no  statement  of  the  place 
of  the  injury,  even  if  it  could  be  held  that  there  is  a 
statement  of  the  cause  of  it.  All  that  appears  is  that 
the  accident  happened  on  some  sidewalk  where  there 
was  a  hydrant ;  but  this  is  not  enough.  For  this  reason, 
the  notice  is  fatally  defective,  and  it  cannot  properly 
be  said  that  there  was  an  inaccuracy  in  stating  the 
place,  so  as  to  make  the  amendment  applicable,  when 
there  was  no  statement  of  it,  nor  any  attempt  to  state 
it."  33 

A  notice  under  the  Massachusetts  act,  to  be  good, 
therefore,  must  contain  a  statement  of  the  time,  of  the 
place,  and  of  the  cause,  and  if  one  of  these  is  omitted  it 
is  fatally  defective,  entirely  apart  from  the  question 
whether  there  was  an  intention  to  mislead  the  defend- 
ant or  whether  he  was  in  fact  misled.  But  "a  very 
slight  suggestion  of  the  cause  will  be  sufficient  when 

83  Gardner  v.  Inhabitants  of  Weymouth,  155  Mass.  595,  596.     See 
Fortin  v.  Inhabitants  of  Easthampton,  142  Mass.  486. 
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the  conditions  of  the  statute  are  compluvl  \vi(h;"^* 
and  if  an  attempt  to  state  one  of  the  re(]nisiles  <-an  be 
found  in  the  notice  it  will  be  held  good,  if  there  were  no 
intention  to  mislead,  or  if  the  defendant  was  not  in 
fact  misled.  Thus,  this  statement  of  cause,  "thrown 
from  her  carriage,  caused  by  a  defect  in  the  road,"  has 
been  held  to  be  an  inaccuracy,  against  which  the  proviso 
of  the  statute  relieves.^** 

In  order  to  come  within  the  provisions  of  the  clause 
of  the  act  relative  to  inaccuracies  in  the  notice,  the 
plaintiff  must  show  that  he  did  not  intend  to  mislead 
the  defendant,  and  that  the  defendant  was  not  in  fact 
misled.  The  burden  of  proof  is  on  the  plaintiff  to  es- 
tablish both  of  these  propositions,  but  the  fact  "may 
often  be  inferred  from  the  circumstances,  without  tes- 
timony directly  to  the  point.  But  in  the  present  case 
the  notice  was  of  a  kind  which  would  have  a  direct  tend- 
ency to  mislead,  and  there  was  no  evidence  tending 
to  show  that  the  authorities  were  not  misled  by  it,  or 
that,  as  set  out  in  the  bill  of  exceptions,  they  'ever, 
until  the  time  of  trial,  had  a  different  account  of  the 
accident  from  the  one  given  in  the  notice.'  Such  a  no- 
tice, and  such  an  investigation  as  the  authorities  would 
naturally  make  on  account  of  it,  would  be  likely  to  lead 
them  to  rest  their  defense  on  the  legal  proposition  that 

•*  Fortin  v.  Inhabitants  of  Easthampton,  142  Mass.  486. 

35  Carberry  v.  Inhabitants  of  Sharon,  166  Mass.  32.  For  examples 
of  inaccuracies,  see  Canterbury  v.  City  of  Boston,  141  Mass.  215;  Lif- 
fln  V.  Inhabitants  of  Beverly,  145  Mass.  549;  Bowes  v.  City  of  Boston, 
155  Mass.  344;  Veno  v.  City  of  Waltham,  158  Mass.  279;  Conners  v. 
City  of  Lowell,  158  Mass.  336;  Hughes  v.  City  of  Lawrence,  160  Mass. 
474;  Fuller  v.  Inhabitants  of  Hyde  Park,  162  Mass.  51.  For  rulings 
under  the  English  act,  see  infra,  notes  44-46. 
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cities  are  not  liable  for  accidents  caused  by  the  fright 
of  horses  from  objects  of  a  grotesque  or  unusual  appear- 
ance in  the  street.  *  *  *  A  misstatement  is  more 
likely  to  mislead  than  no  statement  at  all.  We  are  of 
opinion  that  there  was  no  evidence  on  which  the  jury 
could  find  that  the  notice  was  sufficient  to  enable  the 
plaintiff  to  recover  for  an  injury  caused  by  a  collision 
with  a  pile  of  stones."  ^®  Where  the  notice  itself  has 
no  tendency  to  mislead,  the  jury  may  find  that  the  plain- 
tiff did  not  intend  to  mislead  the  defendant,  and  that 
the  latter  was  not  in  fact  misled  thereby.^^  On  the 
issue  whether  the  defendant  was  in  fact  misled,  evidence 
is  admissible  that  the  defendant  was  at  the  scene  of 
the  accident,  helped  remove  the  injured  person,  and 
saw  the  condition  of  the  premises,^®  or  that  he  or  his 
agents  were  told  the  circumstances  of  the  accident  by 
the  plaintiff,  or  knew  of  it  through  other  sources.^* 

Whether  or  not  the  notice  is  sufficient  is  a  question 
of  law  for  the  court ;  ^°  but  the  questions  whether  the 
plaintiff  intended  to  mislead  or  whether  the  defendant 
was  misled  are  to  be  determined  by  the  jury.^^ 

36  Bowes  V.  City  of  Boston,  155  Mass.  344,  349;  infra,  §  33;  Miller  v. 
City  of  Springfield,  177  Mass.  373. 

37  Conners  v.  City  of  Lowell,  158  Mass.  336.  See,  also.  Whitman 
V.  Inhabitants  of  Groveland,  131  Mass.  553;  McCabe  v.  City  of  Cam- 
bridge, 134  Mass.  484;  Shallow  v.  City  of  Salem,  136  Mass.  136;  Sar- 
gent V.  City  of  Lynn,  138  Mass.  599;  Canterbury  v.  City  of  Boston, 
141  Mass.  215;  Dolan  v.  Alley,  153  Mass.  380. 

38  Drommie  v.  Hogan,  153  Mass.  29. 

soFortin  v.  Inhabitants  of  Easthampton,  142  Mass.  486;  Veno  v. 
City  of  Waltham,  158  Mass.  279;  Norwood  v.  City  of  Somerville,  159 
Mass.  105. 

40  Shea  v.  City  of  Lowell,  132  Mass.  187. 

4iLiffin  V.  Inhabitants  of  Beverly,  145  Mass.  549;  Carter  v.  Drys- 
dale,  12  Q.  B.  Div.  91. 
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A  recent  statute  in  Massachusetts  ^^  relating  to  no 
ticos  in  cases  of  injury,  and  applicable  to  notices  under 
the  highway  statutes  and  under  the  act,  has  practically 
removed  any  defense  which  the  defendant  might  for- 
merly have  urged  with  reference  to  omissions  or  inac- 
curacies in  the  statements  of  time,  place,  or  cause.  By 
this  statute  a  defendant  cannot  take  the  objection  that 
the  notice  omits  to  state  the  time,  place,  or  cause,  unless 
within  five  days  after  the  receipt  of  the  notice  he  de- 

*2Rev.  Laws  Mass.  c.  106,  §  75:  "A  notice  given  under  the  pro- 
visions of  tliis  section  shall  not  be  held  invalid  or  insufficient  solely 
by  reason  of  an  inaccuracy  in  stating  the  time,  place,  or  cause  of  the 
injury,  if  it  is  shown  that  there  was  no  intention  to  mislead,  and 
that  the  employer  was  not  in  fact  misled  thereby.  The  provisions 
of  section  twenty-two  of  chapter  fifty-one  shall  apply  to  notices  un- 
der the  provisions  of  this  section." 

The  section  referred  to  is  as  follows  (Rev.  Laws  Mass.  c.  51,  §  22): 
"A  defendant  shall  not  avail  himself  in  defense  of  any  omission 
to  state  in  such  notice  the  time,  place,  or  cause  of  the  injury  or  dam- 
age, unless,  within  five  days  after  receipt  of  a  notice,  given  within 
the  time  required  by  law,  and  by  an  authorized  person,  referring  to 
the  injuries  sustained,  and  claiming  damages  therefor,  the  person  re- 
ceiving such  notice,  or  some  person  in  his  behalf,  notifies  in  writing 
the  person  injured,  his  executor  or  administrator,  or  the  person 
giving  or  serving  such  notice  in  his  behalf,  that  his  notice  is  in- 
sufficient, and  requests  forthwith  a  written  notice  in  compliance  with 
law.  If  the  person  authorized  to  give  such  notice,  within  five  days 
after  the  receipt  of  such  request,  gives  a  written  notice  complying 
with  the  law  as  to  the  time,  place,  and  cause  of  the  injury  or  dam- 
age, such  notice  shall  have  the  effect  of  the  original  notice,  and  shall 
be  considered  a  part  thereof." 

This  is  a  re-enactment  of  the  earlier  statute, — Acts  Mass.  1894,  c. 
389.  Where  plaintiff  omits  to  give  amended  notice  within  the  fiv9 
days,  but  sends  a  second  notice  within  thirty  days,  this  second  no- 
tice is  "none  the  worse  that  the  plaintiff  has  given  an  insufficient 
one  before.    McLean  v.  City  of  Boston,  180  Mass.  6. 
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mands  of  the  person  giving  it  a  furthe-r  notice,  and  that 
person  neglects  for  more  than  five  days  to  furnish  it. 

The  inaccuracies  covered  by  these  Massachusetts  acts 
are  those  occurring  in  the  statements  of  time,  place, 
and  cause.  The  act  does  not  relieve  against  a  defect 
in  giving  a  notice,  either  on  the  part  of  the  person  giv- 
ing or  the  person  receiving  it.*^ 

England. 

The  English  act  provides  that  "a  notice  under  this 
section  shall  not  be  deemed  invalid  by  reason  of  any 
defect  or  inaccuracy  therein,  unless  the  judge  who  tries 
the  action  arising  from  the  injury  mentioned  in  the  no- 
tice shall  be  of  opinion  that  the  defendant  in  the  action 
is  prejudiced  in  his  defense  by  such  defect  or  inaccu- 
racy, and  that  the  defect  or  inaccuracy  was  for  the  pur- 
pose of  misleading." 

An  early  case  held  that  a  statement  of  the  cause  of 
the  injury  in  these  words,  "in  consequence  of  certain 
defective  arrangements,"  was  equivalent  to  an  omission 
to  state  any  cause,  and  that  therefore  the  notice  did 
not  come  within  the  proviso.^*  But  this  ruling  has 
been  denied,  and  it  is  held  that  a  complete  omission 
to  state  any  cause,^^  or  an  omission  to  give  the  date,^^ 
is  a  defect  or  inaccuracy  which  does  not  render  the  no- 
tice invalid  if  the  defense  was  not  prejudiced,  or  there 
was  no  intention  to  mislead. 

43  Harding  v.  Lynn  &  B.  R.  Co.,  172  Mass.  415. 

44  Hunter  v.  Dickinson  (March  25,  1882)  72  Law  T.  373. 

45  stone  V.  Hyde,  9  Q.  B.  Div.  76;  46  Law  T.  (N.  S.)  421,  51  Law  J. 
Q.  B.  452. 

46  Carter  v.  Drysdale,  12  Q.  B.  Div.  91.  See,  also,  Thomson  v.  Rob- 
ertson, 12  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  121,  22  Scot.  Law  R.  97. 
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In  order  to  come  within  the  proviso,  the  plaintiff 
must  show  both  that  the  defense  was  not  prejudiced  by 
the  defect  or  inaccuracy,  and  that  such  defect  or  inac- 
curacy was  not  for  the  purpose  of  misleading.  The  Eng- 
lish rule  seems  to  differ  from  that  established  in  Mas- 
sachusetts, in  that  the  court  must  in  every  case  require 
some  evidence  on  both  of  these  propositions  where  a 
notice  is  shown  to  be  defective,  and  cannot  find  these 
facts  from  the  statements  contained  in  the  notice  it- 
self.-^^ 

§  30.    Time  for  giving  notice. 

The  notice  must  be  both  sent  and  received  within  the  time 
limited  by  the  act. 

Under  the  English  act,  the  notice  must  be  given  "with- 
in six  weeks,"  and  under  the  Massachusetts  and  Col- 
orado acts  "within  sixty  days,"  after  the  occurrence  of 
the  accident.^*  The  notice  must  be  both  sent  and  re- 
ceived within  the  time  limited;  and  thus,  where  the  in- 
jury happened  in  Scotland  on  May  7th,  and  a  notice 
was  sent  which  in  course  of  post  could  not  be  received 
until  June  19th,  it  was  held  that  proper  notice  had  not 
been  given,  since  the  18th  was  the  last  day  of  the  six 
weeks ;^®  and  in  computing  time  the  day' upon  which 
the  accident  happened  is  to  be  excluded.'^*^ 

Bringing  an  action  does  not  do  away  with  the  neces- 
sity of  notice,  although  the  action  is  begun  within  the 

47  stone  V.  Hyde,  9  Q.  B.  Div.  76,  51  Law  J.  Q.  B.  452. 
<8  Supra,  §  27. 

4»  McDonagh  v.  MacLellan,  13  Rettie,  Ct.  Sess.  Cas.    (4th  Ser.) 
1000. 
»o  Bemis  v.  Leonard,  118  Mass.  502. 
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time  limited  for  giving  the  notice.^  ^  And  if  the  notice 
is  not  served  until  after  the  writ  is  made,  although  the 
notice  is  given  to  the  defendant  on  the  same  day  on 
which  the  writ  is  served,  a  suit  cannot  be  maintained 
under  the  act.^^  Evidence  to  show  whftn  the  notice  was 
given  and  received  is  admissible.^^ 

Disability  of  plaintiff. 

The  Massachusetts  act  contains  a  provision  whereby, 
"if  from  physical  or  mental  incapacity  it  is  impossible 
for  the  person  injured  to  give  the  notice  within  the  time 
provided  in  said  section,  he  may  give  the  same  within 
ten  days  after  such  incapacity  is  removed,  and  in  case 
of  his  death  without  having  given  the  notice,  and  with- 
out having  been  for  ten  days  at  any  time  after  his  in- 
jury of  sufficient  capacity  to  give  the  notice,  his  ex- 
ecutor or  administrator  may  give  such  notice  within 
sixty  days  after  his  appointment."  ^^ 

To  avail  himself  of  this  extension  of  time,  the  plain- 
tiff must  show  his  physical  and  mental  incapacity  to 
give  the  notice,^^  and  when  the  evidence  upon  this  point 
is  conflicting  the  jury  are  to  pass  upon  it.^^  "It  has 
repeatedly  been  held  that  a  plaintiff  cannot  take  ad- 
vantage of  this  last  provision  of  the  statute  if  his  phys- 
ical and  mental  capacity  would  enable  him  to  procure 

61  Foley  V.  Pettee  Machine  Works,  149  Mass.  294. 
82  Veginan  v.  Morse,  160  Mass.  143. 

53  Hayes  v.  Inhabitants  of  Hyde  Park,  153  Mass.  514. 

54  Supra,  §  27,  note  2. 

55  Mitchell  V.  City  of  Worcester,  129  Mass.  525;  May  v.  City  of 
Boston,  150  Mass.  517;  Ledwidge  v.  Hathaway,  170  Mass.  348. 

56  Welch  V.  Inhabitants  of  Gardner,  133  Mass.  529 ;  Saunders  v. 
City  of  Boston,  167  Mass.  595. 
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another  person  to  give  the  notice  in  his  behalf,  even 
though  he  could  not  give  it  personally."  "^^  It  must 
therefore  appear  that  he  was  both  physically  and  men- 
tally disabled,^^  and  this  fact  is  not  shown  by  evidence 
that  he  was  confined  in  bed  at  home  or  at  a  hospital 
and  conscious  most  of  the  time;^®  but  if  it  appears  that 
he  was  often  delirious,  with  few  moments  in  which  he 
could  attend  to  business,  there  is  evidence  to  be  sub- 
mitted to  the  jury.®'' 

When  death  results  from  the  injury,  and  the  personal 
representative  is  the  proper  person  to  give  the  notice, 
it  must  be  given  to  the  employer  within  sixty  days  from 
the  date  of  the  appointment  of  the  executor  or  admin- 
istrator.®^ 

The  acts  of  England  and  Colorado  do  not  provide 
for  any  extension  of  time  because  of  the  inability  of 
the  servant  to  give  notice,  and  therefore,  unless  notice 
is  given  on  his  behalf  during  the  period  limited  in 
those  statutes,  he  is  without  remedy  under  the  act. 

§  31.    Person  to  give  notice. 

The  notice  must  be  given  by  the  injured  servant  or  by  some 
one  in  his  behalf. 

In  case  of  his  death  his  personal  representative  may  give  the 
notice. 

87  Saunders  v.  City  of  Boston,  167  Mass.  595. 

68  Cogan  V.  Burnham,  175  Mass.  391. 

eoMcNulty  v.  City  of  Cambridge,  130  Mass,  275;  Lyons  v.  City  of 
Cambridge,  132  Mass.  534;  May  v.  City  of  Boston,  150  Mass.  517; 
Saunders  v.  City  of  Boston,  167  Mass.  595;  Ledwidge  v.  Hathaway, 
170  Mass.  348. 

60  Welch  V.  Inhabitants  of  Gardner,  133  Mass.  529;  Barclay  v.  City 
of  Boston,  167  Mass.  596,  173  Mass.  311. 

61  Infra,  §  31. 
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Under  the  Massachusetts  act,  the  notice  must  be 
"signed  by  the  person  injured,  or  by  some  one  in  his  be- 
half," The  Colorado  act  omits  this  provision,  and  the 
English  act  requires  the  name  and  address  of  the  per- 
son injured  to  be  given,  but  does  not  require  the  notice 
to  be  signed.^^  There  is  no  doubt  but  what  a  person 
other  than  the  injured  employe  may  give  the  notice  re- 
quired by  the  act,  provided  that  he  gives  it  upon  the 
plaintiff's  behalf. 

The  paper  given  must  purport  to  be  a  notice,  and 
intended  as  a  basis  of  a  claim  on  the  part  of  the  plain- 
tiff.^^ A  signature  by  another  hand  in  the  presence  of 
the  plaintiff  is  sufficient  under  the  act.^*  When  the  no- 
tice is  given  by  another  in  behalf  of  the  plaintiff,"  it 
is  not  necessary  that  the  notice  should  say  in  express 
terms  that  it  is  signed  in  behalf  of  the  plaintiff,  if 
that  can  be  gathered  from  its  terms."  Thus,  where  a 
husband  signed  a  notice  personally,  which  contained 
the  statement,  "We  will  be  obliged  to  make  a  claim," 
or  where  it  stated,  "I  hereby  give  notice  that  I  shall 
hold  the  town  responsible  for  serious  injury  sustained 
by  my  wife,"  it  was  held  that  enough  appeared  to  show 
that  the  husband  gave  the  notice  in  behalf  of  his  wife.^'^ 
A  minor  must  give  a  notice,  and  it  may  be  signed  by  his 
father.®^ 

62  Supra,  §  27;  Keen  v.  Millwall  Dock  Co.,  8  Q.  B.  Div.  482. 

c3  Driscoll  V.  City  of  Fall  River,  163  Mass.  105. 

64  Finnegan  v.  Lucy,  157  Mass.  439. 

05  Carberry  v.  Inhabitants  of  Sharon,  166  Mass.  32;  Higgins  v. 
Inhabitants  of  North  Andover,  168  Mass.  251. 

00  Taylor  V.  Inhabitants  of  Woburn,  130  Mass.  494;  Madden  v.  City 
of  Springfield,  131  Mass.  441. 
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An  attorney  may  give  a  notice  in  behalf  of  his  client, 
and  "S.,  by  W.,  his  Attorney,"  is  a  sufficient  signature. 
"Where  a  notice  is  given  purporting  to  be  for  the  per- 
son injured  by  an  attorney  at  law,  and  especially  by 
one  who  afterwards  represents  the  plaintiff  in  his  ac- 
tion, if  express  authority  to  give  the  notice  is  neces- 
sary,— respecting  which,  see  Taylor  v.  Inhabitants  of 
Woburn,  130  Mass.  494,  and  Roberts  &  Wallace,  Em- 
ployers' Liability  (3d  Ed.)  317  et  seq.,  481, — it  may 
be  presumed  that  he  had  it,  in  the  absence  of  anything 
to  show  the  contrary.  His  declaration  that  he  had  au- 
thority, or  his  assumption  of  authority,  is  prima  facie 
sufficient."  «^ 

In  case  of  death. 

The  Colorado  act  does  not  state  who  shall  give  notice 
if  the  injury  results  in  death,  and  the  only  provision 
in  the  English  act  is  "that,  in  case  of  death,  the  want 
of  such  notice  shall  be  no  bar  to  the  maintenance  of 
such  action  if  the  judge  shall  be  of  opinion  that  there 
was  reasonable  excuse  for  such  want  of  notice."  ^^ 
Where  the  death  occurs,  and  the  representative  is  ap- 
pointed before  the  expiration  of  the  time  limited  for 
giving  the  notice,  the  representative  may  come  within 
the  terms  of  the  act.  But  if  the  death  happens  after 
the  sixty  days  or  the  six  weeks  limited  in  these  statutes, 
and  the  servant  had  not  given  a  notice  within  that  time, 
it  is  not  entirely  clear  that  the  representatives  are  in 
such  case  entitled  to  give  notice  and  to  sue  under  the 
act.    Both  acts  provide  for  action  by  the  personal  rep- 

67  Steffe  V.  Old  Colony  R.  Co.,  156  Mass.  262;  Dolan  v.  Alley,  153 
Mass.  380. 
es  Supra,  §  27. 

(1Y5) 


§     31  EMPLOYERS'  LIABILITY.  [Ch.  3 

resentatives  in  case  of  death,  and  it  might  be  consid- 
ered that  the  provision  as  to  notice  applied  to  such  per- 
sons as  were  entitled  to  sue,  and  that  a  representative 
might  have  the  specified  time  after  his  appointment  in 
which  to  give  the  notice.^^  This  would  apply  more 
strongly  under  the  Colorado  act  than  under  the  English 
statute,  since  by  the  latter  it  is  provided  that  in  case 
of  death  the  want  of  notice  shall  not  be  a  bar  if  there 
is  a  reasonable  excuse.  Death  cannot  be  considered  a 
reasonable  excuse,  because  it  is  upon  this  contingency 
that  the  provision  relative  to  failure  to  give  notice  is 
founded.  It  has  been  held  that  the  fact  that  the  de- 
fendant three  times  promised  to  make  compensation 
was  not  a  reasonable  excuse  for  failure  to  give  the  no- 
tice.^« 

This  difficulty  has  been  provided  for  in  the  Massa- 
chusetts act,  under  which  an  executor  or  administrator 
may  give  notice  within  sixty  days  after  his  appoint- 
ment. If  the  employe  is  instantly  killed,  or  dies  with- 
out conscious  suffering,  his  widow  or  dependent  next 
of  kin,  being  the  proper  parties  to  sue,  may  give  the 
notice  within  sixty  days  from  the  occurrence  of  the  ac- 
cident.^^  But  in  such  a  case  the  personal  representative 
also  may  give  the  notice.  "It  seems  to  us  more  consist- 
ent with  the  probable  intention  of  the  legislature  to 
hold  also,  *  *  *  in  the  contingencies  expressly 
mentioned  in  the  statute,  notice  may  also  be  given  by 
an  executor  or  administrator.  The  difficulty  of  reach- 
es Connor  v.  Simpson  (Nov.  22,  1884)  78  Law  T.  64.  See  Daly 
V.  New  Jersey  S.  &  I.  Co.,  155  Mass.  1. 

ToMacey  v.  Hodson  (Dec.  24,  1881)    72  Law  T.  140. 

Ti  Gustafsen  v.  Washburn  &  M.  Mfg.  Co.,  153  Mass.  468. 
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ing  this  conclusion  logically  was  pointed  out  in  Gustaf- 
sen's  Case.  But  the  statute  was  designed  to  extend  the 
liability  of  employers  for  personal  injuries  suffered  by 
employes  in  their  service,  and  the  requirements  as  to 
notice  should  receive  a  liberal  construction."  ^^  When 
the  employe  is  not  instantly  killed,  but  dies  after  a 
period  of  conscious  suffering,  the  personal  representa- 
tive, being  the  only  person  entitled  to  sue,  is  the  proper 
one  to  give  the  notice. 

If  the  servant  dies  without  having  given  the  notice, 
and  without  being  for  ten  days  at  any  time  of  sufficient 
capacity  to  give  it,  his  executor  or  administrator  may 
give  the  notice  within  sixty  days  after  his  appointment. 
To  entitle  the  personal  representative  to  bring  suit  un- 
der the  act  and  to  give  notice,  it  must  appear  that  his 
intestate  was  not  of  capacity  to  give  the  notice  for  more 
than  ten  days  during  his  life.  If  the  deceased  lived 
more  than  ten  days  in  a  condition  in  which  it  was  pos- 
sible for  him  to  have  given  the  notice,  his  executor  or 
administrator  cannot  give  itJ^ 

§  32.    To  whom  and  how  notice  is  to  be  given. 

Notice  is  to  be  given  to  the  employer  or  his  duly-anthorized 
agent  by  the  plaintiff  within  the  period  limited. 
The  notice  need  not  be  served  in  any  prescribed  way. 

Under  the  English  act  there  are  elaborate  provisions 
relating  to  the  service  of  the  notice.  It  may  be  done 
by  delivery,  or  by  sending  a  registered  letter,  or,  when 

72  Daly  V.  New  Jersey  S.  ft  I.  Co.,  155  Mass.  1,  4;  Jones  v.  Boston 
&  A.  R.  Co.,  157  Mass.  51. 

73  Nash  v.  Inhabitants  of  South  Hadley,  145  Mass.  105;  Barclay  v. 
City  of  Boston,  173  Mass.  311. 
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the  employer  is  a  corporation,  by  delivering  or  mailing 
it  to  the  office  of  the  company.  When  the  service  is 
made  by  letter,  the  notice  is  considered  served  when 
the  letter  would  in  the  ordinary  course  of  post  reach 
its  destination.^^ 

The  Massachusetts  and  Colorado  acts  do  not  prescribe 
any  method  of  service.  "Without  reference  to  the  modes 
of  service  prescribed  by  the  law  in  ordinary  cases  when 
notice  is  to  given,  it  is  enough  under  this  statute  if  a 
notice  in  proper  form  from  the  employe  comes  into  the 
hands  of  the  employer  within  [sixty]  days  after  the 
accident."  '^^  Thus,  where  the  notice  was  taken  to  the 
office  of  the  defendant's  superintendent,  and  inquiry 
made  for  him,  and  in  his  absence  the  notice  was  left 
with  a  man  in  the  office  whose  dress  and  manner  indi- 
cated that  he  was  a  clerk,  there  was  evidence  that  the 
notice  was  duly  served."'^  So,  where  a  notice  is  deliv- 
ered to  the  assistant  clerk  of  the  city  in  the  absence 
of  the  clerk  ;^^  where  the  notice  was  given  to  an  alder- 
man with  a  request  that  he  deliver  it  to  the  proper  au- 
thorities, and  he  gave  it,  at  a  meeting  of  the  board,  to 
the  city  clerk."^^ 

The  notice  may  be  served  by  an  attested  copy  by  a 

74  Supra,  §  27,  note  1. 

75  Shea  V.  New  York,  N.  H.  &  H.  R.  Co.,  173  Mass.  177,  179.  Serv- 
ice of  a  notice  of  injury  upon  the  commissioner  of  corporations,  un- 
der Acts  Mass.  1884,  c.  330,  is  probably  not  an  effectual  service  upon 
the  defendant  without  evidence  that  the  notice  was  in  fact  received 
by  the  defendant  within  the  time.  Such  a  notice  does  not  come 
within  the  meaning  of  the  word  "process." 

T6  Shea  V.  New  York,  N.  H.  &  H.  R.  Co.,  173  Mass.  177. 
TT  McCabe  v.  City  of  Cambridge,  134  Mass.  484. 
78  Wormwood  v.  City  of  Waltham,  144  Mass,  184. 
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constable,'®  may  be  personally  delivered,  or  sent  by 
post.  The  only  care  to  be  taken  is  that  there  may  be 
evidence  that  the  notice  was  in  fact  received,^*^  and  when 
the  post  is  used  it  is  safer  to  register  the  letter. 

The  notice  must  be  addressed  to  and  received  by  the 
employer;  but  if  it  is  sent  to  his  residence  or  place  of 
business  it  will  be  presumed  that  he  received  it,  in  ab- 
sence of  proof  to  the  contrary.  The  managing  agent 
or  general  superintendent  has  authority  to  receive  the 
notice.^^  In  England  it  has  been  held  that  although 
the  letter  was  wrongly  addressed,  yet,  if  it  came  into 
the  hands  of  the  proper  party,  that  this  was  a  defect 
or  inaccuracy  which  could  be  cured'  under  the  provi- 
sions of  the  act.^^  Such  a  case  is  not  covered  by  the 
Massachusetts  act,  and  accordingly,  where  the  plaintiff 
was  injured  while  in  the  employment  of  the  East  Mid- 
dlesex Railroad,  and  a  notice  was  directed  to  the  East 
Middlesex  Railroad,  and  served  upon  its  president,  B., 
and  it  appeared  that  this  railroad  had  been  leased  to 
the  defendant  company,  of  which  B.  was  also  president, 
it  was  held  that  the  notice  was  properly  excluded  in 
an  action  against  the  latter  company.^^    When  a  notice 

T»  Whitney  v.  City  of  Lowell,  151  Mass.  212. 

80  Adams  v.  Nightingale  (Dec.  24,  1881)  72  Law  T.  139,  (April  15, 
1882)  72  Law  T.  424.  See,  also,  Warren  v.  W^arren,  1  Cromp.,  M.  & 
R.  250;  Cowler  v.  Moresby  Coal  Co.  (July  4,  1885)  79  Law  T.  176; 
McGoran  v.  Tancred,  13  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  1033. 

81  Shea  V.  New  York,  N.  H.  &  H.  R.  Co.,  173  Mass.  177;  Cowler  v. 
Moresby  Coal  Co.  (July  4,  1885)  79  Law  T.  176.  Where  freight 
agent  had  been  accustomed  to  receive  notice,  and  in  obedience  to 
printed  instructions  he  forwarded  this  to  defendant's  attorney,  held 
good.     De  Forge  v.  New  York,  N.  H.  &  H.  R.  Co.,  178  Mass.  59. 

82  Dunn  V.  Butler,  1  Times  Law  R.  476. 

83  Harding  v.  Lynn  &  B.  R.  Co.,  172  Mass.  415. 
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is  served  upon  an  agent,  it  must  therefore  be  given  him 
in  his  capacity  of  agent  for  the  defendant,  and,  if  he 
receives  or  has  knowledge  of  it  in  a  different  capacity, 
the  notice  is  ineffectual. 

When  the  defendant  is  a  city  or  town,  the  highway 
statutes  have  designated  the  proper  person  on  whom 
service  may  be  made.  A  notice  addressed  to  "A.,  treas- 
urer of  a  county,"  or  "city  clerk,"  is  a  notice  to  the 
county  or  city,  and  not  to  A.  personally.^^ 

§  33.    Effect  of  notice. 

The  giving  of  notice  must  be  alleged  in  the  declaration,  and 
upon  the  trial  the  plaintiff  is  concluded  by  the  statements  con- 
tained in  his  notice. 

The  giving  of  notice  is  a  condition  precedent  to  a  suit 
under  the  act,  and  the  declaration  must  accordingly  con- 
tain the  allegation  that  notice  of  the  time,  place,  and 
cause  of  the  accident  was  given  by  the  plaintiff  to  the 
defendant.  An  allegation  that  such  notice  was  duly 
given  is  good  upon  demurrer.^^  If  the  count,  although 
framed  in  the  words  of  the  statute,  omits  to  state  that 
notice  was  given,  it  would  seem  that  if  it  states  a  cause 
of  action  at  common  law  it  would  be  good  upon  de- 
murrer.®^ 

The  purpose  of  a  notice  is  to  give  the  defendant  an 
early  opportunity  to  investigate  the  question  of  his  lia- 
bility for  the  injury,  while  the  conditions  remain  sub- 

84  Lyman  v.  County  of  Hampshire,  138  Mass.  74;  Leonard  v.  City 
of  Holyoke,  138  Mass.  78. 

85  Dickie  v.  Boston  &  A.  R.  Co.,  131  Mass.  516;  Steffe  v.  Old  Colony 
R.  Co.,  156  Mass.  262;  infra,  §  125. 

86Ryalls  V.  Mechanics'  Mills,  150  Mass.  190;  Colorado  M.  &  E.  Co, 
V.  Mitchell,  26  Colo.  284. 
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stantially  the  same  and  the  means  of  investigation  are 
at  hand.    The  notice  itself  is  not  a  part  of  the  plead- 
ings, and  it  need  not  state  with  technical  accuracy  a 
cause  of  action.    It  is,  however,  information  to  the  de- 
fendant of  an  injury  caused  by  his  negligence  in  some 
regard,  and  in  the  absence  of  knowledge  by  the  de- 
fendant he  has  a  right  to  rely  upon  the  plaintiff's  story 
of  how  the  accident  occurred.     The  statute  relating  to 
the  inaccuracy  of  a  notice  relieves  the  plaintiff  of  the 
dangers  arising  from  an  inexact  statement  when  he  did 
not  intend  to  mislead  the  defendant  or  when  the  latter 
was  not  in  fact  misled.     When,  therefore,  a  plaintiff  gives 
a  notice  setting  up  a  certain  cause  of  action,  and  the  de- 
fendant has  no  reason  to  believe  that  the  cause  stated  is 
not  the  one  upon  which  the  plaintiff  is  to  rely,  the  plain- 
tiff should  be  concluded  by  the  statements  contained  in 
his  notice,  and  not  permitted  at  the  trial  to  prove  a 
different  state  of  facts  under  a  declaration  counting  on 
a  different  cause  of  action.    The  only  way  in  which  he 
may  be  permitted  to  offer  such  a  notice  under  such  a 
declaration  is  first  to  prove  that  the  defendant  in  fact 
knew  at  the  time  when  the  notice  was  given  that  the 
cause  of  action  set  out  in  the  declaration,  and  not  the 
cause  stated  in  the  notice,  was  the  one  upon  which  he 
intended  to  rely.    Only  by  such  a  ruling  can  the  purpose 
of  the  notice  be  secured.    A  notice  so  phrased  that  upon 
inquiry  the  defendant  would  discover  the  cause  later 
alleged  in  the  declaration  would  be  a  good  notice,  if 
there  was  no  intention  to  mislead,  and  the  defendant  by 
the  notice  or  otherwise  was  not  in  fact  misled.     But  if 
the  notice  states  a  certain  cause,  then  it  should  be 
evidence  only  under  a  declaration  counting  upon  that 
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cause,  since  otherwise  the  defendant  is  misled  by  the 
terms  of  the  notice  itself.  Thus,  a  notice  stating  that 
the  injury  happened  "by  reason  of  the  negligence  of 
your  superintendent"  should  not  be  received  in  evidence 
under  a  declaration  counting  upon  a  defect  in  ways, 
works,  and  machinery  unless  the  plaintiff  proves  that 
at  the  time  of  the  notice  the  defendant  knew  that  the 
cause  of  the  injury  on  which  the  plaintiff  would  rely 
was  the  defect  alleged.®^ 

In  an  early  case,  decided  before  the  statutes  relating 
to  inaccuracy  were  passed,  a  notice  stated  the  cause 
of  an  injury  to  be  "an  iron  grating  in  said  sidewalk  at 
said  place,  which  was  defective  and  out  of  repair,  and 
projected  above  the  level  of  said  sidewalk  two  inches 
or  more,  over  the  projecting  part  of  which  the  plaintiff 
tripped  and  fell."  The  evidence  showed  the  existence 
of  the  grating,  and  that  it  was  defective,  but  also  that 
the  plaintiff  slipped  on  the  ice,  and  did  not  touch  the 
grating  until  she  fell  upon  it.  The  court  said:  "The 
cause  of  her  injury  which  the  statute  required  the  plain- 
tiff to  state  was  the  defect  or  want  of  repair  which 
caused  her  fall,  and  she  undertook  to  state  it;  but  if 
the  evidence  introduced  by  the  defendant  was  believed, 
she  had  stated  an  entirely  wrong  cause.  The  city  was 
not  liable  because  the  grating  was  not  a  desirable  thini; 
to  fall  upon,  if  it  in  no  way  caused  the  fall.  *  *  •  \ 
notice  stating  a  wrong  cause  would  obviously  be,  not 
only  of  less  use  than  a  general  notice,  but  positively 
misleading  and  injurious  to  the  defendant.  The  ruling 
of  the  superior  court  'that  the  plaintiff  was  bound  by 

8T  Supra,  §  29. 
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tlie  statement  in  the  notice  as  to  the  cause  of  the  acci- 
dent, and  was  limited  to  the  defect  stated  therein,  and 
that,  if  her  foot  did  not  come  in  contact  with  the  grat- 
ing at  all,  but  the  cause  of  her  fall  was  the  ice,  she 
could  not  recover  because  in  falling  she  struck  the  grat- 
ing,' was  right."  ®^ 

In  a  case  decided  since  the  passage  of  the  statutes 
relating  to  inaccuracies,  the  notice  stated  the  cause  of 
the  accident  to  be  "large  stones  extending  about  six 
feet  into  the  traveled  part  of  said  way  *  *  *  in 
such  grotesque  and  unusual  shape  that  they  constituted 
a  nuisance  by  their  liability  to  frighten  horses."  The 
court  said :  "An  injury  resulting  from  such  a  cause  is 
not  one  for  which  a  city  or  town  is  liable,  and  the  jury 
were  instructed  at  the  trial  that,  in  order  to  recover, 
the  plaintiff  must  satisfy  them  that  a  collision  with  the 
pile  of  stones  was  the  sole  cause  of  the  accident.  The 
notice  gave  the  authorities  of  the  city  no  reason  to  ex- 
pect that  the  plaintiff  would  present  at  the  trial  such 
a  case  as  that  on  which  she  finally  relied.  They  might 
well  assume  that  the  statement  in  the  notice  was  true, 
and  that  the  plaintiff  claimed  damages  on  account  of 
an  accident  caused  by  the  fright  of  her  horse  at  a  pile 
of  stones  of  such  a  grotesque  and  unusual  shape  as  to 
be  likely  to  frighten  horses.  ♦  *  *  Under  this  stat- 
ute [of  1882,  c.  36],  the  burden  of  proof  is  on  the  plain- 
tiff to  show  that  the  defendant  was  not  misled  by  the 
notice,  as  well  as  that  there  was  no  intention  to  mis- 
lead. This  may  often  be  inferred  from  the  circumstan- 
ces, without  testimony  directly  to  the  point.    But  in  the 

•8  McDougall  V.  City  of  Boston,  134  Mass.  149. 
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present  case  the  notice  was  of  a  kind  which  would  have 
a  direct  tendency  to  mislead,  and  there  was  no  evidence 
tending  to  show  that  the  authorities  were  not  misled 
by  it,  or  that,  as  set  out  in  the  bill  of  exceptions,  they 
'ever,  until  the  time  of  trial,  had  a  different  account 
of  the  accident  from  the  one  given  in  the  notice.'  Such 
a  notice,  and  such  an  investigation  as  the  authorities 
would  naturally  make  on  account  of  it,  would  be  likely 
to  lead  them  to  rest  their  defense  on  the  legal  proposi- 
tion that  cities  are  not  liable  for  accidents  caused  by 
the  fright  of  horses  from  objects  of  a  grotesque  or  un- 
usual appearance  in  the  street.  *  *  *  We  are  of 
opinion  that  there  was  no  evidence  on  which  the  jury 
could  find  that  the  notice  was  sufficient  to  enable  the 
plaintiff  to  recover  for  an  injury  caused  by  a  collision 
with  a  pile  of  stones,  and  that  the  ruling  requested  on 
this  point  should  have  been  given."  *^ 

An  amendment  of  the  notice  after  suit  is  brought  is 
not  permitted  ;^*^  and  it  would  seem  that,  apart  from 
the  case  of  an  omission  of  the  time,  place,  or  cause  pro- 
vided for  by  Acts  Mass.  1894,  c.  389,  the  rights 
of  the  plaintiff  and  the  defendant  in  regard  to  the  suf- 
ficiency of  the  notice  should  be  fixed  at  the  expiration 
of  sixty  days.  It  would  defeat  the  purpose  of  the  no- 
tice, and  be  manifestly  unfair  to  the  defense,  to  allow 
the  plaintiff  to  show  that,  although  his  notice  alleged 
a  certain  state  of  facts,  some  months  afterwards  he  in- 
formed the  defendant  that  he  should  rely  at  the  trial 
on  a  different  cause,  and  thereby  compel  the  defendant 

89  Bowes  V.  City  of  Boston,  155  Mass.  344,  348;  Benson  v.  City  o. 

Madison,  101  Wis.  312;  supra,  §  29. 

»o  Leonard  v.  Bath,  61  N.  H.  67. 
(184), 


Ch.  3]  NOTICE  AND  LIMITATION.  §  34 

to  investigate  a  condition  of  things  which  the  lapse  of 
time  might  have  changed  entirely,  and  which,  when  the 
notice  was  received,  he  had  no  reason  to  believe  would 
be  relied  upon  by  the  plaintiff. 

§  34.    Limitation  of  action. 

The  act  limits  the  time  within  which  actions  nnder  it  may 
be  brought. 

Such  a  provision  is  not  strictly  a  statute  of  limitations,  but 
a  condition  aflixed  to  a  new  right  of  action,  and  the  saving 
clauses  in  the  general  statutes  of  limitation  do  not  apply  to  it. 

The  English  act  provides  that  the  suit  must  be  begun 
"within  six  months  from  the  occurrence  of  the  accident 
causing  the  injury,  or,  in  case  of  death,  within  twelve 
months  from  the  time  of  death."  In  Massachusetts  the 
action  must  be  "commenced  within  one  year  after  the 
accident  which  causes  the  injury  or  death,"  and  in 
Colorado  the  period  is  two  years.^^ 

Neither  the  Indiana  nor  Alabama  acts  contain  any 
limitation  in  their  provisions.  In  Indiana  the  action 
is  governed  by  the  general  statute  of  limitations,  but  if 
the  injury  results  in  death,  by  virtue  of  the  clause,  "the 
action  shall  be  governed  in  all  respects  by  the  law  now 
in  force  as  to  such  actions,"  the  limitation  of  two  years 
found  in  the  statute  giving  a  remedy  for  death  by  wrong- 
ful act  is  applied.®^  In  Alabama,  whether  the  injury 
results  in  death  or  not,  the  action  must  be  begun  within 
the  time  limited  by  the  general  statute  of  limitations, 

81  43  &  44  Vict.  c.  42,  §  4;  Rev.  Laws  Mass.  c.  106,  §  75  (see  Acts 
1900,  c.  446);  Sess.  Laws  Colo.  1893,  c.  77;  Mills'  Ann.  St.  1891-96,  § 
1511a;  Hayes  v.  Williams,  17  Colo.  465. 

»2  Burns'  St.  1901,  §  285;  Louisville,  E.  &  St.  L.  R.  Co.  v.  Clarke, 
152  U.  S.  230. 
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and  the  period  mentioned  in  the  statute  giving  a  rem- 
edy for  death  by  wrongful  act  does  not  apply  to  a  suit 
under  the  act.^^ 

The  time  limit  which  is  found  in  the  statutes  giving 
a  right  of  action  for  death  by  wrongful  act  is  consid- 
ered, not  a  statute  of  limitations,  but  rather  a  condi- 
tion imposed  upon  the  enforcement  of  a  new  remedy.^* 
"This  is  not  strictly  a  statute  of  limitation.  It  gives  a 
right  of  action  that  would  not  otherwise  exist,  and  the 
action  to  enforce  it  must  be  brought  within  one  year 
after  the  death  of  the  testator  or  intestate,  else  the  right 
of  action  will  be  lost.  It  must  be  accepted,  in  all  re- 
spects, as  the  statute  gives  it.  Why  the  action  was  not 
brought  within  the  time  does  not  appear,  but  any  ex- 
planation in  that  respect  would  be  unavailing,  as  there 
is  no  saving  clause  as  to  the  time  within  which  the  ac- 
tion must  be  begun."  ®^  The  act  does  not  contain  any 
saving  clauses,  and  the  clauses  of  the  general  statute 
of  limitations  do  not  apply.  Thus,  under  the  statutes 
giving  a  remedy  for  death  by  wrongful  act,  the  suit 
must  at  all  events  be  begun  within  the  time  limited  f^ 
and  under  the  act  it  has  been  held  in  Scotland  that  it 
was  no  excuse  for  failing  to  bring  an  action  within  the 

83  O'Kief  V  Memphis  &  C.  R.  Co.,  99  Ala.  524. 

84  Maylone  v.  City  of  St.  Paul,  40  Minn.  406;  Hill  v.  Board  of  Sup'rs 
Rensselaer  County,  119  N.  Y.  344.  Thus,  if  the  facts  in  the  com- 
plaint show  that  the  action  was  brought  too  late,  the  objection  may 
be  taken  by  demurrer,  rather  than  by  pleading  the  limitation.  Han- 
na  V.  JefEersonville  R.  Co.,  32  Ind.  113. 

»5  Taylor  v.  Cranberry  I.  &  C.  Co.,  94  N.  C.  525,  526. 

86  Foster  v.  Yazoo  &  M.  V.  R.  Co.,  72  Miss.  886;   Hill  v.  Town  of 
New  Haven,  37  Vt.  501;   Best  v.  Town  of  Kinston,  106  N.  C,  205; 
Louisville  &  N.  R.  Co.  v.  Sanders,  86  Ky.  259;  Elliott  ▼.  Brazil  Block 
Coal  Co.,  25  Ind.  App.  592, 
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six  months  that  the  plaintiff,  during  a  part  of  that 
time,  had  been  confined  in  a  hospital  for  the  insane."^ 

If  the  plaintiff  suffers  a  nonsuit,  a  new  action  must 
be  brought  within  the  time  limited  after  the  occurrence 
of  the  accident;®^  and,  in  computing  the  time,  the  daj 
upon  which  the  accident  happened  is  excluded."^ 

§  35.     Amendments. 

An  amendment  to  a  declaration  filed  after  the  period  of 
limitations  has  elapsed  is  barred  if  it  sets  up  a  new  cause  of 
action. 

The  addition  of  a  count  under  the  act  to  a  declaration  at 
common  law  sets  up  a  new  cause  of  action. 

When  a  complaint,  itself  filed  within  the  period  of 
limitations,  is  amended  by  a  pleading  filed  after  that 
period  has  expired,  adding  either  a  new  count  or  vary- 
ing the  facts  already  alleged,  the  question  whether  the 
amendment  is  barred  by  the  statute  of  limitations  de- 
pends upon  whether  it  sets  up  a  new  cause  of  action 
or  would  amount  to  a  departure  in  pleading.  "While 
a  new  cause  of  action  may  be  introduced  by  amend- 
ment, the  established  limitation  on  the  operation  of  its 
relation  to  the  commencement  of  the  suit  is  that  if  the 
amendment  introduces  new  matter  or  a  different  cause 
of  action  not  within  the  lis  pendens,  as  to  which  the 
statute  of  limitations  has  operated  as  a  bar  at  the  time 

«7  Johnston  v,  Shaw,  21  Scot.  Law  R.  246.  See,  also.  Stern  v.  La 
Compagnie  Generale  Traasatlantique,  110  Fed.  996. 

08  Shea  V.  Boston  &  M.  R.  R.,  154  Mass.  31. 

99  Louisville  &  N.  R.  Co.  v.  Watson,  90  Ala.  68 ;  Bemis  v.  Leonard, 
118  Mass.  502;  Seward  v.  Hayden,  150  Mass.  158. 
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of  making  the  amendment,  it  is  as  available  as  if  the 
amendment  were  a  new  and  independent  suit."  ^°° 

When  an  amendment  merely  relates  the  particulars 
of  the  accident,  it  does  not  set  out  a  new  cause  of  ac- 
tion.^ °^  But  if  it  adds  new  parties,  or  changes  the  ben- 
eficiaries, it  is  barred  by  the  statute.^  "^ 

When  the  original  declaration  sets  out  facts  under  a 
common-law  count,  the  addition  of  a  new  count,  or  of  al- 
legations, under  the  act,  is  a  new  cause  of  action.  Thus 
where,  pending  the  appeal  of  an  action  at  common  law, 
it  was  discovered  that  a  notice  had  been  given,  and  it 
was  sought  to  treat  the  action  as  if  brought  under  the 
act,  it  was  held  that  this  might  have  been  permitted, 
save  that  the  period  limited  had  passed.^*^^  The  same 
rule  is  applied  where  the  new  matter  is  a  statute  of  a 
foreign  state,  with  the  qualification  that,  if  that  statute 
contains  its  own  period  of  limitation,  that  period  shall 
govern ;  otherwise,  the  general  limitation  statutes  of  the 
forum.^***     If  the  original  complaint  pleads  the  statute 

100  Alabama  G.  S.  R.  Co.  v.  Smith,  81  Ala.  229 ;  Peerless  Stone  CJo. 
V.  "Wray,  152  Ind.  27;  Union  Pac.  Ry,  Co.  v.  Wyler,  158  U.  S.  285. 

101  Jeffersonville.  M.  &  I.  R.  Co.  v.  Hendricks,  41  Ind.  48;  City  Coun- 
cil of  Sheffield  v.  Harris,  112  Ala.  614;  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Gray  (C.  C.  A.)  101  Fed.  623;  Texas  &  Pac.  Ry.  Co.  v.  Cox,  146 
U.  S.  593.     See  Yager's  Adm'r  v.  Receivers,  88  Fed.  773. 

102  Memphis  &  C.  R.  Co.  v.  Hoechner  (C.  C.  A.)  67  Fed.  456;  At- 
lanta, K.  &  N.  Ry.  Co.  V.  Hooper  (C.  C.  A.)  92  Fed.  820. 

103  Clark  v.  Adams,  12  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  1092;  Bol- 
ton V.  Georgia  Pac.  Ry.  Co.,  83  Ga.  C59.  See,  also.  Union  Pac.  Ry. 
Co.  V.  Wyler,  158  U.  S.  285. 

104  Selma,  R.  &  D.  R.  Co.  v.  Lacey,  49  Ga.  106;  South  Carolina  R.  Co, 
V.  Nix,  68  Ga.  572;  O'Shields  v.  Georgia  Pac.  Ry.  Co.,  83  Ga.  621;  Bol- 
ton V.  Georgia  Pac.  Ry.  Co.,  83  Ga.  659;  Union  Pac.  Ry.  Co.  v.  Wyler, 
158  U.  S.  285.     See  infra,  §  36. 
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defectively,  an  amendment  which  properly  pleads  it  is 
not  a  new  cause  of  action  ;^^'^  but,  if  there  is  no  attempt 
to  plead  the  statute  in  the  original  complaint,  setting 
it  up  afterwards  is  a  departure,  although  it  would  be 
supported  by  the  same  facts.^^® 

In  Alabama  it  is  considered  that,  where  the  original 
complaint  sets  out  a  cause  of  action  at  common  law, 
an  amendment  setting  up  the  act  is  within  the  lis  pen- 
dens of  the  suit,  and  is  not  a  new  action ;  but  upon  this 
point  it  is  to  be  noticed  that  the  Alabama  act  does  not 
contain  any  special  limitation  or  the  prerequisite  of  no- 
tice.^ °^  The  addition  to  a  declaration  under  the  act  of 
a  new  count  on  a  different  subdivision  of  the  statute 
is  not  a  new  action.^  °* 

The  defense  that  the  cause  of  action  set  up  by  an 
amendment  is  barred  by  the  statute  of  limitations  is  not 
waived  by  consent  to  the  filing  of  the  amendment.^  ^* 

§  36.    Conflict  of  laws. 

When  the  act  limits  the  time  within  which  suit  must  be 
begun,  rights  acquired  under  it  must  be  enforced  in  a  foreign 
jurisdiction  within  the  time  thus  limited. 

If  there  is  no  such  provision,  the  general  statutes  of  limita- 
tion of  the  forum  control. 

The  general  rule  is  that  the  law  of  the  place  where 
the  injury  was  sustained  governs  the  substantive  rights 

105  South  Carolina  R.  Co.  v.  Nix,  68  Ga.  572.  See  Daley  v.  Boston 
&  A.  R.  Co.,  147  Mass.  101. 

106  Bolton  V.  Georgia  Pac.  Ry.  Co.,  83  Ga.  659. 

107  Louisville  &  N.  R.  Co.  v.  Woods,  105  Ala.  561. 

108  Birmingham  Furnace  &  Mfg.  Co.  v.  Gross,  97  Ala.  220;  Ala- 
bama G.  S.  R.  Co.  V.  Chapman.  83  Ala.  453. 

109  Union  Pac.  Ry.  Co.  v.  Wyler,  158  U.  S.  285. 
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of  the  parties,  and  the  law  of  the  forum  governs  all 
questions  of  remedy.^ ^"  Statutes  of  limitation  affect 
only  the  remedy,  and  consequently  the  statutes  of  the 
forum  control  in  this  regard,  unless  the  law  of  the  place 
where  the  injury  occurred  makes  them  a  part  of  the 
substantive  rights  of  the  parties. 

A  statute  giving  a  new  remedy,  and  providing  that 
this  remedy  must  be  enforced  within  a  limited  time, 
annexes  a  condition  to  the  substance  of  the  remedy,  and 
rights  acquired  under  such  a  statute  must  be  enforced 
in  any  foreign  jurisdiction  within  the  period  which 
the  statute  provides,  without  regard  to  the  law  of  the 
forum.^^^  But  if  the  right  sought  to  be  enforced  is  one 
given  by  the  common  law  of  the  place  where  the  cause 
of  action  arose,^^^  or  is  one  given  by  a  statute  which 
does  not  contain  its  own  pei'iod  of  limitation,  but  leaves 
the  time  of  bringing  the  action  to  be  determined  by  the 
general  statute  of  limitations,^  ^^  then  the  suit  must  be 
begun  in  a  foreign  jurisdiction  within  the  period  estab- 
lished by  the  general  statutes  of  limitations  of  the 
forum. 

110  Supra,  §  7. 

111  Boyd  V.  Clark,  8  Fed.  849;  Nonce  v.  Richmond  &  D.  R.  Ca7  33 
Fed.  429;  Theroux  v.  Northern  Pac.  R.  Co.  (C.  C.  A.)  64  Fed.  84; 
Boston  &  M.  R.  R.  v.  Hurd  (C.  C.  A.)  108  Fed.  116;  The  Harrisburg, 
119  U.  S.  199,  214;  Halsey  v.  McLean,  12  Allen  (Mass.)  438;  Selma, 
A.  &  D.  R.  Co.  V.  Lacey,  49  Ga.  106;  South  Carolina  R.  Co.  v.  Nix, 
68  Ga.  572. 

112  Boyd  V.  Clark,  8  Fed.  849;  Johnston  v.  Canadian  Pac.  Ry.  Co., 
50  Fed.  886;  Canadian  Pac.  Ry.  Co.  v.  Johnston  (C.  C.  A.)  61  Fed. 
738;  Finnell  v.  Southern  Kan.  Ry.  Co.,  33  Fed.  427. 

113  Boyd  V.  Clark,  8  Fed.  849;  Munos  v.  Southern  Pac.  Co.  (C.  A. 
A.)    51  Fed.  188. 
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Tims,  where  an  accident  happened  in  Alabama,  and 
suit  was  brought  in  Georgia,  under  tlie  employers'  lia- 
bility act  of  Alabama,  which  does  not  contain  any  spe- 
cial limitation,  it  was  held  that  the  Georgia  statutes  of 
limitation  governed;'"  and  the  same  court  also  held, 
in  an  action  under  the  Alabama  statute  giving  a  rem- 
edy for  death  by  wrongful  act,  and  providing  the  period 
within  which  action  must  be  brought,  that  the  period 
thus  limited  should  be  followed.^''* 

The  same  rules  are  applied  when  the  question  is 
whether  an  amendment  to  a  complaint  sets  up  a  new 
cause  of  action,  and  is  consequently  barred  by  the  stat- 
ute of  limitations.' '® 

When  the  statute  giving  a  new  remedy  provides  as 
a  prerequisite  to  the  action  the  giving  of  a  notice  of 
the  injury  by  the  employe  to  the  employer,  this  is  a  part 
of  the  substantive  rights  of  the  parties,  and  an  action 
cannot  be  maintained  in  a  foreign  jurisdiction  to  en- 
force rights  acquired  under  such  a  statute  without  proof 
that  the  notice  was  duly  given.' '^ 

114  O'Shields  v.  Georgia  Pac.  Ry.  Co.,  83  Ga.  621;  Bolton  v.  Georgia 
Pac.  Ry.  Co.,  83  Ga.  659. 

115  Selma,  A.  &  D.  R.  Co.  v.  Lacey,  49  Ga.  106. 

118  Bolton  V.  Georgia  Pac.  Ry.  Co.,  83  Ga.  659 ;  Selma,  A.  &  D.  R.Co. 
V.  Lacey.  49  Ga.  106;  Union  Pacific  Ry.  Co.  v.  Wyler,  158  U.  S.  285. 

117  Glynn  v.  Central  R.  Co.,  175  Mass.  510.  See,  also.  Stern  v.  La 
Compagnle  Generale  Transatlantique,  110  Fed.  996. 
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DEFECT  IN  CONDITION. 

§  37.  Common  Law. 

38.  Effect  of  Clause. 

39.  Defect  in  Condition. 

40.  Permanence. 

41.  Negligent  User. 

42.  Connected  with  or  Used  in. 

43.  Ways,  etc.,  in  Process  of  Construction  or  Destruction. 

44.  Ways,  etc.,  must  be  Furnished  by  Master. 

45.  Ways. 

46.  Works. 

47.  Machinery. 

48.  Plant. 

49.  Negligence. 

50.  Res  Ipsa  Loquitur. 

51.  Statutory  Enactments. 

52.  Negligence  of  the  Employer. 

53.  Negligence  of  a  Person  Intrusted. 

54.  Court  or  Jury. 

§  37.    Common  law. 

At  common  law,  the  master  impliedly  agrees  to  use  reason- 
able care  to  provide  reasonably  safe  premises  and  places  in 
and  about  which  the  servant  is  required  to  work,  to  furnish 
reasonably  safe  and  suitable  machinery  and  a  sufficient  supply 
of  proper  materials,  tools,  and  appliances  for  the  work  to  be 
done,  and  at  all  times  during  the  continuance  of  the  work 
to  repair  and  to  keep  in  the  same  safe  and  suitable  condition 
the  places,  machinery,  and  appliances. 

The  master  is  not  an  insurer,  and  is  not  required  to  provide 
the  safest  possible  plant  or  to  adopt  the  latest  improvements, 
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or  to  warrant  against  latent  defects  which  a  reasonable  in- 
spection would  not  disclose.  But  the  dangers  inherent  in  the 
nature  of  the  work  must  not  be  enhanced  through  his  fault. 
These  duties  are  personal  to  the  master,  and  he  cannot,  by 
delegating  the  performance  of  them  to  agents,  escape  liability. 

The  implied  term  in  the  contract  of  service  that  the 
master  shall  exercise  due  care  in  providing  and  main- 
taining suitable  and  proper  machinery,  appliances, 
materials,  and  structures  for  the  business  in  which  he 
and  his  servants  are  engaged  has  been  enforced  in  all 
jurisdictions.* 

The  master's  "obligation  involves  the  exercise  of  every 
kind  of  care  and  diligence  which  is  necessary  to  give 
him  knowledge  of  the  condition  as  to  safety  of  his  ma- 
chinery and  appliances,  so  far  as  such  knowledge  is  ob- 
tainable by  reasonable  effort.  His  duty  relates  to  the 
condition  of  these  articles  when  they  come  to  the  hands 
of  his  servants  for  use,  and  the  performance  of  that 
duty  must  carry  him  just  so  far  into  details  as  it  is 

1  Wilson  V.  Merry,  L.  R.  1  H.  L.  Sc.  326;  Brydon  v.  Stewart,  2 
Macq.  H.  L.  Cas.  30;  Bartonshill  Coal  Co.  v.  Reid,  3  Macq.  H.  L.  Cas. 
266;  Hanson  v.  Lancashire  &  Y.  Ry.  Co.,  20  Wkly.  Rep.  297;  Roberts 
V.  Smith,  26  L.  J.  Exch.  319;  Weems  v.  Mathieson,  4  Macq.  H.  L. 
Cas.  215;  Hough  v.  Railway  Co.,  100  U.  S.  213;  Northern  Pac.  R.  Co, 
V.  Herbert,  116  U.  S.  642;  Washington  &  G.  R.  Co.  v.  McDade,  135 
U.  S.  554,  570;  Northern  Pac.  R.  Co.  v.  Peterson,  162  U.  S.  346; 
Wells  V.  Coe,  9  Colo.  159;  Grant  v.  Varney,  21  Colo.  329;  Ohio  & 
M.  R.  Co.  V.  Pearcy,  128  Ind.  197;  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Bates,  146  Ind.  564;  Cole  Bros.  v.  Wood,  11  Ind.  App.  37;  Smoot  v. 
Mobile  &  M.  P.  Co.,  67  Ala.  13;  Louisville  &  N.  R.  Co.  v.  Allen's 
Adm'r,  78  Ala.  494;  Louisville  &  N.  R.  Co.  v.  Binion,  107  Ala.  645; 
Holden  v.  Fitchburg  R.  Co.,  129  Mass.  268;  Johnson  v.  Boston  Tow 
Boat  Co.,  135  Mass.  209;  Rogers  v.  Ludlow  Mfg.  Co.,  144  Mass.  198; 
Moynihan  v.  Hills  Co.,  146  Mass.  586.  See  cases  collected.  Mast  v. 
Kern,  75  Am.  St.  Rep.  591. 

(193) 


§37  EMPLOYERS' LIABILITY.  [Ch.  4 

reasonably  necessary  to  go,  in  view  of  the  nature  and 
risks  of  the  business,  to  enable  him  reasonably  to  protect 
his  servants  from  a  danger  which  he  should  prevent."^ 
This  obligation  is  performed  when  he  furnishes  machin- 
ery and  facilities  "of  ordinary  character  and  reasonable 
safety;  and  the  former  is  the  test  of  the  latter,  for,  in 
regard  to  the  style  of  implement  or  nature  of  the  mode 
of  performance  of  any  work,  'reasonably  safe'  means 
safe  according  to  the  usages,  habits,  and  ordinary  risks 
of  the  business.  Absolute  safety  is  unattainable,  and 
employers  are  not  insurers.  They  are  liable  for  the 
consequences,  not  of  danger,  but  of  negligence;  and 
the  unbending  test  of  negligence  in  methods,  machinery, 
and  appliances  is  the  ordinary  usage  of  the  business. 
No  man  is  held  by  law  to  a  higher  degree  of  skill  than 
the  fair  average  of  his  profession  or  trade,  and  the  stand- 
ard of  due  care  is  the  conduct  of  the  average  prudent 
man.  The  test  of  negligence  in  employers  is  the  same, 
and,  however  strongly  they  may  be  convinced  that  there 
is  a  better  or  less  dangerous  way,  no  jury  can  be  per- 
mitted to  say  that  the  usual  and  ordinary  way  commonly 
adopted  by  those  in  the  same  business  is  a  negligent  way, 
for  which  liability  shall  be  imposed.  Juries  must  nec- 
essarily determine  the  responsibility  of  individual  con- 
duct, but  they  cannot  be  allowed  to  set  up  a  standard 
which  shall,  in  effect,  dictate  the  customs  or  control 
the  business  of  the  community."* 

2  Moynihan  v.  Hills  Co.,  146  Mass.  586,  592. 

8  Titus  V.  Bradford,  B.  &  K.  R.  Co.,  136  Pa.  618,  626.  As  to  custom 
In  the  business,  see  Myers  v.  Hudson  Iron  Co.,  150  Mass.  136;  Rich- 
mond &  D.  R.  Co.  V.  Jones,  92  Ala.  218;  Wabash  Ry.  Co.  v.  McDaniels, 
107  U.  S.  454. 
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The  standard  of  care  is  the  same,  whether  applied  to 
the  furnishing  of  structures  and  machinery,  or  to  the 
maintenance  of  them.  The  master  is  not  an  insurer, 
and  does  not  warrant  the  safety  of  his  plant.  He  is 
not  obliged  to  make  it  as  safe  as  possible  by  unreason- 
able precautions,  nor  must  he  procure  the  safest  possible 
machinery  and  adopt  the  latest  improvements.*  If  he 
erects  his  structures  or  builds  his  machines,  he  must 
use  reasonable  care  in  the  work;  but,  if  the  machinery 
and  appliances  are  to  be  found  on  the  market,  his  duty 
is  fulfilled  by  purchasing  them  from  reputable  mak- 
ers, and  he  is  not  responsible  for  hidden  or  latent  de- 
fects in  them  not  discoverable  upon  reasonable  inspec- 
tion.'* 

The  duty  to  guard  against  defects  or  want  of  repair 
is  a  continuing  one,  and  the  master  is  chargeable  with 
knowledge  of  all  defects  which  might  have  been  discov- 
ered upon  reasonable  inspection,®  But  the  master  is 
not  required  to  resort  to  unreasonable,  impractical,  and 
oppressive  tests.^ 

♦  Hough  V.  Railway  Co.,  100  U.  S.  213;  Louisville  &  N.  R.  Co.  v. 
Orr,  84  Ind.  50.  Where  machine  permitted  the  escape  of  fumes  of 
chemicals,  and  newer  machines  guarded  against  it,  there  was  no  liar 
bility  under  the  act.     Butler  v.  Birnbaum,  7  Times  Law  R.  287. 

5  Louisville  &  N.  R.  Co.  v.  Allen's  Adm'r,  78  Ala.  494;  Ladd  v.  New 
Bedford  R.  Co.,  119  Mass.  412;  Garragan  v.  Fall  River  Iron  Works 
Co.,  158  Mass,  596;  Shea  v.  Wellington,  163  Mass.  364;  Reynolds  v. 
Merchants'  Woolen  Co.,  168  Mass.  501;  Fuller  v.  New  York,  N.  H. 
&  H.  R,  Co,,  175  Mass.  424,  See  Roughan  v.  Boston  &  L.  Block  Co., 
161  Mass.  24. 

«  Spicer  v.  South  Boston  Iron  Co.,  138  Mass.  426;  Sweat  v.  Boston 
&  A.  R.  Co.,  156  Mass.  284, 

7  Deane  v.  Roaring  Fork  E.  L.  &  P.  Co.,  5  Colo.  App,  521;  Louis- 
ville &  N,  R,  Co,  V.  Campbell,  97  Ala.  147;  Campbell  v.  Louisville  4 
N.  R.  Co.,  109  Ala.  520;  Shea  v.  Wellington,  163  Ma8&  364. 
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But  although  the  master  is  under  the  duties  towards 
his  servants  thus  generally  stated,  the  measure  of  his 
obligation  and  care  in  the  particular  case  depends  upon 
the  circumstances  at  the  time  of  the  employment,  and 
the  knowledge  which  the  servant  then  had.  The  servant 
assumes  the  risk  of  injury  from  the  existing  condition 
of  things,  if  he  knows  and  appreciates  the  danger,  and 
the  consideration  of  this  question  is  reserved  for  a  sub- 
sequent chapter.* 

The  duty  is  personal. 

The  courts  of  England  and  of  the  United  States  agree 
in  the  duty  which  the  master  must  personally  perform, 
but  there  is  a  wide  divergence  between  them  upon  the 
question  how  far  this  duty  may  be  delegated  to  an  agent 
so  as  to  relieve  the  master  from  liability  for  the  latter's 
negligence.  In  England  a  servant  cannot  recover  for 
the  negligent  act  of  another  servant  in  the  common  em- 
ployment, and  the  character  of  the  act  or  the  capacity 
in  which  it  is  performed  is  immaterial.  Thus,  it  has 
been  said :  "What  the  master  is,  in  my  opinion,  bound 
to  his  servant  to  do,  in  the  event  of  his  not  personally 
superintending  and  directing  the  work,  is  to  select 
proper  and  competent  persons  to  do  so,  and  to  furnish 
them  with  adequate  materials  and  resources  for  the 
work.  When  he  has  done  this,  he  has,  in  my  opinion, 
done  all  that  he  is  bound  to  do."®  Nowhere  in  the 
United  States  has  the  "fellow-servant  exemption"  been 

8  Infra,  c.  8,  "Assumption  of  Risk." 

»  Wilson  V.  Merry,  L.  R.  1  H.  L.  Sc.  326,  332;  Murphy  v.  Phillipa, 
24  Wkly.  Rep.  647;  Balleny  v,  Cree,  11  Rettie,  Ct.  Sess.  Cas.  (4tli 
Ser.)  626. 
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applied  with  equal  strictness.  It  is  considered  that 
these  duties  are  personal  to  the  master,  and  cannot  be 
delegated  by  him  to  an  agent;  that  servants  who  are 
intrusted  with  these  duties  are,  as  to  them,  not  within 
the  definition  of  "fellow  servants,"  and  the  injured  serv- 
ant does  not  assume  the  risk  of  their  negligent  perform- 
ance of  the  duty.^®  The  test  is  the  character  of  the  act. 
The  opinion  in  Moynihan  v.  Hills  Co.^^  is  instructive 
upon  this  question.  "Work  negligently  done  within 
that  field,  if  an  accident  should  happen  from  it,  would 
seem  at  first  to  introduce  a  conflict  between  the  obliga- 
tion of  the  master  to  hold  himself  liable  for  want  of  due 
care  in  keeping  his  machinery  safe,  and  the  obligation 
of  the  servant  not  to  claim  damages  resulting  from  neg- 
ligence of  a  fellow  servant.  *  ♦  *  The  application, 
in  each  particular  case,  of  any  general  rules  which  may 
be  laid  down,  will  involve  a  consideration  of  two  ques- 
tions of  fact:  First,  what  is  the  nature  and  character 
of  the  business,  and  the  usual  and  proper  general  method 
of  conducting  it?  Secondly,  in  such  a  business,  what 
is  reasonably  necessary  to  be  done  on  the  part  of  the 
master  to  secure  for  the  use  of  the  workmen  machinery 
and  appliances  which  will  always  be  reasonably  safe? 
First,  there  is  that  class  of  cases  in  which  the  condition 
of  a  machine  as  to  safety  is  constantly  changing  with 
its  use,  so  as  to  require  from  the  persons  tending  it,  as 
a  part  of  the  ordinary  use  of  it,  reconstruction  or  read- 

10  Hough  V.  Railway  Co..  100  U.  S.  213;  Northern  Pac.  R.  Co.  v. 
Herbert,  116  U.  S.  642;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181; 
Oilman  v.  Eastern  R.  Co.,  13  Allen  (Mass.)  433;  Ryalls  v.  Mechanics' 
Mills.  150  Mass.  190.     See  infra,  §  55. 

XI 146  Mass.  586,  593. 
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justment  of  parts,  as  they  become  worn  out  or  displaced, 
from  materials  or  new  parts  supplied  by  the  master  for 
that  purpose.  Such  work  is  a  part  of  the  regular  busi- 
ness of  the  servant  in  using  the  machine,  and  not  of 
the  master  in  maintaining  it.  Negligence  in  doing  it 
is,  as  to  all  other  employes,  negligence  of  a  fellow  serv- 
ant. So  far  as  the  condition  of  machinery  depends 
upon  this  kind  of  attention,  the  master  does  his  duty 
if  he  employs  competent  and  suitable  persons,  and  sup- 
plies them  with  everything  needed  for  their  work.  A 
second  class  of  cases  includes  those  in  which  repair  or 
reconstruction  of  a  machine  is  necessary,  of  such  a 
kind  as  is  commonly  done,  or  may  properly  be  done, 
under  the  direction  of  the  master,  by  servants  engaged 
in  the  general  business.  Both  parties  to  the  contract 
must  be  presumed  to  have  contemplated  that  such  work 
would  be  done  by  fellow  servants  of  the  employe,  and 
he  must  therefore  be  held  to  have  assumed  all  risks 
from  their  negligence  in  doing  it.  But  this,  it  must  be 
remembered,  is  a  part  of  that  work  for  the  results  of 
which,  in  the  completed  machine,  the  master  agrees  to 
hold  himself  responsible,  so  far  as  good  results  can  be 
insured  by  his  exercise  of  proper  care.  And  so  he  is 
bound  to  bring  to  this  department  of  the  business,  either 
in  his  own  person  or  by  an  agent,  such  intelligence, 
skill,  and  experience  as  is  reasonably  to  be  required  in 
one  to  whom,  in  an  important  particular,  the  safety  of 
others  is  intrusted,  and  he  is  bound  also  to  be  reason- 
ably diligent  and  careful  in  the  use  of  his  faculties. 
One  who  represents  him  in  this  field  is  not  acting  as  a 
fellow  servant  with  his  other  employes,  within  the 
meaning  of  the  rule  which  we  are  considering,  but  is 
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his  agent  or  servant,  for  whose  care  and  diligence  he  is 
accountable.  There  may  be  still  a  third  class  of  cases, 
in  which  a  machine  is  of  such  a  kind,  and  the  nature  of 
the  business  in  which  it  is  used  is  such,  tliat  the  parties 
could  never  reasonably  have  contemplated  that  any  serv- 
ants employed  in  the  business  would  build  or  recon- 
struct it.  *  *  *  Upon  our  hypothesis  it  would  be 
inconsistent  with  his  implied  contract  to  employ  fellow 
servants  of  his  employe  in  this  work,  and  he  therefore 
could  not  relieve  himself  from  his  general  obligation 
as  to  the  safety  of  his  machinery  by  setting  up  that  his 
servants,  in  the  construction  or  reconstruction,  were 
fellow  servants  with  his  employes  in  the  business  in 
which  it  was  to  be  used." 

5  38.    Effect  of  clause. 

This  clause  of  the  act  is,  in  the  United  States,  substantially 
a  declaration  of  common-law  principles,  and  the  master's  re- 
sponsibility is  not  enlarged  by  it. 

In  considering  the  effect  of  the  act  it  is  necessary  to 
bear  in  mind  that  it  was  directed  solely  to  the  "fellow- 
servant  exemption"  at  common  law,  and  did  not  purport 
to  change  or  affect  the  master's  responsibility  for  his 
own  negligence.  The  duty  which  the  master  owes  to  his 
servants  to  provide  and  maintain  reasonably  safe  and 
suitable  places,  machinery,  and  plant  is  not  affected; 
the  clause  deals  only  with  the  question  of  the  master's 
responsibility  when  he  has  delegated  to  other  servants 
the  performance  of  these  duties. ^^ 

In  England,  the  servant  charged  with  the  perform- 
ance of  such  duties  was  at  common  law  the  fellow  serv- 

u  Supra,  §  2. 
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ant  of  the  person  injured  through  his  negligence,  and 
the  master  escaped  liability.  It  was  to  this  exemption 
from  liability  that  the  clause  in  question  was  directed, 
and  its  primary  effect  was  to  remove  the  defense  of 
fellow  service  and  implied  assumption  of  risk  in  all 
cases  where  the  master  intrusted  to  a  servant  the  duty 
of  seeing  that  his  ways,  works,  and  machinery  were  in 
proper  condition.^^ 

In  the  states  which  have  enacted  employers'  liability 
acts  a  different  rule  was  established  "at  the  common 
law,  and  it  is  held  that  servants  intrusted  with  such 
duties  are  not  fellow  servants,  but  delegates  of  the  mas- 
ter, for  whose  negligence  in  the  performance  of  these 
personal  duties  the  master  is  responsible.^* 

Thus,  although  the  provision  as  to  defects  in  the  con- 
dition of  the  ways,  works,  and  machinery  found  in  the 
English  act^^  has  been  adopted  substantially  in  the 
acts  of  Alabama,^ ^   Massachusetts,^^   Colorado,^ ^   and 

18  Morrison  v.  Baird,  10  Rettie,  Ct.  Sess.  Cas,  (4th  Ser.)  271;  Grif- 
fiths V,  Earl  of  Dudley,  9  Q.  B.  Div.  357;  Yarmouth  v.  France,  19 
Q.  B.  Div.  647;  supra,  §  37;  infra,  §  55. 

14  Supra,  §  37;  infra,  §  55. 

15  43  &  44  Vict,  c,  42,  §  1,  cl.  1:  "By  reason  of  any  defect  in  the 
condition  of  the  ways,  works,  machinery,  or  plant  connected  with  or 
used  in  the  business  of  the  employer." 

Section  2:  "A  workman  shall  not  be  entitled,  under  this  act,  to 
any  right  of  compensation  or  remedy  against  the  employer  in  any 
of  the  following  cases,  that  is  to  say:  (1)  Under  subsection  one  of 
section  one,  unless  the  defect  therein  mentioned  arose  from,  or  had 
not  been  discovered  or  remedied  owing  to,  the  negligence  of  the  em- 
ployer, or  of  some  person  in  the  service  of  the  employer,  and  in- 
trusted by  him  with  the  duty  of  seeing  that  the  ways,  works,  ma- 
chinery, or  plant  were  in  proper  condition." 

i«Civ.  Code  Ala.  1896,  §  1749  (2590)  subd.  1:  *'When  the  injury 
Is  caused  by  reason  of  any  defect  in  the  condition  of  the  ways, 
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Indiana,**  yet  the  state  of  the  law  in  these  jurisdictions 
did  not  call  for  the  passage  of  such  a  statute,  and  it  has 
not  operated  to  increase  the  master's  liability  or  to  giv^ 
to  the  servant  any  rights  which  were  not  previously  iully 
secured  to  him  by  the  common  law.  In  England  it 
was  a  radical  extension  of  the  master's  responsibility, 
but  in  the  United  States  it  is  only  declaratory  of  the 
common  law. 

It  has  been  said  in  Alabama  that  the  act  "does  not 
undertake  to  define  what  shall  constitute  a  defect  or 
negligence  in  regard  to  the  condition  of  the  ways,  works, 

works,  machinery,  or  plant  connected  with  or  used  in  the  business 
of  the  master  or  employer." 

"Nor  is  the  master  or  employer  liable  under  subdivision  1  unless 
the  defect  therein  mentioned  arose  from,  or  had  not  been  discovered 
or  remedied  owing  to,  the  negligence  of  the  master  or  employer,  or 
of  some  person  in  the  service  of  the  master  or  employer,  and  in- 
trusted by  him  with  the  duty  of  seeing  that  the  ways,  works,  ma- 
chinery, or  plant  were  in  proper  condition." 

17  Rev.  Laws  Mass.  c.  106,  §  71:  "First,  a  defect  in  the  con- 
dition of  the  ways,  works,  or  machinery  connected  with  or  used  in 
the  business  of  the  employer,  which  arose  from,  or  had  not  been 
discovered  or  remedied  in  consequence  of,  the  negligence  of  the  em- 
ployer, or  of  a  person  in  his  service  who  had  been  intrusted  by  him 
with  the  duty  of  seeing  that  the  ways,  works,  or  machinery  were  in 
proper  condition." 

18  Mills'  Ann.  St.  Colo.  §  1511a  (Sess.  Laws  Colo.  1893,  c.  77), 
are  the  same  as  the  Massachusetts  clause  above  quoted. 

18  Burns'  Rev.  St.  Ind.  1901,  §  7083;  Acts  Ind.  1893,  c.  130,  §  1: 
"First,  when  such  injury  is  suffered  by  reason  of  any  defect  in  the 
condition  of  ways,  works,  plant,  tools,  and  machinery  connected 
with  or  in  use  in  the  business  of  such  corporation,  when  such  de- 
fect was  the  result  of  negligence  on  the  part  of  the  corporation,  or 
some  person  intrusted  by  it  with  the  duty  of  keeping  such  wayj, 
works,  plant,  tools,  or  machinery  in  proper  condition." 

For  similar  statutes  in  other  states,  see  St.  Wis.  1898,  c.  87,  §  1816; 
Priv.  Laws  N.  C.  1897,  c.  56. 
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machinery,  or  plant.  To  determine  these  matters,  refer- 
ence must  be  made  to  the  principles  of  the  common  law. 
Therefore,  whether  the  plaintiff's  right  to  recovery  is 
based  on  the  statutory  or  common-law  liability  of  an 
employer,  the  measure  of  defendant's  duty  to  plaintiff 
is  substantially  the  same."-® 

The  view  of  the  Massachusetts  court  is  thus  expressed 
in  an  early  case :  "In  1887  it  was  settled  law  in  Massa- 
chusetts that  masters  were  personally  bound  to  see  that 
reasonable  care  was  used  to  provide  reasonably  safe  and 
proper  machinery,  so  that,  if  the  duty  was  intrusted  to 
another,  and  was  not  performed,  the  fact  that  the  proxi- 
mate cause  of  the  damage  was  the  negligence  of  a  fellow 
servant  was  no  defense.  ♦  *  *  The  rule  in  Wilson 
V.  Merry  [L.  R.  1  H.  L.  Sc.  326]  practically,  if  not  in 
terms,  had  been  modified  very  much  in  favor  of  servants. 
*  *  *  Thus,  it  falls  out  that  the  part  of  section  1  to 
which  we  are  referring  seems  at  first  sigjit  to  add  noth- 
ing to  the  common  law  as  previously  declared,  and  by 
its  form  has  very  much  the  air  of  a  legislative  enactment 
of  the  principle  of  the  cases.  But  we  should  assume 
that  section  1,  cl.  1,  was  nugatory,  sooner  than  admit 
that  it  cut  down  the  common-law  rights  of  employes 
under  the  deceptive  form  of  enlarging  them.  ♦  *  ♦ 
The  purport  of  the  whole  is  still  only  to  abolish,  per- 
haps, the  defense  of  implied  assumption  of  risk,  and 
certainly  that  of  negligence  of  a  fellow  servant,  *  «  * 
as  it  was  in  the  English  statute,  and  as  is  manifestly  the 
case  in  the  second  and  third  clauses  of  the  same  section. 

20  Wilson  V.  Louisville  &  N.  R.  Co.,  85  Ala.  269,  272;  Colorado  M. 
&  E.  Co.  V.  Mitchell,  26  Colo.  284;  New  York,  N.  H.  &  H.  R.  Co.  v. 
O'Leary  (C.  C.  A.)  93  Fed.  737,  741. 
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•  *  *  If  there  are  no  cases  for  which  the  first  clause 
is  needed,  all  that  is  to  be  said  is  that  to  tlmt  extent  the 
legislature  too  hastily  assumed  that  the  law  of  Massa- 
chusetts was  the  same  as  that  of  England."^^ 

The  "extremes,  if  any,  lying  outside  the  common-law 
rule,  but  embraced  by  section  1,  cl.  1,"^^  have  not  been 
pointed  out  as  yet  by  the  courts.  It  is  possible  that  the 
master's  liability  has  been  extended  in  the  matter  of 
foreign  cars,^^  and  the  question  whether  those  persons 
whose  duty  it  is  to  make  the  ordinary  daily  small  repairs 
incident  to  the  running  of  certain  machines  come  within 
the  act  has  been  left  open.^* 

§  39.     Defect  in  condition. 

Defect  in  the  condition  means  not  only  an  imperfection  or 
fault  in  the  working  capacity  of  the  ways,  works,  or  machinery 
themselves,  but  also  a  failure  to  do  properly  and  safely  the  work 
for  which  the  master  intends  them  to  be  used. 

The  phrase  used  in  this  clause  is  "defect  in  the  condi- 
tion," and  in  defining  it  a  distinction  has  been  taken 
between  "defect"  and  "defect  in  the  condition."  "  'De- 
fect' means  a  lack  or  absence  of  something  essential  to 
completeness.  *  *  *  A  machine  may  be,  in  its  na- 
ture or  character,  a  perfect  machine,  and  yet  be  in  an 
imperfect  and  defective  condition.  The  condition  of 
the  plant  or  machinery  means,  I  think,  the  state  of  the 

ziRyalls  V.  Mechanics*  Mills,  150  Mass.  190,  194;  Ashley  v.  Hart, 
147  Mass.  573,  575;  Murray  v.  Knight,  156  Mass.  518;  supra,  §  37. 

22  Ryalls  V.  Mechanics'  Mills,  150  Mass.  190,  196. 

23  Infra.  §  42. 

2<  Ryalls  V.  Mechanics'  Mills,  150  Mass.  190,  195;  supra,  §  37;  infra, 
§  53.  As  to  whether  the  common  law  has  been  extended  by  making 
danger  per  se  a  defect,  see  Infra,  §  39. 
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plant  or  machinery  at  the  time  of  the  injury."^*  "The 
words  are  'defect  in  the  condition  of  the  machinery/ 
not  'defect  in  the  machinery.'  As  the  presiding  judge 
very  properly  ruled,  they  do  not  refer  to  its  working 
capacity,  but  to  its  condition  with  regard  to  the  safety 
of  the  employes."^^ 

"If  you  strike  out  the  word  'condition,'  and  speak  of 
a  defect  in  the  way,  I  think  it  is  perfectly  plain  that 
would  mean  a  hole  in  the  road,  or  stones  forming  part 
of  the  road  which  stick  out,  or  something  or  other  which 
actually  injured  the  way,  and  which  showed  that  the 
way  itself — the  actual  thing — was  not  suited  for  the  pur- 
pose for  which  it  was  intended;  and  that  would  apply 
also  to  the  works  and  to  the  machinery  and  to  the  plant. 
A  defect  in  the  machinery  would  be  the  absence  of  some 
part  of  the  machinery,  or  a  crack,  or  anything  of  that 
kind.  A  defect  in  the  condition  of  the  way,  or  works  or 
machinery  or  plant,  is  certainly  widef,  but  I  do  not 
think  it  is  very  much  wider.  It  means,  I  should  be  in- 
clined to  say,  such  a  state  of  things  that  the  power  and 
quality  of  the  subject  to  which  the  word  'condition'  is 
applied  are  for  the  time  being  altered  in  such  a  manner 
as  to  interfere  with  their  use.  For  instance,  if  the  way 
is  made  to  be  muddy  by  water,  or  if  it  is  made  slippery 
by  ice,  in  either  of  these  cases  I  should  say  that  the 
way  itself  is  not  defective,  but  the  condition  of  the  way, 
by  reason  of  the  water  which  is  incorporated  with  it,  or 
from  its  being  in  a  freezing  state,  is  affected.  ♦  ♦  ♦ 
I  do  not  think  we  ought  to  put  so  wide  a  construction 
on  the  words  'condition  of  the  way'  as  to  include  ob- 

25  Tate  V.  Latham  [1897]  1  Q.  B.  502,  506. 

26  Willey  V.  Boston  Electric  Light  Co.,  168  Mass.  40,  42. 
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stacles  lying  upon  the  way,  which  obstacles  do  not  in 
any  degree  alter  the  powers  of  the  way,  or  alter  its  fit- 
ness for  the  purpose  for  which  it  is  generally  employed, 
and  cannot  be  said  to  be  incorporated  with  it."^^ 

Unsnitableness. 

"An  unsuitableness  of  ways,  works,  or  machinery  for 
work  intended  to  be  done  ♦  *  ♦  by  means  of  them 
is  a  defect,  within  the  meaning  of  St.  1887,  c.  270,  §  1, 
cl.  1,  although  the  ways,  works,  or  machinery  are  perfect 
of  their  kind,  in  good  repair,  and  suitable  for  some  work 
done  in  the  employer's  business  other  than  the  work  in 
doing  which  their  unsuitableness  causes  injury  to  the 
workmen.  In  such  a  case  the  employer  is  wrong  in  fur- 
nishing appliances  for  a  use  for  which  they  are  unsuit- 
able, and  in  effect  in  so  ordering  and  carrying  on  his 
work  that,  without  fault  of  the  ordinary  workman,  the 
natural  conseqifence  will  be  that  the  appliances  will 
be  used  for  purposes  for  which  they  are  unsuitable. 
The  circumstance  that  the  employer  intends  that  his 
work  shall  be  done  in  the  manner  and  by  the  means  in 
use  when  the  accident  occurs  distinguishes  tlie  case  from 
those  in  which  he  furnishes  a  stock  of  appliances  from 
which  the  workman  is  to  select  such  as  are  fit  for  the 
particular  work  in  hand.  •  ♦  ♦  Such  an  unsuit- 
ableness is  neither  accidental  nor  temporary,  nor  due 
to  the  negligence  of  a  workman  who  is  not  charged  with 
the  duty  of  attending  to  the  fitness  of  the  ways,  works, 
and  machinery.  ♦  «  ♦  ^ji  employer  cannot  say 
that  he  is  not  in  fault  if  his  ways,  works,  and  machinery, 

2T  McGlffln  V,  Palmer's  S.  &  I.  Co.,  10  Q.  B.  Div.  5,  9. 
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when  used  as  he  intends  them  to  be  used,  are  unsuitable 
for  his  work."2® 

"The  question  is  whether  the  fact  that  the  machine 
was  unfit  for  the  purpose  for  which  it  was  applied  con- 
stitutes a  'defect  in  its  condition.'  *  ♦  ♦  The  ques- 
tion really  almost  answers  itself.  If  it  was  not  in  a 
proper  condition  for  the  purpose  for  which  it  was  ap- 
plied, there  was  a  defect  in  its  condition,  within  the 
meaning  of  the  act.  ♦  *  •  The  argument  for  the  de- 
fendants comes  to  this:  that  if  the  employer  has  a  ma- 
chine, one  part  of  which  is  weaker  than  it  ought  to  be, 
there  is  a  defect  in  its  condition;  but  if  the  whole  ma- 
chine is  too  weak  for  the  purpose  for  which  it  -is  applied, 
there  is  no  such  defect.  Could  it  be  said,  if  a  windlass  fit 
only  for  raising  a  bucket  is  used  to  draw  up  a  number  of 
men,  that  there  is  no  defect  in  the  condition  of  the  ma- 
chinery? The  condition  of  the  machine  must  be  a  con- 
dition with  relation  to  the  purpose  for  which  it  is  ap- 
plied."29 

28  Geloneck  y.  Dean  Steam  Pump  Co.,  165  Mass.  202,  217. 

2oHeske  v.  Samuelson,  12  Q.  B.  Div.  30,  31;  Cripps  v.  Judge,  13  Q. 
B.  Div.  583.  Crane  used  to  tear  up  railroad  ties,  Welsh  v,  Moir,  12 
Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  590;  door  used  as  a  fire  cut-off  could 
not  be  quickly  closed,  Johnson  v.  Mitchell,  22  Scot.  L.  R.  698;  ab- 
sence of  proper  means  of  throwing  saw  out  of  gear,  Topham  v.  Good- 
win (Nov.  5,  1881)  72  Law  T.  10;  failure  to  fence  elevator  used  to 
carry  coke,  whereby  a  piece  fell,  Heske  v.  Samuelson,  12  Q.  B.  Div. 
30;  ladder  used  to  support  staging,  Cripps  v.  Judge,  13  Q.  B.  Diy. 
583;  tackle  and  engine  used  in  hoisting  ice,  Carbury  v.  Downing, 
154  Mass.  248;  truck  unsuitable  for  moving  heavy  machinery,  Gelo- 
neck v.  Dean  Steam  Pump  Co.,  165  Mass.  202;  and  Gunn  v.  New 
York,  N.  H.  &  H.  R.  Co.,  171  Mass.  417.  Infra,  §  41,  note  44.  Also 
§§  45-47. 
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Danger. 

Whether  a  machine  dangerous  in  itself  is  defective, 
within  the  meaning  of  the  act,  is  a  question  which  has 
been  much  debated  in  England.  In  the  first  case  which 
considered  the  question,  the  disk  of  a  wheel  in  a  card- 
ing machine  was  perforated,  instead  of  being  solid,  and 
thereby  the  accident  was  caused.  The  court  held  that 
there  was  no  evidence  that  this  condition,  if  it  was  a 
defect  in  condition,  arose  from  negligence.  "It  is  said 
that  there  is  evidence  of  the  machine  being  dangerous. 
So  are  most  machines,  so  is  even  an  ordinarily  sharp 
knife,  unless  used  with  care;  but  that  does  not  make  it 
defective  in  its  condition,  nor  does  it  imply  negligence 
in  the  employer,  if  an  accident  happens,  who  furnishes 
it  to  his  workman  for  him  to  use  with  reasonable  care." 
Lord  Esher  in  his  dissenting  opinion  said:  "The  true 
question  seems  to  me  to  be  whether  the  machine  is  dan- 
gerous, and  whether  a  careful  consideration  would  shew 
it  to  be  dangerous  to  the  workman  using  it.  I  am  pre- 
pared to  say  that  if  a  careful  consideration  would  shew 
a  master  that  the  machine  was  dangerous  to  the  work- 
man using  it,  even  although  that  machine  could  not  be 
improved  upon,  it  is  negligence  on  the  part  of  the  mas- 
ter to  use  for  his  profit  a  machine  which  is  dangerous 
to  his  workman,  and,  if  he  does  use  it,  he  can  only  do  so 
upon  the  terms  of  being  liable  to  pay  compensation  to 
the  workman,  if  he  is  thereby  injured."^" 

This  case  of  Walsh  v.  Whiteley  was  considered  in  a 
later  case,^^  where  the  defect  consisted  in  unguarded 
cogwheels  at  the  side  of  a  leather  pressing  machine,  in 

«o  Walsh  V.  Whiteley,  21  Q.  B.  Dlv.  371,  376,  379. 
"Morgan  v.  Hutchins.  33  Wkly.  Rep.  412,  6  Times  Law  R.  219. 
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which  a  boy's  hand  was  caught.  The  court,  of  which 
Lord  Esher  was  a  member,  said  that  condition  in- 
cluded the  surrounding  circumstances, — "that  is,  the 
way  in  which  the  machinery  is  to  be  used;  the  defect 
need  not  be  in  the  machine  itself.  One  of  the  surround- 
ing circumstances  of  this  machine  is  that  it  is  to  be  used 
by  men,  and  even  by  boys.  *  *  *  This  machine  has 
to  be  fed  by  a  workman,  and  is  useless  unless  there  is  a 
man  to  work  it.  Is  not  that  part  of  the  'condition'  of 
the  machine?  The  workman  is  a  necessary  part  of  the 
machine  while  it  is  doing  its  work.  If  it  is  dangerous 
to  him,  is  that  not  a  defect  in  the  machine  of  which  he 
is  a  necessary  part?  »  *  *  if  the  machine  is  dan- 
gerous to  the  man  without  whose  assistance  it  cannot 
be  worked,  and  that  without  any  fault  of  his  own,  that 
is  a  defect  in  the  condition  of  the  machinery." 

The  view  stated  by  Lord  Esher  seems  to  be  the  one 
adopted  in  England,  and  consequently,  if  a  machine  is 
dangerous  to  the  safety  of  a  skillful  and  careful  opera- 
tor, who  is  thereby  injured  without  fault  of  his  own, 
there  is  a  defect  in  condition,  within  the  act.  This  view 
is  a  radical  extension  of  the  common-law  doctrine,^^  and 
does  not  seem  to  be  justified  by  any  words  used  in  the 
act.     It  has  not  been  followed  in  Massachusetts,  where 

Revolving  rollers  becoming  clogged,  Paley  v.  Gamett,  16  Q.  B,  Div. 
52  (see,  also,  Claxton  v.  Mowlem,  4  Times  Law  R.  756).  Unfenced 
machinery,  lies  v,  Abercarn  Welsh  Flannel  Co.,  2  Times  Law  R. 
547.  Shuttle  flying  out  of  loom.  Smith  v.  Harrison,  5  Times  Law  R. 
406.  Absence  of  guard  of  saw  not  a  defect,  Hamilton  v.  Groesbeck, 
19  Ont.  76.  Dangerous  kind  of  brake,  Louisville  &  N.  R.  Co.  v.  Bin- 
ion,  107  Ala.  645. 
32  Supra,  §  37. 
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uncovered  cogwheels,  etc.,  have  not  been  considered  a 
defect  either  at  common  law  or  under  the  act.^' 

A  dangerous  method  of  work  or  adjustment  of  ma- 
chinery has  in  England  been  held  a  defect  in  condition.'* 
In  Massachusetts  the  ruling  has  been  otherwise.  "The 
court  instructed  the  jury,  in  effect,  that  a  method 
adopted  by  an  employer  for  carrying  on  his  business 
which  involved  danger  to  one  or  more  of  his  servants 
while  they  were  in  the  discharge  of  their  duty  and  using 
reasonable  care  would  be  a  defect  in  the  ways,  works, 
and  machinery.  *  *  *  No  case  has  yet  gone  so  far 
in  this  state  as  to  hold  that  a  dangerous  method  of  doing 
business  may  constitute  a  defect  in  the  ways,  works,  or 
machinery,  though  there  is  high  authority  for  it  in  Eng- 
land, on  which  the  learned  judge  who  tried  the  case  in 
the  superior  court  evidently  relied. "''^ 

Negligence. 

The  existence  of  a  defect  in  the  condition  of  the  ways, 
works,  or  machinery  does  not  create  a  cause  of  action 
unless  the  defect  is  the  result  of  the  negligence  of  the 
employer  or  of  some  servant  for  whose  acts  the  statute 
makes  him  liable.^® 

«»Hale  V.  Cheney,  159  Mass.  268;  Rooney  v.  Sewall  Day  Cordage 
Co.,  161  Mass.  153;  Donahue  v.  Washburn  &  M.  Mfg.  Co.,  169  Mass. 
574;  infra,  §§  95,  96. 

•*  Adjustment  of  derrick  so  that  load  swung  over  plaintiff's  head, 
Stanton  v.  Scrutton,  9  Times  Law  R.  236,  62  Law  J,  Q.  B.  405,  and 
Smith  V.  Baker  [1891]  App.  Cas.  325;  cars  permitted  to  run  down 
grade  of  their  own  momentum,  Alabama  C.  Coal  &  Coke  Co.  v.  Pitts, 
98  Ala.  285;  blasting,  Mulligan  v.  McAlpine,  15  Rettie,  Ct.  Sess.  Cas. 
(4th  Ser.)   789. 

»5  Switching  cars  without  lights  or  warning,  Caron  v.  Boston  ft  A. 
R.  Co.,  164  Mass.  523,  530. 

*e  Infra,  §  49.    As  affected  by  assumption  of  risk,  gee  infra,  c.  8. 
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The  words  "defect  in  the  condition"  are  difficult  of 
definition.  They  mean  something  more  than  an  imper- 
fection, want  of  repair,  or  lack  of  working  capacity  in 
the  machine  itself,  and  refer  rather  to  a  failure  to  do 
properly  and  safely  the  work  required  of  it  in  the  cir- 
cumstances and  under  the  conditions  in  which  it  is  in- 
tended by  the  master  to  be  used  and  is  used  at  the 
moment  of  injury.^^ 

§  40.    Permanence. 

Defect  in  condition  refers  to  the  permanent  or  qnasi  per- 
manent condition  of  the  ways,  works,  or  machinery. 

An  accidental  or  temporary  condition  does  not  come  within 
the  meaning  of  the  act. 

It  has  been  noted  in  the  preceding  section  that  the 
defective  condition  must  be  something  which  so  alters 
the  power  and  quality  of  the  subject  as  to  interfere  with 
its  use.  The  defect  must  be  "something  in  the  perma- 
nent or  qnasi  permanent  condition  of  the  ways,  works, 
and  machinery  ;"^^  and  this  idea  of  permanence,  as  dis- 
tinguished from  an  accidental  or  temporary  condition, 
was  expressed,  perhaps  too  strongly,  by  the  use  of  the 
word  "chronic"  in  a  later  opinion.^^ 

Where  a  workman  was  drawing  a  car  loaded  with  iron 
along  a  way,  and  one  of  the  wheels  struck  a  piece  of 

»T  Infra,  §  40.  For  rulings  upon  the  meaning  of  "defect  or  want  of 
repair"  in  the  highway  statute,  see  Hixon  v.  City  of  Lowell,  13  Gray 
(Mass.)  59,  64;  Billings  v.  City  of  Worcester.  102  Mass.  329;  Monies 
V.  City  of  Lynn,  124  Mass.  165.  Also,  Munson  v.  Town  of  Derby,  37 
Conn.  310. 

88  McGiffln  V.  Palmer's  Shipbuilding  &  Iron  Co.,  10  Q.  B.  Div.  5. 

89  Willetts  V.  Watt  [1892]  2  Q.  B.  92,  100;  Lynch  v.  AUyn,  160  Mass. 
248.  253.  ' 
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"tap"  lying  on  the  way,  injuring  him,  it  was  held  that 
the  way  was  not  in  a  defective  condition.  "I  do  not 
think  we  ought  to  put  so  wide  a  construction  on  the 
words  'condition  of  the  way'  as  to  include  obstacles  lying 
upon  the  way,  which  obstacles  do  not  in  any  degree  alter 
the  powers  of  the  way,  or  alter  its  fitness  for  the  purpose 
for  which  it  is  generally  employed,  and  cannot  be  said 
to  be  incorporated  with  it."^^  It  was  also  said,  by  way 
of  illustration,  that,  had  the  way  been  muddy  or  covered 
with  ice,  the  way  as  a  way  would  be  defective.  The 
defect  must  be  in  something  which  belongs  to  or  becomes 
a  part  of  the  ways,  works,  or  machinery. 

The  idea  of  permanence  is  also  relied  upon  in  deter- 
mining whether  a  given  place,  tool,  or  machine  is  part 
of  the  ways,  works,  or  machinery  connected  with  or  used 
in  the  business  of  the  master. 

The  temporary  removal  of  a  portion  of  a  machine, 

*o  McGiffln  V.  Palmer's  Shipbuilding  &  Iron  Co.,  10  Q.  B.  Div.  5,  10.. 
Loose  planks  used  to  stand  on,  Franks  v.  Indiarubber,  G.  P.  &  Tel. 
Mfg.  Co.  (Oct.  7,  1882)  73  Law  T.  386;  board  thrown  down  opening, 
Pegram  v.  Dixon,  55  Law  J.  Q.  B.  447;  car  standing  on  side  track, 
Kansas  City,  M.  &  B  R.  Co.  v.  Burton,  97  Ala.  240,  246;  scraper  fall- 
ing from  engine.  Culver  v.  Alabama  Midland  Ry.  Co.,  108  Ala.  330; 
oil  box  on  track,  Louisville  &  N.  R.  Co.  v.  Bouldin,  110  Ala.  185; 
rubbish  on  which  staging  is  placed,  O'Connor  v.  Neal,  153  Mass.  281; 
rubbish  on  floor.  May  v.  Whittier  Machine  Co.,  154  Mass.  29; 
pile  of  rails  near  track,  Thompson  v.  Boston  &  M.  R.  Co.,  153  Mass. 
391;  bank  of  earth  falling,  Lynch  v.  Allyn,  160  Mass.  248;  stone  on 
staging,  Carroll  v.  Willcutt,  163  Mass.  221;  dampness  of  molds, 
Whittaker  v.  Bent,  167  Mass.  588;  pile  of  boards  in  lumber  yard, 
Campbell  v.  Dearborn,  175  Mass.  183.  But  it  has  been  held  that  a 
bar  of  iron  projecting  over  the  way  was  a  defect  (Mitchell  v.  Coats 
Iron  &  Steel  Co.,  23  Scot.  L.  R.  108);  and  sleepers  beside  the  way 
were  not  (McQuade  v.  Dixon,  24  Scot.  L.  R.  727).    Infra,  §§  45-47. 
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when  done  for  a  proper  purpose,  does  not  thereby  render 
it  defective. 

5  41.    Negligent  user. 

The  negligent  user  by  a  servant  of  ways,  works,  and  ma- 
chinery in  themselves  in  a  proper  condition  is  not  a  defect  in 
the  condition,  within  the  meaning  of  the  act. 

The  employer  must  furnish  ways,  works,  and  ma- 
chinery fitted  for  the  work  which  he  requires  of  them, 
and  for  which  he  intends  them  to  be  used.  If  they  ful- 
fill this  condition,  they  are  not  defective,  and,  if  the 
servants  put  them  to  a  use  for  which  they  are  unfitted 
and  were  not  intended,  the  employer  is  not  made  liable 
under  this  section  of  the  act.  Whether  or  not  the  un- 
suitability  of  the  ways,  works,  or  machinery  for  the  pur- 
pose for  which  they  are  applied  renders  them  defective, 
within  the  meaning  of  the  act,  depends,  therefore,  upon 
the  consideration  whether  the  employer  intended  them 
so  to  be  used,  or  whether  it  is  a  use  to  which  the  servants 
of  their  own  motion  have  put  them.*^ 

In  the  case  of  Willetts  v.  Watt  there  was  a  catchpit 
in  the  floor  where  workmen  passed.  The  lid  covering 
the  hole  was  removed  rightfully  for  a  temporary  pur- 
pose, and  the  plaintiff  fell  in.  It  was  held  that  this 
did  not  constitute  a  defect  in  condition.  "The  way  was 
properly  constructed  for  a  twofold  purpose, — the  well 
or  catchpit  might  be  used  when  required,  or  the  place 
might  be  used  for  general  purposes,  including  that  of  a 
way.  It  was  properly  adapted  to  subserve  both  these 
purposes,  and  the  cause  of  the  accident  was  not  deficient 

4iGeloneck  v.  Dean  Steam  Pump  Co.,  165  Mass.  202;   Walsh  v. 
Whiteley,  21  Q.  B.  Div.  371.    See,  supra,  §  108. 
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construction,  but  that  it  was  negligently  used  for  one 
of  the  purposes  without  notice  to  persons  who  were 
using  it  for  the  other. "^^  Where,  however,  the  guard 
of  a  circular  saw  was  removed,  and  left  off  for  a  con- 
siderable time,  for  greater  ease  in  running  the  saw,  it 
was  held  that  this  constituted  a  defect,  and  said  to  be 
a  defect  of  a  chronic  character,  and  not  one  arising  from 
negligent  user.^^  The  distinction  between  the  cases  is 
to  be  found  in  the  fact  that  in  the  former  the  way  was 
suitable  and  proper  for  two  purposes,  and  that  the  in- 
jury happened  because  it  was  improperly  used  for  one 
of  them;  in  the  latter,  the  machine  without  the  guard 
was  not  proper  for  the  use  to  which  it  was  applied,  and 
was  intentionally  used  in  that  condition,  and  it  was  not, 
therefore,  the  negligent  use  of  it  for  a  proper  purpose. 
The  principle  that  an  employer,  having  furnished  suit- 
able tools,  machinery,  and  appliances,  may,  without 
further  responsibility,  leave  the  use  of  them  to  his  serv- 
ants, has  been  recognized  both  at  common  law  and  under 
the  act,  and  in  the  latter  case  the  rule  is  the  same 
whether  the  appliance  is  one  coming  within  the  defini- 
tion of  "ways,  works,  and  machinery,"  or  not.  The  em- 
ployer is  not  liable  for  the  negligent  use  by  a  servant 
of  a  proper  appliance  whereby  another  servant  is  in- 
jured.** 

42  WlUetts  V.  Watt  [1892]  2  Q,  B.  92,  100. 

48  Tate  V.  Latham  [1897]  1  Q.  B.  502. 

44  See,  also,  infra,  §  44.  Using  defective  rope,  Johnson  t.  Boetoa 
Tow  Boat  Co.,  135  Mass.  209;  leaving  blocking  unfastened,  Robin- 
son V.  Blake  Mfg.  Co.,  143  Mass.  528;  lowering  staging  care- 
lessly, Ashley  v.  Hart,  147  Mass.  573,  575;  using  short  coupling  pin, 
Thyng  v.  Fitchburg  R.  Co.,  156  Mass.  13;  failure  to  block  truck, 
O'Keefe  v.  Brownell,  156  Mass.  133;  failure  to  shore  trench, 
Conroy  v.  Inhabitants  of  Clinton,  158  Mass.  318;   using  shovel  to 
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5  42.    Connected  with  or  used  in. 

The  ways,  works,  and  machinery  must  be  "connected  with 
or  used  in  the  business  of  the  employer."  They  must  be  fur- 
nished by  the  employer,  or  by  his  authority,  express  or  im- 
plied, for  the  use  of  his  servants  in  the  work.  Ownership  is 
not  essential,  but  during  the  time  they  are  used  the  employer 
must  have  the  right  of  control  over  them  and  power  to  remedy 
defects  in  them. 

"By  the  term  'ways,  works,  or  machinery  connected 
with  or  used  in  the  business  of  the  employer,'  we  under- 
stand something  in  the  place  or  means,  appliances,  or 
instrumentalities  provided  by  the  employer  for  doing 
or  carrying  on  the  work  which  is  to  be  done.  The  use 
of  other  words  may  not  make  the  meaning  clearer,  but 

raise  door,  Carroll  v.  Western  Union  Telegraph  Co.,  160  Mass.  152; 
failure  to  drill  holes  in  stone  raised  by  derrick,  Beauregard  v.  Webb 
G.  &  C.  Co.,  160  Mass.  201;  using  stick  to  pry  up  door,  Allen  v.  Smith 
Iron  Co.,  160  Mass.  557;  using  damp  molds,  Whittaker  v.  Bent,  167 
Mass.  588;  using  defective  coupling  link.  Young  v.  Boston  &  M.  R. 
R.,  168  Mass.  219;  using  spliced  ladders,  McKay  v.  Hand,  168  Mass. 
270,  and  Jones  v.  Pacific  Mills,  176  Mass.  354;  failure  to  use  gang 
plank,  Trimble  v.  Whitin  Machine  Works,  172  Mass.  150;  hooks  and 
pulleys  arranged  by  servants,  Harnois  v.  Cutting,  174  Mass.  398; 
failure  to  use  timber,  Cogan  v.  Burnham,  175  Mass.  391;  failure 
properly  to  guard  powder,  Mulligan  v.  McAlpine,  15  Rettie,  Ct.  Sess. 
Cas.  (4th  Ser.)  789;  using  switch  to  mount  car,  Richmond  &  D.  R. 
Co.  V.  Bivins,  103  Ala.  142;  throwing  rubbish  through  hole  by  which 
workmen  ascended,  Pegram  v.  Dixon,  55  Law  J.  Q.  B.  Div.  447;  fail- 
ure to  steady  rope  causing  bucket  to  fall,  Robins  v.  Cubitt,  46  Law  T. 
(N.  S.)  535;  using  loose  boards  to  stand  on,  Franks  v.  Indiarubber 
G.  P.  &  T.  M.  Co.  (Oct.  7,  1882)  73  Law  T.  386;  failure  properly  to 
pile  stanchions  on  truck,  Corcoran  v.  East  Surrey  Ironworks  Co., 
5  Times  Law  R.  103.  An  appliance  constructed  by  the  servant  does 
not  charge  master  with  its  defects.  Callaway  v.  Allen  (C.  C.  A.)  64 
Fed.  297.  Infra,  §  44.  Allegation  that  improper  appliances  were 
used  to  replace  derailed  car  does  not  state  cause  of  action.  Louis- 
ville &  N.  R.  Co.  V.  Jones  (Ala.)  30  So.  586. 
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it  would  seem  that  there  must  be  a  defect  in  something 
which  can  in  some  sense  be  said  to  be  provided  by  the 
employer."^^ 

The  question  of  ownership  is  not  material.  The  ways, 
works,  or  machinery  may  be  hired  or  in  any  way  pro- 
cured for  the  prosecution  of  the  particular  work.  They 
may  be  owned  by  another,  who  has  the  general  control 
of  them,  but  who  in  the  particular  case  has  relinquished 
the  immediate  right  of  control  to  the  master.  He  must, 
for  the  time  being,  have  adopted  the  ways,  etc.,  in  his 
business.  "It  should  at  least  appear  that  he  has  the 
control  of  them,  and  that  they  are  used  in  his  business, 
by  his  authority,  express  or  implied.  *  ♦  ♦  Neither 
the  employer  nor  any  person  in  his  service  can  be  justly 
charged  with  negligence  as  to  matters  over  which  they 
have  no  control. "^^ 

Thus,  where  a  servant,  of  his  own  motion,  borrowed  a 
ladder  which  he  used  in  his  master's  business,  it  did  not 
thereby  become  a  part  of  the  ways,  works,  and  machin- 
ery, since  it  was  not  furnished  by  the  express  or  implied 
authority  of  the  master.^^  But  where  a  coal  dealer  sent 
his  servants  to  unload  a  vessel  which  was  not  owned  by 
him,  but  which  brought  coal  to  him,  it  was  considered 
that  for  the  time  being  it  was  a  part  of  his  plant.^^ 

The  question  has  come  up  where  one  railroad  uses  the 

45  Coffee  V.  New  York,  N.  H.  &  H.  R.  Co.,  155  Mass.  21,  23;  supra, 
S  100. 

*8  Trask  v.  Old  Colony  R.  Co.,  156  Mass.  298,  303.  See,  also, 
Moynihan  v.  King's  Windsor  Cement  D.  M.  Co.,  168  Mass.  450,  452; 
Riley  v.  Tucker  (Mass.)  60  N.  E.  484.  Ladders  and  stagings  on 
which  plumber's  assistant  worked  not  within  act. 

*7  Jones  V.  Burford,  1  Times  Law  R.  137. 

48  Carter  v.  Clarke,  78  Law  T.  (N.  S.)  76,  14  Times  Law  R.  172. 
See  AUmarch  v.  Walker  (March  28,  1885)  78  Law  T.  391;  Robinsoa 
T.  Watson,  20  R^ttie,  Ct.  Sess.  Cas.  (4th  Ser.)  144. 
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tracks  of  another.  In  a  case  where  the  defendant  com- 
pany and  another  railroad  connected  and  shifted  cars 
from  one  track  to  the  other  for  their  mutual  accommo- 
dation in  taking  and  leaving  cars,  it  was  held  that  the 
portion  of  the  track  of  the  other  road  used  occasionally 
by  the  defendant  for  this  purpose  did  not  become  a  part 
of  its  ways.  "The  character  of  the  business  transacted 
is  to  be  considered,  and  it  would  be  unreasonable  to  hold 
that  each  company  was  bound  to  leave  and  take  cars  at 
the  precise  point  of  connection,  at  peril,  if  it  did  not  do 
so,  of  making  the  track  of  the  other  part  of  its  ways, 
works,  and  machinery,  and  of  becoming  liable  for  in- 
juries resulting  from  any  defect  in  it."^^  It  has  also 
been  held,  by  a  divided  court,  that  a  spur  track  owned, 
maintained,  and  repaired  by  a  manufacturing  company 
over  which  the  defendant  railroad  delivers  freight  to 
the  company  under  a  contract  with  it  is  not  a  part  of 
the  ways  of  the  railroad.  "We  think  that  neither  the 
language  of  the  statute  nor  good  sense  would  permit  us 
to  hold  an  employer  liable  under  the  act  for  defects 
which  he  cannot  help,  in  a  place  out  of  his  control,  to 
which  his  employes  once  in  a  while  may  be  called  for  a 
few  minutes.  It  will  be  understood  that  our  view  by 
no  means  requires  ownership  as  a  condition  of  the  de- 
fendant's liability."^*^ 
Foreigfn  cars. 

At  common  law,  a  railroad  is  bound  to  ship  over  its 

*»  Trask  v.  Old  Colony  R.  Co.,  156  Mass.  298,  304. 

BO  Engel  V.  New  York,  P.  &  B.  R.  Co.,  160  Mass.  260,  261.  Where 
plaintiff  knew  the  defective  track  was  leased  by  his  master,  he  may 
nevertheless  have  an  action  against  his  master  for  failure  to  pro- 
vide a  safe  place  to  work.  Story  y.  Concord  &  M.  R.  R.  (N.  H.)  48 
Atl.  288. 
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road  the  cars  owned  by  other  companies ;  but  since  the 
railroad  was  not  concerned  in  their  construction  it  is 
not  held  liable  for  defects  in  them.  The  company  must, 
however,  provide  for  the  inspection  of  such  cars  when 
they  are  received,  and  take  reasonable  precautions  to 
protect  its  employes  from  the  dangers  discovered  in 
them.^^  The  duty  cast  upon  the  company  is  the  same 
as  that  imposed  upon  a  master  who  furnishes  for  his 
servants'  use  materials  or  machinery  obtained  in  the 
market  from  reputable  dealers.  The  distinction  is  that 
a  foreign  car  is  not  adopted  by  the  company  as  its  own, 
and  therefore  it  has  been  suggested  that  the  act  in  mak- 
ing such  cars  a  part  of  the  ways,  works,  and  machinery 
of  the  railroad  has  extended  the  common-law  rule. 

Under  the  act  it  was  held  that  an  empty  foreign  car 
placed  in  a  train  for  the  purpose  of  being  returned  to 
its  owner  was  not  a  part  of  the  ways,  works,  and  ma- 
chinery,^^  but  that  a  loaded  car  coming  from  another 
road,  and  being  hauled  over  a  part  of  the  defendant's 
railroad  for  the  transportation  of  freight  in  the  due 
course  of  the  defendant's  business,  was  a  part  of  the 
railroad's  ways,  works,  and  machinery.  "For  the  time 
being,  they  were  used  in  the  defendant's  business  as  a 
part  of  its  rolling  stock.  The  fact  that  the  defendf^nt 
did  not  own  them  is  immaterial.  The  defendant  was 
not  bound  to  use  them  in  its  train  if  on  inspection  they 
were  found  to  be  unsafe."^^ 

"Mackin  v.  Boston  &  A.  Railroad,  135  Mass.  201;  Keith  v.  New 
Haven  &  N.  Co.,  140  Mass.  175;  Leazott  v.  Boston  &  M.  R.  Co.,  70 
N.  H.  5.  But  where  a  business  company  uses  a  car  which  is  furnish- 
ed it  by  a  railroad,  it  adopts  it  in  its  business,  and  becomes  liable 
for  defects  in  construction.  Spaulding  v.  Flynt  Granite  Co.,  159 
Mass.  587. 

62  Coffee  V.  New  York.  N.  H.  &  H.  R.  Co.,  155  Mass.  21. 

63  Bowers  v.  Connecticut  River  R.  Co.,  162  Mass.  312,  317;  Louis- 
ville ft  N.  R.  Co.  V.  Davis,  91  Ala.  487. 
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Since  the  decision  of  these  cases,  a  statute  in  Massa- 
chusetts has  provided  that  "a  car  wliich  is  in  use  by, 
or  which  is  in  the  possession  of,  a  railroad,  corporation, 
shall  be  considered  as  a  part  of  the  ways,  works,  or  ma- 
chinery of  the  corporation  which  uses  or  has  it  in  pos- 
session, within  the  meaning  of  *  *  *,  whether  it 
is  owned  by  such  corporation  or  by  some  other  company 
or  person."^* 

The  master's  responsibility  covers  only  the  period  when  the 
ways,  etc.,  are  so  connected  or  used. 

The  ways,  works,  or  machinery  must  have  been 
adopted  by  the  master  as  part  of  his  permanent  or  quasi 
permanent  arrangements.  Before  they  have  become 
such  a  part,  or  after  they  have  ceased  to  be  such  a  part, 
they  do  not  come  within  the  meaning  of  the  act, 

"We  are  constrained  to  come  to  the  conclusion  that 
the  legislature,  in  saying,  'defects  in  the  condition  of 
the  ♦  ♦  *  works  *  *  *  connected  with  or  used 
in  the  business  of  the  employer,'  did  not  mean  'about  to 
be'  connected  or  'about  to  be'  used.  *  *  *  I  do  not 
think  section  1,  subsec.  1,  was  intended  to  apply  to  a  case 
where  machinery,  etc.,  was  brought  into  a  place  intended 
to  be  used,  and  left  so  insecure  that  it  fell."^^ 

Where  the  defendants,  who  were  contractors,  erected 
a  building,  and  placed  in  it  a  flight  of  movable  steps, 
and  several  months  afterwards  they  were  again  em- 
ployed by  the  owner  to  do  some  work  in  the  building, 
it  was  held  that  they  were  not  liable,  under  the  act,  to  a 
servant  who  was  injured  by  the  steps  slipping  from 

B4Rev.  Laws  Mass.  c.  106,  §  71  (Acts  Mass.  1893,  c.  359,  §  1). 
65  Howe  V.  Finch.  17  Q.  B.  Div.  187,  189. 
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under  him,  since  they  did  not  adopt  this  flight  of  stairs 
as  a  way  used  in  their  business.^® 

§  43.    Ways,  etc.,  in  process  of  construction  or  destruction. 

Works  in  process  of  construction  or  destruction  are  not  part 
of  the  "ways,  works,  or  machinery  connected  with  or  used  in 
the  business  of  the  employer." 

In  England,  a  distinction  has  been  taken  in  the  case 
of  works  being  constructed  or  destroyed,  whether  they 
are  the  "works"  of  the  owner  or  of  the  contractor  em- 
ployed by  him  to  do  the  work ;  and  it  is  held  in  the  lat- 
ter case  that  they  are  part  of  the  ways,  works,  or  ma- 
chinery of  the  contractor.  In  the  case  of  Howe  v. 
Finch  ^"^  the  plaintiff  was  injured  by  the  fall  of  a  wall 
being  built  upon  the  premises  of  the  defendant  by  a  con- 
tractor, and  sued  the  owner  by  whom  he  was  employed. 
The  court  held  that  the  wall  was  not  a  part  of  the  ways, 
works,  or  machinery  of  the  owner.  "Damage  by  the  fall 
of  a  wall  in  the  course  of  erection  cannot  be  spoken  of 
as  arising  from  a  defect  4n  works'  actually  occupied  or 
actually  used  for  the  purpose  of  business."  In  the  later 
case  of  Brannigan  v.  Robinson  ^^  a  wall  was  being  pulled 
down  by  a  contractor,  and,  because  it  was  insecurely 
supported,  fell  upon  the  plaintiff  while  he  was  clearing 
away  debris.  The  plaintiff  sued  the  contractor  by 
whom  he  was  employed,  and  it  was  held  that  he  could 
recover  under  the  act.  "I  cannot  see  why  premises 
which  are  in  the  possession  of  a  person  for  the  purposes 

B«  Regan  v.  Donovan,  159  Mass.  1. 

BT  17  Q.  B.  Div.  187,  189 ;  Conway  v.  Clemence,  2  Times  Law  R.  80 
(well  hole  in  house  building). 

68  [1892]  1  Q.  B.  344,  347.  See,  also,  Moore  v.  Gimson,  58  Law  J. 
Q.  B.  Div.  169;  Reynolds  v.  Holloway,  14  Times  Law  R.  551;  Nord- 
heimer  v.  Alexander,  19  Can.  Sup.  Ct.  248. 
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of  his  business  should  not  be  regarded  as  the  works  of 
such  person,  so  long  as  he  is  carrying  on  his  business 
there.  The  case  of  Howe  v.  Finch  is  not  in  any  way 
inconsistent  with  our  judgment,  for  in  that  case  the  em- 
ployer w^ho  was  sued  was  not  the  builder  but  the  owner 
of  the  premises,  and  the  wall,  being  still  in  an  unfinished 
state,  and  in  the  possession  of  the  builder  at  the  time  of 
the  accident,  could  not  have  been  said  to  be  connected 
with  or  used  in  the  business  of  the  employer." 

These  cases  were  considered  by  the  Massachusetts 
court  upon  the  question  whether  "the  liability  of  a  bank 
of  earth,  upon  which  laborers  employed  by  a  person  are 
at  work,  to  fall  when  undermined  when  not  shored  up, 
can  be  said  to  be  a  'defect  in  the  condition  of  the  ways, 
works,  or  machinery  connected  with  or  used  in  the  busi- 
ness of  the  employer,'  *  ♦  ♦  when  the  work  on  the 
bank  is  simply  the  leveling  it  for  the  purpose  of  grading 
the  land  of  a  third  person."  The  plaintiff  was  employed 
by  and  sued  the  contractor,  and  it  was  held  that  this 
was  a  work  of  a  temporary  character,  and  not  within  the 
meaning  of  the  act.  "The  reasoning  in  the  case  of  Bran- 
nigan  v.  Robinson,  relied  upon  by  the  plaintiff,  does  not 
seem  to  us  to  be  in  accord  with  the  earlier  decision  of  the 
same  court  in  Howe  v.  Finch,  or  with  the  later  decision  of 
the  court  of  appeal  inWilletts  v.  Watt  [1892;  2  Q.B.  92], 
or  with  our  own  decisions,  and  we  cannot  follow  it."*** 
The  rule  was  again  stated  in  a  case  where  the  plain- 
tiff was  injured  by  falling  through  a  well  hole  in  a 
house  being  built  by  a  contractor.     The  contractor  had 

69  Lynch  v.  Allyn,  160  Mass.  248,  252,  253.    See  Conroy  v.  Inhab- 
itants of  Clinton,  158  Mass.  318, — quaere  whether  sewer  trench  is 
part  of  the  works  of  the  city  building  it;  Booker  v.  Higgs,  3  Times 
Law  R,  618,  where  plaintiff  picked  hole  in  wall,  which  fell. 
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cut  the  hole,  but  the  plaintiff  was  employed  by  and 
sued  a  subcontractor.  It  was  said:  "We  think  that 
the  building  was  not  *ways,  works,  or  machinery 
♦  *  *'  of  the  defendant,  and  that  therefore  the  hole 
did  not  constitute  a  defect  in  the  ways,  works,  or  ma- 
chinery of  the  defendant.  ♦  ♦  ♦  When  completed, 
the  building  would  no  doubt  constitute  a  part  of  the 
ways,  works,  or  machinery  of  the  Lyman  Mills,  for  which 
it  was  being  erected,  but  while  in  the  process  of  erec- 
tion it  could  not  be  said,  we  think,  to  be  a  part  of  the 
ways,  works,  or  machinery  of  a  subcontractor  who  was 
helping  to  build  it."^° 

That  the  defect  is  of  a  temporary  character  does  not 
imply  that  the  place  or  machine  in  which  it  arises  is 
not  a  part  of  the  "ways,  works,  or  machinery";  as,  for 
example,  in  the  case  of  Willetts  v.  Watt,  above  cited, 
the  floor  in  which  the  catchpit  was  placed  was  clearly 
a  "way,"  yet  the  alleged  defect  was  a  temporary  use 
of  it.  The  more  accurate  ground  for  the  decision  of  the 
Massachusetts  courts  is  that  the  words  "ways,  works, 
or  machinery"  refer  to  the  places,  implements,  or  means 
of  accomplishing  the  object  of  a  person's  business,  and 
not  to  the  results  of  the  business.  It  is  true  that  a 
building  in  course  of  erection  is,  in  a  sense,  "connected 
with  or  used  in  the  business,"  yet  it  is  as  much  the  re^ 
suit  of  the  builder's  business  as  the  yard  of  cloth  is 
the  result  of  a  manufacturer's  business,  and  it  is  not 
a  place  or  machine  necessary  to  the  accomplishment  of 
some  other  result. 

In  the  same  line  are  found  the  cases  where  the  prog- 
ress of  the  work  gives  rise  to  dangerous  conditions. 

•0  Belque  v.  Hosmer,  169  Mass.  641. 
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They  are  steps  towards  the  accomplishment  of  the  pur- 
pose of  the  business,  and  not  means  by  which  it  is  ac- 
complished. Thus,  the  presence  of  unexploded  dyna- 
mite cartridges  in  a  ledge  which  is  being  destroyed  are 
not  within  the  act.  "This  was  merely  a  condition  of 
the  material  upon  which  the  employes  were  working, 
caused  by  their  work,  and  necessarily  incident  to  the 
business  in  which  they  were  engaged.  It  was  in  no 
proper  sense  a  defect  in  the  ways,  works,  or  machinery 
of  the  defendant."^^ 

§  44.    Ways,  etc.,  must  be  furnished  by  master. 

Only  such  tools  and  implements  are  "connected  with  and 
used  in  the  business  of  the  employer"  as  are  furnished  by  him 
or  by  his  authority  for  his  servant's  use. 

And  of  these  only  such  come  within  the  definition  of  "ways, 
works,  or  machinery"  as  are  a  part  of  his  permanent  arrange- 
ments, and  not  of  a  nature  to  be  consumed  in  the  use. 

A  master  is  bound  to  furnish  his  servants  with  a 
sufficient  supply  of  proper  tools,  appliances,  and  mate- 
rials, and,  having  done  so,  he  may  safely  leave  the  proper 
use  of  them  to  the  servants  themselves.^^  But  he  is 
not  responsible  for  the  condition  or  use  of  the  things 
he  does  not  provide.  "A  master  thus  employing  serv- 
ants to  do  a  certain  work,  and  to  furnish  the  tools  and 
other  appliances  necessary  for  the  prosecution  of  the 
work,  is  responsible  to  a  fellow  servant  only  for  care 
in  the  selection  of  the  men  thus  employed.     He  is  not 

«i  Welch  V.  Grace,  167  Mass.  590,  592,  See,  where  plaintiff  is  sent 
to  clear  out  a  room  shattered  by  explosion,  Kanz  v.  Page,  168  Mass. 
217,  See,  also,  staging  cases  infra,  §  46,  See  infra,  §§  90,  91,  dan- 
gers incidental  to  the  business;    §§  95,  112, 

62  Allen  V.  Smith  Iron  Co,,  160  Mass,  557;  Mclntyre  v,  Boston  ft 
M.  R,  R„  163  Mass,  189;  Birmingham  F.  &  M.  Co.  v.  Gross,  97  Ala. 
220,  229.    See  supra,  §  41,  notes  44,  46. 
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responsible  for  a  defective  ax,  rope,  or  trowel  so  fur- 
nished, which,  in  the  hands  and  under  the  control  of 
one  of  his  servants,  injures  a  fellow  servant,  any  more 
than  he  is  responsible  to  his  servant  for  the  careless 
and  negligent  manner  in  which  such  tool  or  appliance 
is  used  by  a  fellow  servant.  Suppose  a  carpenter  and 
plumber  are  engaged  in  the  common  employment  of 
making  repairs,  each  bringing,  as  is  usual  in  such  cases, 
his  own  tools,  the  master  would  not  be  liable  for  an 
injury  to  the  carpenter  caused  by  a  defect  in  the  fur- 
nace of  the  plumber.  Two  woodmen  are  employed  to 
cut  down  trees,  and  they  both  bring  their  own  axes.  It 
could  not  be  contended,  if  one  is  injured  by  a  defect 
in  the  ax  of  the  other,  that  the  master  would  be  respon- 
sible."«3 

The  words  of  the  act,  "ways,  works,  or  machinery," 
do  not  in  terms  include  the  infinite  variety  of  small 
tools,  appliances,  and  instrumentalities  used  in  the 
business  and  furnished  by  the  employer.®*  Such  ar- 
ticles do  not  come  within  the  fair  meaning  of  the  words, 
which  refer  rather  to  the  more  permanent  arrangements 
of  the  employer  and  to  the  complicated  mechanical  de- 
vices used  in  his  business,  defects  in  which  he  may  more 
readily  discover  and  remedy,  and  the  dangers  of  which 
arise  rather  from  their  nature  than  from  the  use  made 
of  them.  There  is  no  mystery  in  the  construction  or 
use  of  a  hammer,  and  any  defect  in  it  or  danger  aris- 
ing from  it  may  be  more  effectually  guarded  against 
by  the  servant  than  by  the  master.®'^ 

«8  Harkins  v.  Standard  Sugar  Refinery,  122  Mass.  400,  404. 
«*As  to  the  effect  of  the  word  "plant,"  see  Infra,  {  48.     See,  also, 
the  Indiana  act,  infra,  §  48. 

«s  Wire  marker  in  rope,  Carbury  t.  Downing,  154  Mass.  248;  mor- 
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Articles  which  are  consumed  during  the  progress  of 
the  work  are  not  parts  of  the  ways,  works,  or  machinery. 
Thus,  a  dynamite  exploder  was  held  "not  a  part  of  the 
defendant's  ways,  works,  and  machinery,  within  the 
meaning  of  the  law,  but  was  only  an  article  of  mer- 
chandise which  was  bought  to  be  used  and  instantly  con- 
sumed in  producing  an  explosion."^® 

It  would  seem,  therefore,  that  the  failure  on  the  part 
of  a  master  to  furnish  a  sufficient  supply  of  proper  tools 
and  appliances,  although  a  cause  of  action  at  common 
law,  does  not,  under  the  act,  constitute  a  "defect  in  the 
condition  of  the  ways,  works,  or  machinery  connected 
with  or  used  in  business  of  the  employer."  Such  fail- 
ure, however,  might  come  within  the  definition  of  a  de- 
fective "plant." 

§  45.    Ways. 

A  "way"  is  the  conrse  ordinarily  taken  hy  a  servant  to  go 
from  one  part  of  his  employer's  premises  to  another  when  the 
business  of  the  employer  requires  him  to  do  so. 

"  'Way'  means,  not  a  right  of  way,  not  the  right  to 
walk  up  and  down  on  this  race,  but  it  means  a  thing, — 
something  which  is  the  property  of  the  employer,  w^hich 
it  is  his  duty  to  find  and  use,  or  which  he  does  in  any 
way  use  in  the  business.  Here  the  word  'way'  means 
a  material  thing  which  may  be  used  within  or  used 
in  connection  with  the  business  of  the  employer."^'^     A 

able  truck,  O'Keefe  v.  Brownell,  156  Mass.  133,  and  supra,  §  39,  note 
29;  wooden  lever,  Allen  v.  Smith  Iron  Co.,  160  Mass.  557;  spliced 
ladders,  McKay  v.  Hand,  168  Mass.  270;  hammer,  Georgia  Pac.  Ry. 
Co.  V.  Brooks,  84  Ala.  138;  rope.  Southern  Ry.  Co.  v.  Moore  (Ala.)  29 
So.  659;  steel  bar,  Clements  v.  Alabama  G.  S.  R.  Co.  (Ala.)  28  So. 
643;  wrench,  Garnett  v.  Phoenix  Bridge  Co.,  98  Fed.  192. 

66  Supra,  §  41,  note  44;  Shea  v.  Wellington,  163  Mass.  364,  369. 

67  McGiffin  V.  Palmer's  S.  &  I.  Co.,  10  Q.  B.  Div.  5,  8. 
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better  definition  is  found  in  a  later  case:  "The  course 
which  a  workman  would  in  ordinary  circumstances  take 
in  order  to  go  from  one  part  of  a  shop,  where  a  part 
of  the  business  is  done,  to  another  part  where  business 
is  done,  when  the  business  of  the  employer  requires 
him  to  do  so,  must  be  regarded  as  a  Svay,'  within  the 
meaning  of  the  statute."®**  In  this  case  the  "way"  was 
merely  the  floor  of  a  shop  over  which  the  servants  passed 
in  any  direction,  save  as  it  was  obstructed  by  machines 
or  materials. 

An  eight-inch  plank  laid  across  rafters  over  which 
the  plaintiff  had  to  pass,*'^  and  a  plank  over  a  hole 
across  which  the  plaintiff  walked,"'^  are  "ways."  Even 
the  roof  of  a  mine,"^^  or  manholes  along  the  side  of  a 
way  in  a  mine,^^  come  within  the  term.  The  tracks 
of  a  railroad''^  or  stagings  may  be  "ways." 

To  permit  a  recovery  under  the  act,  it  must  appear 
that  the  "way"  was  one  subject  to  the  master's  control, 
and  which  he  had  adopted  and  used  in  his  business,  anc' 
that  the  alleged  defect  was  one  which  affected  the 
quality  and  condition  of  the  way  itself.  Obstacles  ly- 
ing on  the  way  are  not  defects  in  its  condition."*  Ex- 
amples of  "defects  in  the  condition  of  ways,"  etc.,  are 
collected  below.^^ 

csWilletts  V.  Watt  [1892]  2  Q.  B.  92,  98;  Dolphin  v.  Plumley,  167 
Mass.  167. 

«»  United  States  R.  S.  Co.  v.  Weir,  96  Ala.  396. 

70  Bromley  v.  Cavendish  Spinning  Co.,  2  Times  Law  R.  881. 

71  Woods  V.  Carron  Iron  Co.,  8  Times  Law  R.  376. 

72  Ferris  v.  Cowdenbeath  Coal  Go.,  24  Rettie,  Ct.  Sess.  Caa.  (4th 
Ser.)  615. 

73  Supra,  §  42;    infra,  note  90. 

74  Supra,  §§  39-43. 

75  Trap  doors  in  "ways"  not  defects  generally.  Gray  v.  Thomson, 
17  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  200;  Moore  v.  Ross,  17  Rettie,  Ct 
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§  46.     Works. 

"Works"  includes  the  structures  and  buildings  employed  in 
the  prosecution  of  the  master's  business. 

"Works"  is  defined  as  "an  establishment  for  manu- 
facturing or  for  performing  industrial  labor  of  any 
sort,     *     ♦     *     including  all  the  buildings,  machines, 

Ses^.  Cas.  (4th  Ser.)  796;  Forsyth  v.  Ramage,  18  Rettie,  Ct.  Sess. 
Cas.  (4th  Ser.)  21;  Willetts  v.  Watt  [1892]  2  Q.  B.  92;  Dolphin  v. 
Plumley,  167  Mass.  167.  At  common  law,  see  Young  v.  Miller,  167 
Mass.  224;  Hogarth  v.  Pocasset  Mfg.  Co.,  167  Mass.  225;  Anthony  v. 
Leeret,  105  N.  Y.  591.  Vats  near  runway  not  a  defect,  Thomas  v. 
Quartermaine,  18  Q.  B.  Div.  685;  Carrigan  v.  Washburn  &  M.  Mfg. 
Co.,  170  Mass.  79.  Railroad  track,  Pryor  v.  Louisville  &  N.  R.  Co., 
90  Ala.  32   (hole) ;   Kansas  City,  M.  &  B.  R.  Co.  v.  Webb,  97  Ala. 

157  (discontinued  switch  spreading  rails);  Davis  v.  Miller,  109  Ala. 
589;  Louisville  &  N.  R.  Co.  v.  Stutts,  105  Ala.  368  (stop  block  on 
trestle);  Alabama  G.  S.  R.  Co.  v.  Bailey,  112  Ala.  167  (rotten  cross 
ties);  Gustafsen  v.  Washburn  &  M.  Mfg.  Co.,  153  Mass.  468  (ditch); 
Gleason  v.  New  York  &  N.  E.  R.  Co.,  159  Mass.  68  (hole  in  planking) ; 
Maher  v.  Boston  &  A.  R.  Co.,  158  Mass.  36  (absence  of  telltales  at 
bridge).  Objects  near  track,  Mitchell  v.  Coats  I.  &  S.  Co.,  23  Scot. 
Law  R.  108  (iron  bar) ;  Wilson  v.  Louisville  &  N.  R.  Co.,  85  Ala.  269 
(water  tank);  Highland  Ave.  &  B.  R.  Co.  v.  Walters,  91  Ala.  -±65 
(coal);  Georgia  Pac.  Ry.  Co.  v.  Davis,  92  Ala.  300  (stone);  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Thompson,  94  Ala.  636  (pipe  on  water 
tank) ;  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240  (car  on  sid- 
ing) ;  Hall  v.  Union  Pac.  Ry.  Co.,  16  Fed.  744  (telegraph  pole) ;  New 
York,  N.  H.  &  H.  R.  Co.  v.  O  Leary  (C.  C.  A.)  93  Fed.  737  (guy  rope) ; 
Babcock  v.  Old  Colony  R.  Co.,  150  Mass.  467  (pile  of  sleepers) ;  Thomp- 
son V.  Boston  &  M.  R.  Co.,  153  Mass.  391  (pile  of  rails).  Absence  of 
railings.  Wood  v.  Dorrall,  2  Times  Law  R.  550  (staircase);  Ayres  v. 
Bull,  5  Times  Law  R.  202  (ladder);  Gill  v.  Thornycroft,  10  Times 
Law  R.  316  (gang  plank);  O'Maley  v.  South  Boston  Gas  Light  Co.. 

158  Mass.  135;  Carrigan  v.  Washburn  &  M.  Mfg.  Co.,  170  Mass.  79 
(runway).  AVhether  ice  on  way  is  a  defect,  see  McGiffin  v.  Palmer's 
S.  &  I.  Co.,  10  Q.  B.  Div.  5;  Murray  v.  Knight,  156  Mass.  518.  Nar- 
rowness of  way  may  be  a  defect,  McNamara  v.  Logan,  100  Ala.  187. 
Unsound  bridge,  Smith  v.  Lafons  (July  22,  1882)  73  Law  T.  220; 
loose  plank  falling  from  runway,  Etherirgton  v.  Harrison  (Dec.  31 
1881)   72  Law  T.  157;    floor  patched  with  blocks,  Bowie  v.  Rankin. 
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etc.,  used  in  the  required  operations.'"®  As  used  in  the 
act  in  connection  with  other  words,  it  is  rather  to  be 
confined  to  the  buildings,  places,  and  structures  used  in 
the  business. 

It  has  been  noted  that  buildings  in  process  of  con- 
struction or  destruction  are  not  a  part  of  the  builder's 
"works. "^^  The  stagings  and  scaffolds  which  are  erect- 
ed from  time  to  time  are  not  part  of  the  "works"  unless 
they  are  of  a  permanent  nature  and  used  for  other 
purposes  than  the  particular  one  for  which  they  are 
built.  The  liability  of  a  master  for  a  defective  staging 
at  common  law  is  well  stated  in  the  case  of  Brady  v. 
Norcross.^*  "As  this  was  a  temporary  staging,  intend- 
ed to  be  used  only  in  finishing  the  room  where  it  was 
constructed,  if  the  plaintiff's  employers  furnished  siifli- 
cient  quantities  of  suitable  materials  for  staging,  em- 
ploj'ed  suitable  workmen,  and  did  not  themselves  un- 
dertake the  duty  of  furnishing  the  staging  as  a  structure, 
but  only  of  supplying  materials  and  labor  by  which  it 
might  be  built  and  from  time  to  time  adapted  to  the 
work,  and  if  the  duty  of  furnishing  or  adapting  the 
staging  as  an  appliance  for  use  in  the  work  *  *  * 
was  intrusted  to  or  assumed  by  the  workmen  themselves, 
within  the  scope  of  their  employment,  the  employers  are 
not  answerable  to  the  plaintiff  for  his  injury.^^     On  the 

13  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  981;  plank  over  hole  gave  way, 
Bromley  v.  Cavendish  Spinning  Co.,  2  Times  Law  R.  881.  See,  also, 
infra.  §   95. 

70  Cent.  Diet. 

"  Supra,  §  43. 

"172  Mass.  331,  332.  174  Mass.  442. 

70  Citing  Kelley  v.  Norcross.  121  Mass.  508;  Colton  v.  Richards,  123 
Mass.  484;  Killea  v.  Faxon,  125  Mass.  485;  Clark  v.  Soule,  137  Mass. 
380;  Hoppin  v.  City  of  Worcester,  140  Mass.  222;  Kennedy  v.  Spring, 

(227) 


§  46  EMPLOYERS'  LIABILITY.  [Ch.   4 

other  hand,  if  the  staging  was  furnished  by  the  employ- 
ers as  a  completed  structure,  or  if  they  themselves  super- 
vised and  directed  its  construction,  or  if,  relying  upon 
its  construction  by  their  workmen  for  themselves,  the 
employers  negligently  failed  to  provide  suitable  and  suf- 
ficient materials,  or  negligently  hired  incompetent  work- 
men, the  employers  might  be  answerable  to  the  plain- 
tiff."S'> 

Under  the  act,  a  temporary  staging  erected  by  the 
workmen  themselves  for  the  immediate  purpose  is  not 
a  part  of  the  master's  works.^^  Nor  would  it  seem  that 
a  staging  erected  by  the  master  himself  for  a  temporary 
purpose  comes  within  the  act.  Where,  however,  the 
staging  acquires  such  a  degree  of  permanence  that  it  is 
a  means  of  carrying  on  the  business,  and  not  merely  an 
incident  in  the  accomplishment  of  a  particular  work, 
it  becomes  a  part  of  the  ways.  Thus,  a  staging  is  within 
the  act,  which  was  "erected  by  the  side  of  a  wood  pile  for 
the  purpose  of  enabling  the  workmen  to  pile  the  wood 
higher.  It  was  about  fifteen  feet  high,  twenty  feet  long, 
and  five  feet  wide,  and  it  was  taken  down  and  put  up 
from  time  to  time  in  different  places,  and  was  intended 
to  be  used  from  four  days  to  a  week  at  a  time  in  each 
place  where  it  was  erected."*^ 

160  Mass.  203;  Kalleck  v.  Deering,  169  Mass.  200.  See,  also,  Arnold 
V.  Eastmau  Freight  Gar  Heater  Co.,  176  Mass.  135;  O'Connor  v.  Rich. 
164  Mass.  560. 

«<J  Citing  Arkerson  v.  Dennison,  117  Mass.  407;  Mulchey  v.  Metho- 
dist Religious  Soc,  125  Mass.  487;  Clark  v.  Soule,  137  Mass.  380; 
Twomey  v.  Swift,  163  Mass.  273.  See,  also,  Elmer  v.  Locke,  135 
Mass.  575. 

«i  O'Conror  v.  Neal,  153  Mass.  281;  Burns  v.  Washburn,  160  Mass. 
457;  Carroll  v.  Willcutt,  163  Mass.  221;  Adasken  v.  Gilbert,  165  Mass. 
443;  Reynolds  v.  Barnard,  168  Mass.  226;  Thomson  v.  Dick,  19  Ret- 
tie,  Ct.  Sess.  Cas.  (4th  Ser.)  804. 

«2  Prendible  v.  Connecticut  River  Mfg.  Co.,  160  Mass.  131;  Huxam 
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It  is  still  an  open  question  whether  such  conditions 
aa  darkness,  heat,  cold,  or  unheal thful  circumstances 
can  be  regarded  as  defects,  within  the  meaning  of  the 
act.  Where  these  are  the  necessary  or  existing  condi- 
tions of  the  business  at  the  time  of  making  the  con- 
tract of  service,  the  employe  assumes  the  risk  of  them, 
and  as  they  are  obvious  dangers,  easily  avoided,  it  will 
usually  be  found  that  the  servant  was  negligent  in  en- 
countering them.  The  few  cases  at  common  law  which 
have  considered  this  question  go  ott"  on  one  or  the  other 
of  these  grounds,  although  they  contain  statements  that 
the  employer  owes  no  duty  to  light  his  premises.'*^  It 
is  believed  that  such  conditions  come  withm  the  fair 
meaning  of  the  word  "works"  or  "plant,"  and  that  a 
failure  to  use  reasonable  care  in  regard  to  them  may 
constitute  a  defect  within  the  act.  , 

Cases  of  defects  in  the  condition  of  the  "works"  are 
collected  below.**^ 

5  47.     Machinery. 

"Machinery"  includes  all  mechanical  contrivances  used  to 
effect  a  certain  result  by  means  of  a  force  other  tiian  the  direct 
muscular  strength  of  the  operator,  or  by  utilizing  his  muscu- 
lar strength  in  an  indirect  manner. 

"The  term  'machinery'  embraces  all  the  parts  and 

T.  Thorns  (Jan.  28,  1882)  72  Law  T.  227;  Batchelor  v.  Tilbury  (Aug. 
12,  1882)  73  Law  T.  271.  See,  also,  Drommie  v.  Hogan,  153  Mass. 
29;  McLean  v.  Cole,  175  Mass.  5. 

tis  Robertson  v.  Adamson,  24  Ct.  Sess.  Cas.  (2d  Ser.)  1231;  Wil- 
kinson V.  Fairrie,  1  Hurl.  &  C.  633;  Seymour  v.  Maddox,  16  Q.  B. 
326;  Kaare  v.  Troy  Steel  &  Iron  Co.,  139  N.  Y.  369;  Carrigan  v. 
Washburn  &  M.  Mfg.  Co.,  170  Mass.  79. 

»*Low  bridge,  Schlaff  v.  Louisville  &  N.  R.  Co.,  100  Ala.  377; 
Louisville  &  N.  R.  Co.  v.  Banks,  104  Ala.  508.  A  roof  that  fails  to 
bear  the  weight  of  snow  may  be  defective.  Dolan  v.  Alley,  153  Mass. 
380.  Wooden  awning  projecting  from  station  is  not  a  defect.  Fisk 
V.  Fitchburg  R.  Co.,  158  Mass.  238.     See,  also,  infra,  §  95. 
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instruments  intended  to  be  and  actually  operated,  from 
time  to  time,  exclusively  by  force  created  and  applied  by 
mechanical  apparatus  or  contrivance,  though  the  ini- 
tial force  may  be  produced  by  the  muscular  strength  of 
men  or  animals,  or  by  water  or  steam,  or  other  inani- 
mate agency."^^  By  another  definition  the  term  in- 
cludes "every  mechanical  device  or  combination  of  me- 
chanical powers  and  devices  to  perform  some  function 
and  produce  a  certain  effect  or  result."*^  It  does  not 
include  tools  or  appliances  ''disconnected  from  any  other 
mechanical  appliances,  and  operated  simply  by  muscu- 
lar strength  directly  applied."*'^ 

The  machinery  must  have  become  a  part  of  the  per- 
manent or  quasi  permanent  arrangements  of  the  em- 
ployer, and  have  been  adopted  or  used  by  him  in  his 
business.®^  Machinery  which  has  been  brought  into  a 
mill,  but  not  yet  set  up,  does  not  come  within  the  act.*^ 
Thus,  whether  a  derrick  used  in  the  master's  business 
becomes  a  part  of  the  ways,  works,  or  machinery  de- 
pends upon  whether  it  is  rigged  for  a  temporary  pur- 
pose or  becomes  part  of  the  permanent  arrangements  of 
the  work.»^ 

It  has  already  been  noted  that  there  may  be  a  defect 

85  Georgia  Pac.  Ry.  Co.  v.  Brooks,  84  Ala.  138. 

86  Corning  v.  Burden,  15  How.  (U.  S.)  252,  267. 

87  Georgia  Pac.  Ry.  Co.  v.  Broolts,  84  Ala.  138 ;  supra,  §  44. 

88  Supra,  §§  42,  44. 

89  Howe  V.  Finch,  17  Q.  B.  Div.  187. 

90  "For  the  time  being,  and  with  respect  to  workmen  employed  In 
cutting  stone  near  it.  the  derrick  was  a  piece  of  machinery,  part  of 
the  fitting  up  of  a  stone  yard,  as  the  stage  used  in  building  piles 
of  wood  was  part  of  the  fitting  up  of  a  wood  yard  in  Prendible  v. 
Connecticut  River  Mfg.  Co.,  160  Mass.  131,  139,  rather  than  an  ap- 
pliance to  be  put  together  and  set  up  and  moved  from  place  to  place 
by  workmen  who  were  using  it,  as  was  the  derrick  in  McGinty  v^ 
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in  the  condition  of  a  machine,  arising  not  only  from  a 
want  of  perfectness  or  repair,  but  also  because  it  is 
unsuitable  for  the  purpose  to  which  the  master  intends 
it  to  be  put.^^  Cases  of  defective  machinery  are  col- 
lected in  the  notes.^^ 

Athol  Reservoir  Co.,  155  Mass.  183,  187."  McMahon  v.  McHale,  174 
Mass.  320.  324. 

A  movable  truck  that  is  fitted  to  tracks  and  used  for  transporting 
heavy  articles  is  part  of  the  ways,  works,  and  machinery.  Gunn  v. 
New  York,  N.  H,  &  H.  R.  Co.,  171  Mass.  417;  Geloneck  v.  Dean  Steam 
Pump  Co.,  165  Mass.  202.  See,  also,  O'Keefe  v.  Brownell,  156  Mass. 
131. 

»i  Supra,  §§  39-41. 

•2  Cars,  Louisville  &  N.  R.  Co.  v.  Pearson,  97  Ala.  211  (hand 
hold);  Louisville  &  N.  R.  Co.  v.  Campbell,  97  Ala.  147  (brake  rod); 
Perdue  v.  Louisville  &  N.  R.  Co.,  100  Ala.  535  (brake);  Louisville 
&  N.  R.  Co.  V.  Binion,  98  Ala.  570,  107  Ala.  645  (brake);  Camp- 
bell V.  Louisville  &  N.  R.  Co.,  109  Ala.  520  (brake  rod);  Coffee  v. 
New  York,  N.  H.  &  H.  R.  Co.,  155  Mass.  21  (brake);  Spaulding 
V.  Flynt  Granite  Co.,  159  Mass.  587  (brake);  Memphis  &  C.  R. 
Co.  v.  Graham,  94  Ala.  545  (drawhead);  East  Tennessee,  V.  &  G. 
Ry.  Co.  V.  Turvaville,  97  Ala.  122  (unequal  height  of  drawbars); 
Louisville  &  N.  R.  Co.  v.  Boland,  96  Ala.  626  (unequal  height  ot 
drawbars);  Boland  v.  Louisville  &  N.  R.  Co.,  106  Ala.  641  (une- 
qual height  of  drawbars) ;  Bowers  v.  Connecticut  River  R.  Co., 
162  Mass.  312  (unequal  height  of  drawbars) ;  Ellsbury  v.  New  York, 
N.  H.  &  H.  R.  Co.,  172  Mass.  130  (unequal  height  of  drawbars); 
Louisville  &  N.  R.  Co.  v.  Baker,  106  Ala.  624  (coupling);  Pryor 
V.  Louisville  &  N.  R.  Co.,  90  Ala.  32  (coupling  link).  See  Thyng 
V.  Fitchburg  R.  Co.,  156  Mass.  13  (coupling  pin).  Locomotives, 
Tennessee  C,  I.  &  R.  Co.  v.  Kyle,  93  Ala.  1  (no  cowcatcher);  Sea- 
board Mfg.  Co.  V.  Woodson,  94  Ala.  143  (leaky  throttle  valve);  Cul- 
ver v.  Alabama  Midland  Ry.  Co.,  108  Ala.  330  (falling  of  scraper 
from  engine) ;  Bridges  v.  Tennessee  C,  I.  &  R.  Co.,  109  Ala.  287 
(boiler);  Highland  Ave.  &  B.  R.  Co.  v.  Miller,  120  Ala.  535  (means 
of  controlling  engine).  Switch.  Birmingham  Ry.  &  E.  Co.  v.  Allen, 
99  Ala.  359;  Chambliss  v.  Mary  Lee  C.  &  R.  Co.,  104  Ala.  655.  Sig- 
nals, Brouillette  v.  Connecticut  River  R.  Co.,  162  Mass.  198  (wires 
on  rails).  Electricity,  Willey  v.  Boston  Electric  Light  Co.,  168 
Mass.  40    (insulation  burned  off  wire).    Absence  of  guards.  Ten- 
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§  48.     Plant. 

"Plant"  comprises  whatever  apparatus,  fixtures,  or  tools  a 
master  uses  in  his  business. 

"  'Plant/  in  its  ordinary  sense,  includes  whatever  ap- 
paratus is  used  by  a  business  man  for  carrying  on  his 
business, — not  his  stock  in  trade,  which  he  buys  or 
makes  for  sale,  but  all  goods  or  chattels,  fixed  or  mov- 
able, live  or  dead,  which  he  keeps  for  permanent  em- 
ployment in  his  business.''*''  Another  court  defines  the 
word  as  meaning  "the  fixtures  and  tools  necessary  to 
carry  on  any  trade  or  mechanical  business."^^  This 
word  is  used  in  addition  to  "ways,"  "works,"  and  "ma- 

nessee  C,  I.  &  R.  Co.  v.  Herndon,  100  Ala.  451  (safety  chains  on  pots 
removing  waste) ;  Claxton  v.  Mowlem,  4  Times  Law  R.756  (no  safety 
clutch  on  bucket  hook);  Dolan  v.  Atwater,  167  Mass.  274  (loose 
latch  on  tub) ;  Smith  v.  Harrison,  5  Times  Law  R.  406  (shuttle  fly- 
ing from  loom);  Tate  v.  Latham  [1897]  1  Q.  B.  Div.  502  (circular 
saw) ;  Corcoran  v.  East  Surrey  Ironworks  Co.,  5  Times  Law  R.  103 
(guard  on  track);  Heske  v.  Samuelson,  12  Q.  B.  Div.  30  (rail  on 
elevator);  Donahue  v.  Washburn  &  M.  Mfg.  Co.,  169  Mass.  574  (set 
screw  not  a  defect).  Contra,  O'Connor  v.  Hamilton  Bridge  Co.,  25 
Ont.  12.  See,  also.  Cameron  v.  Walker,  35  Scot.  Law  R.  347  (un- 
guarded cogs).  See  supra.  §  .39;  infra,  §  95.  Falling  objects,  Gra- 
ham V.  Badger,  164  Mass.  42  (block  from  derrick);  Copithorne  v. 
Hardy,  173  Mass.  400  (shafting);  McMahon  v.  McHale,  174  Mass. 
320  (derrick).  Explosions,  Grimsley  v.  Hankins,  46  Fed.  400 
(boiler);  Bishop  v.  Brown,  14  Colo.  App.  535  (boiler).  Starting  of 
machinery,  Baxter  v.  Wyman,  4  Times  Law  R.  255;  Paeon  v.  Dawes, 
3  Times  Lav*^  R.  557  (hydraulic  crane).  Miscellaneous,  Thomas  v. 
Great  Western  Colliery  Co.,  10  Times  Law  R.  244  (brake  throwing 
sparks) ;  Bacon  v.  Dawes,  3  Times  Law  R.  557  (hydraulic  power  on 
crane);  Langham  v.  Young  fJuly  30,  1881)  71  Law  T.  232  (rope 
breaking);  Whittaker  v.  Balmforth  (Sept.  10,  1881)  71  Law  T.  327 
(eyebolt);  Richmond  &  D.  R.  Co.  v.  Weems,  97  Ala.  270  (gudgeon 
pin  of  derrick) ;  Tuck  v.  Louisville  &  N.  R.  Co.,  98  Ala.  150  (absence 
of  key  to  tail  bolt).     See,  also,  supra,  §§  39-41,  95. 

93  Yarmouth  v.  France,  19  Q.  B.  Div.  647,  658. 

»4  Liberty  County  L.  &  L.  Co.  v.  Barnes,  77  Ga.  748. 
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ehinery"  in  the  acts  of  Enijiand,  Alabama,  and  Indi- 
ana.®^ In  England  and  Scotland  it  has  been  held  that 
a  horse  is  part  of  the  "plant,"  and  his  viciousness  is  a 
defect  under  the  act.**"  Small  tools  and  appliances  are 
included  within  its  meaning.  Thus,  a  ladder  used  in 
an  engine  room,  and  not  provided  with  hooks  or  stays, 
was  held  defective  in  England.®"  But  in  Alabama  the 
word  has  not  been  given  so  Avide  a  meaning,  and  a  ham- 
mer is  not  within  the  definition.®*  The  use  of  this  term 
does,  however,  give  a  remedy  for  defects  in  many  appli- 
ances which  lie  outside  the  phrase  of  "ways,  works,  and 
machinery,"  found  in  the  ^fassachusetts  and  Colorado 
acts.**  It  sometimes  is  synonymous  with  "works,"  as 
where  the  giving  way  of  the  side  of  a  coal  bin  was  held 
a  defect  in  the  "plant."!*^** 

^^Tools." 

The  Indiana  act  also  contains  the  word  "tools,"  and 
this,  without  question,  includes  the  small  appliances, 
tools,  etc.,  which  are  probably  covered  by  the  word 
"plant."»«^ 

S  49.     Negligence. 
To  g^ve  a  cause  of  action  under  this  statute  the.e  must  be 

95  Supra,  §  38. 

»«  Yarmouth  v.  France,  19  Q.  B.  Div.  647 ;  Haston  r.  Edinburgh 
St.  Tramways  Co.,  14  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  621;  Fraser  v. 
Hood,  15  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  178;  Wilson  v.  Boyle,  17 
Rettie.  Ct.  Sess.  Cas.   (4th  Ser.)   62. 

»7Weblin  v.  Ballard,  17  Q.  B.  Div.  122;  Cripps  v.  Judge,  13  Q. 
B.  Div.  583. 

»8  Georgia  Pac.  Ry.  Co.  v.  Brooks,  84  Ala.  138. 

M  Supra,  §  44. 

100  Banks  v.  Murrell  (June  17,  1882)  73  Law  T.  125;  Carter  v. 
Clarke,  78  Law  T.  (N.  S.)  76,  14  Times  Law  R.  172  (gas  in  held 
of  ship  exploded  because  unventilated).    See,  also,  infra,  §  95. 

101  Supra,  §  44. 
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negligence  on  the  part  of  the  employer  or  of  some  person  for 
whose  carelessness  he  is  made  liable. 

The  words  of  the  act  are,  "which  arose  from  or  had  not 
been  discovered  or  remedied  owing  to  the  negligence.'' 

Negligence  on  the  part  of  the  employer  or  of  some 
one  for  whom  he  is  responsible  is  the  gist  of  any  action 
brought  under  the  clause  now  being  considered  or  un- 
der any  of  the  succeeding  clauses.  It  is  incumbent  on 
the  plaintiff  to  point  out  some  fault  of  omission  or  of 
commission  causing  damage  to  him.  Proof  of  a  defect 
only  is  not  sufficient.  There  must  be  evidence  that  it 
existed  through  negligence.^ '^^ 

The  act  has  not  had  the  effect  of  making  the  employer 
an  insurer,^®^  and,  if  the  injury  happens  through  a  pure 
accident,  the  employer,  being  not  ct  fault,  is  not  lia- 
ble.^o* 

The  defect  must  have  arisen  through  his  negligence, 
or  must  have  been  undiscovered  or  not  remedied  owing^ 
to  his  negligence.  '^Unless  there  had  been  a  reasonable 
opportunity  to  effect  a  remedy,  it  could  not  be  said  that 
the  failure  to  do  so  was  negligent.  The  defendant  must 
have  had  sufficient  time  to  remedy  the  defect  after  its 

»02  Walsh  V.  Whiteley,  21  Q.  B.  Div.  371,  378;  Wilson  v.  Louisville 
A  N.  R.  Co.,  85  Ala.  269;  Louisville  &  N.  R.  Co.  v.  Davis,  91  Ala.  487; 
Louisville  &  N.  R.  Co.  v.  Pearson,  97  Ala.  211,  217;  O'Maley  v.  South 
Boston  Gas  Light  Co.,  158  Mass.  135,  137.  The  act  does  not  permit 
evidence  of  subsequent  precautions  to  be  introduced  to  show  negli- 
gence. Hart  V.  Lancaster  &  Y.  Ry.  Co.,  21  Law  T.  (N.  S.)  261; 
Shinners  v.  Proprietors  of  Locks  and  Canals,  154  Mass.  168.  Liable 
under  act  for  wanton  negligence.  Southern  Ry.  Co.  v.  Moore,  29  So. 
659. 

103  Robins  V.  Cubitt,  46  Law  T.  (N.  S.)  535. 

»«♦  Callender  v.  Carlton  Iron  Co.,  10  Times  Law  R.  366;  McQuade 
T.  Dixon,  24  Scot.  Law  R.  727;  Craven  v.  Mayers,  165  Mass.  271.     See 
Girard  v.  Griswold,  177  Mass.  57. 
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discovery,  before  it  could  be  chargeable  with  negligence 
in  failing  to  effect  such  remedy.  Mere  knowledge  with- 
out the  opportunity  to  act  on  it  would  not  constitute 
negligence.^  "^ 

The  extent  to  which  a  master  must  go  in  remedying 
the  defect  has  been  thus  stated:  "So,  when  the  statute 
goes  on  to  speak  of  the  defect  not  having  been  remedied, 
it  does  not  mean  that  the  machine  must  have  been  made 
perfect  for  working  purposes,  but  that  its  dangerous  con- 
dition must  have  been  ended.  This  may  be  done  bj-  a 
temporary  device,  as  well  as  by  permanent  repairs.  It 
was  not  necessary  that  the  break  in  the  insulation  should 
have  been  discovered  and  mended,  if,  as  was  shown  to 
be  the  fact,  the  danger  could  have  been  removed  by  easy 
and  obvious  means, — either  those  adopted  or  by  a  warn- 
ing signal. "^•'^^ 
Negligence. 

Actionable  negligence  is  made  up  of  three  elements, — 
a  legal  duty  owed  bj'  one  person  to  another  to  use  care 
commensurate  with  the  circumstances  not  to  injure  him, 
a  breach  of  that  duty  through  failure  to  use  such  care, 
and  damage  proximately  resulting  from  the  breach.*"^ 
The  duty  is  not  imposed  hj  contract  between  the  par- 
ies seaboard  Mfg.  Co.  V.  Woodson,  94  A)a.  143,  147;  Kansas  City, 
M.  &  B.  R.  Co.  V.  Webb,  97  Ala.  157.  The  jury  need  not  find  how 
long  the  defect  existed,  if  it  existed  long  enough  to  establish  the 
defendant's  negligence.  Louisville  &  J^.  R.  Co.  v.  Baker,  106  Ala. 
624. 

loeWilley  v.  Boston  Electric  Light  Co.,  168  Mass.  40,  42. 
107  The  classic  definition  of  negligence  is  found  in  Blyth  v.  Bir- 
mingham Waterworks,  11  Exch.  781,  784:  "Negligence  is  the  omis- 
sion to  do  something  which  a  reasonable  and  prudent  man,  guided 
by  those  considerations  which  ordinarily  regulate  the  conduct  of 
human  affairs,  would  do,  or  doing  something  a  prudent  man  would 
not  do."     See  Jaggard,  Torts,  §  246,  note.     See,  also,  infra,  §  83. 
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ties,  but  is  implied  by  law  from  the  circumstances  and 
relation  in  which  they  stand  to  each  other.  The  meas- 
ure of  duty  varies.  Towards  a  stranger  or  trespasser 
the  owner  of  premises  owes  a  lesser  duty  than  towards 
one  whom  he  has  invited  upon  them,  and  the  duty  which 
a  carrier  owes  to  its  passengers  for  hire  is  greater  still. 
It.  is  considered  that  a  servant,  when  upon  his  master's 
premises  in  the  course  of  his  employment,  occupies  the 
position  of  an  invited  person,  and  therefore  is  entitled 
to  warning  and  protection  against  all  the  dangers  which 
the  master  knows  and  which  the  servant  does  not  know 
or  appreciate.  The  distinction  is  brought  out  in  a  case 
where  a  person  went  to  another's  premises  in  search 
of  work,  and  while  there  was  injured  by  a  defect  in  a 
machine  which  existed  through  the  owner's  negligence. 
It  was  held  that  the  plaintiff  was  merely  a  licensee,  to 
whom  the  master  owed  no  duty  to  keep  his  machinery 
in  repair  ;^^*  but,  had  the  plaintiff  been  a  servant,  there 
would  have  been  such  a  duty,  which  might  have  been 
enforced. 

Having  established  the  duty  between  the  parties,  to 
give  a  cause  of  action  it  must  appear  that  there  has 
been  a  failure  to  perform  it.  The  defendant  is  required 
to  exercise  such  a  degree  of  care  as  an  ordinarily  care- 
ful and  prudent  man  would  exercise  in  view  of  all  the 
circumstances.  The  care  is  commensurate  with  the  cir- 
cumstances, and,  where  the  duty  imposes  a  high  degree 
of  care,  a  slight  failure  is  a  breach  and  is  negligence. 
There  are  no  degrees  of  negligence,  though  there  are  de- 
grees of  care.    "Care  and  diligence  should  vary  accord- 

108  Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y.  391.  See  Sweeny 
V.  Old  Colony  &  N.  R.  Co.,  10  Allen  (Mass.)  368;  supra,  §  2.  note  83. 
(236) 


Ch.    4]  DEFECT  IN  CONDITION.  §  49 

ing  to  the  exigencies  which  require  vigilance  and  atten- 
tion, conforming  in  amount  and  degree  to  the  jJarticular 
circumstances  under  which  they  are  to  be  exerted."^"® 
"We  do  not  attribute  mucli  force  to  the  argument  that, 
by  the  use  of  the  term  'ordinary  care'  in  regard  to  the 
traveler,  and  'reasonable  care'  in  regard  to  the  cor- 
poration, the  judge  intended  to  prescribe  a  higher  kind 
or  degree  of  care  to  be  observed  by  the  one  than  by  the 
other.  We  are  inclined  to  think  that  there  was  a  varia- 
tion in  words  only,  and  not  in  meaning.  The  true  rule 
undoubtedly  is  that  the  degree  and  measure  of  care  and 
capacity  are  precisely  the  same, — each  is  bound  to  take 
such  care  as  men  of  ordinary  sense,  prudence  and  ca- 
pacity would  take  under  like  circumstances  in  the  con- 
duct and  management  of  their  respective  vehicles.""® 

Negligence  means  inadvertence,  and  thus  the  phrase 
"willful  negligence"  is  meaningless.  It  is  a  failure  to 
pay  attention,  to  take  care,  when  there  is  a  duty  to  do  so, 
but  it  negatives  the  idea  of  an  intention  to  do  wrong. 
When  there  is  no  duty,  or  when  the  duty  is  fulfilled  by 
the  exercise  of  care  commensurate  with  the  circum- 
stances, if  an  injury  happen,  there  can  be  no  recovery, 
since  there  is  no  negligence.  Such  an  injury  is  an  acci- 
dent, and  "to  make  an  accident  or  casualty,  or,  as  the 
law  sometimes  states  it,  inevitable  accident,  it  must  be 
such  an  accident  as  the  defendant  could  not  have  avoid- 
ed by  the  use  of  the  kind  and  degree  of  care  necessary 
to  the  exigency  and  in  the  circumstances  in  which  he 
was  placed.""^ 

io»  Fletcher  v.  Boston  &  M.  R,  R.,  1  Allen  (Mass.)   9,  15;  Toledo 
&  W.  Ry.  Co.  V.  Goddard,  25  Ind.  185;  supra,  §  37. 
no  Shaw  v.  Boston  &  W.  R.  Corp.,  8  Gray  (Mass.)  45,  78. 
m  Brown  v.  Kendall,  6  Cuah.  (Mass.)  2»2,  296. 
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The  third,  element  of  actionable  negligence  is  injury 
proximately  caused  by  it,  and,  unless  there  be  injury 
directly  attributable  to  the  breach  of  duty,  there  can  be 
no  recovery.^  ^^ 

The  act  has  not  changed  the  measure  of  duty  imposed 
upon  the  master  or  the  degree  of  care  to  be  exercised 
by  him  in  performing  it.  The  decisions  upon  negli- 
gence at  common  law  are  therefore  authorities  upon 
questions  arising  under  the  act.^^^ 

§  50.     Res  ipsa  loquitur. 

The  maxim,  "Ees  ipsa  loquitur,"  has  no  application  in  actions 
for  personal  injuries  brought  by  a  servant  against  his  master. 

The  plaintiff  has  the  burden  of  showing  by  a  fair 
preponderance  of  the  evidence  the  existence  of  fault  on 
the  part  of  the  defendant  or  his  servants.  This  is  a 
burden  that  remains  upon  him  throughout  the  trial. 
Negligence  is  seldom  capable  of  direct  proof,  but  is 
an  inference  arising  from  all  the  facts.  Since  one  of 
these  facts  is  the  occurrence  of  the  accident,  if  it  is  of 
such  a  character  that  it  would  not  ordinarily  happen 
without  the  fault  of  some  one,  the  plaintiff  often  seeks 
to  rest  his  case  merely  upon  proof  of  it,  on  the  ground 
that  res  ipsa  loquitur, — tlie  happening  of  such  an  acci- 
dent is  itself  evidence  of  negligence.  This  maxim  states 
a  rule  of  evidence.  It  does  not  mean  that  the  accident 
is  proof  of  the  negligence  sufficient  to  sustain  the  bur- 
den cast  upon  the  plaintiff,  but  that  it  makes  out  a 
prima  facie  case  wliich  casts  on  the  defendant  the  duty 
of  explanation.  If  the  defendant  declines  the  duty, 
there  is  evidence  of  negligence  on  which  a  verdict  for 

11-'  Supra,  §§  14,  15. 
113  Supra,  §§  2,  38. 
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the  plaintiff  may  be  rendered,  but,  if  the  defendant  ex- 
plains, then  the  prima  facie  ease  of  the  plaintiff  is  met. 
He  can  no  longer  rely  upon  the  maxim,  and  must  offer 
other  evidence  of  negligence  to  sustain  his  burden  of 
proof. 

The  principle  has  been  thus  stated:  In  an  action 
for  personal  injury  caused  by  the  alleged  negligence  of 
the  defendant,  the  plaintiff  must  adduce  reasonable  evi- 
dence of  negligence  to  warrant  the  judge  in  leaving  the 
case  to  the  jury,  "but  where  the  thing  is  shewn  to  be 
under  the  management  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as,  in  the  ordinary  course  of 
things,  does  not  happen  if  those  who  have  the  manage- 
ment use  proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation  by  the  defendants,  that  the 
accident  arose  from  want  of  care."^^^  The  maxim  was 
first  applied,  and  is  ordinarily  applied,  in  cases  where  a 
stranger  is  injured  by  something  happening  on  the  de- 
fendant's premises,  or  where  a  stranger  or  a  passenger 
is  injured  by  the  alleged  negligence  of  a  common  carrier. 
It  is  applied  only  against  one  who  is  in  control  of  the 
place  or  thing  causing  the  injury," '^  and  the  phiintiff 
must  negative  other  causes  than  the  probable  negligence 
of  the  defendant.^ ^*  The  maxim  may  be  relied  upon, 
therefore,  when  the  injury  is  such  a  one  as  ordinarily 
would  not  happen  if  reasonable  care  were  used,  and  the 
defendant  who  has  the  duty  of  using  this  care  is  in  the 
manngement  and  control.  Under  such  circumstances 
the  jury  are  warranted  in  drawing  the  inference  that, 

"♦  Scott  V.  London  &  St.  K.  Docks  Co.,  3  Hurl.  &  C.  596,  601. 
115  Cross  V.  Koster.  17  App.  Div.  (N.  Y.)  402.  405. 
xia  Kendall  v.  City  of  Boston,  118  Mass.  234. 
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if  no  other  cause  than  the  possible  negligence  of  the  de- 
fendant appear,  it  is  probable  that  his  negligence  was 
the  true  cause,  and  if  he  does  not  choose  to  explain  he 
must  suffer  the  consequences.^ ^"^ 

Such  is  the  rule  when  injury  happens  to  a  stranger^ 
but  when  the  injury  is  suffered  by  a  servant  the  maxim 
is  less  easy  of  application,  and  is  sometimes  said,  in- 
deed, to  have  no  place  in  cases  of  this  kind. 

The  mere  happening  of  an  accident  is  often  evidence 
of  a  defect,  even  if  it  is  not  evidence  of  the  defendant's 
negligence.  "If  an  implement  like  this  [an  iron  ladle], 
the  breaking  of  which  is  attended  with  danger,  breaks 
in  the  proper  use  of  it  for  the  purpose  for  which  it  was 
designed,  it  is  some  evidence  that  it  is  defective  in  the 
sense  that  at  the  time  it  is  not  safe  or  suitable  for  the 
use  to  which  it  is  put.  *  *  *  Its  use  in  its  unsafe 
condition  may  or  may  not  be  due  to  the  negligence  of 
its  owner."^^® 

iiTVolkmar  v.  Manhattan  Ry.  Co.,  134  N.  Y.  418;  Magee  v.  City 
of  Brooklyn,  18  App.  Div.  (N.  Y.)  22;  Huey  v.  Gahlenbeck,  6  Am.  St. 
Rep.  790,  note,  121  Pa.  238;  Harbison  v.  Metropolitan  R.  Co.,  9  App. 
D.  C.  60,  67;  Transportation  Co.  v.  Downer,  11  Wall.  (U.  S.)  129, 
134;  Inland  Seaboard  Coasting  Co.  v.  Tolson,  139  U.  S.  555;  Carter 
V.  Kansas  City  Cable  Ry.  Co.,  42  Fed.  37;  Smith  v.  Georgia  Pac. 
Ry.  Co.,  88  Ala.  538;  Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Locke,  112  Ind. 
404;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Snyder,  117  Ind.  435;  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.  v.  Berry,  152  Ind.  607;  Thomas  v. 
Western  Union  Telegraph  Co.,  100  Mass.  156;  Feital  v.  Middlesex  R. 
Co.,  109  Mass.  398;  White  v.  Boston  &  A.  R.  Co.,  144  Mass.  404; 
Uggla  v.  West  End.  St.  Ry.  Co.,  160  Mass.  351;  Carmody  v.  Boston 
Gas  Light  Co.,  162  Mass.  539;  Hicks  v.  New  York,  N.  H.  &  H.  R. 
Co.,  164  Mass.  424;  Manning  v.  West  End  St.  Ry.  Co.,  166  Mass. 
230;  Gibson  v.  International  Trust  Co.,  177  Mass.  100;  Carter  v, 
Boston  &  A.  E.  Co.,  177  Mass.  228;  Philadelphia,  W.  &  B.  R.  Co.  v. 
Anderson,  20  Am.  St.  Rep.  490,  note.  72  Md.  519.  See  Cosulich  v. 
Standard  Oil  Co.,  122  N.  Y.  118. 

118  Coleman  v.  Mechanics'  Iron  Foundry  Co.,  168  Mass.  254.  256; 
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The  Massachusetts  court  has  said,  in  master  and  serv- 
ant cases,  that  "the  mere  happening  of  an  accident,  if 
it  is  one  that  the  exercise  of  ordinary  care  would  com- 
monly prevent,  is  some  evidence  of  negligence.'" ^^  But 
it  must  appear  that  the  accident  points  more  probably 
to  a  cause  for  which  the  master  is  responsible  than  to 
any  other  cause  ;^^^  and  when  such  is  the  case  the  evi- 
dence need  not  show  the  impossibility  of  any  other 
cause;  the  jury  are  to  weigh  these  probabilities  and  de- 
cide.^ ^^  "We  are  not  prepared  to  say  that  the  jury  were 
not  warranted  in  finding  that  the  defect  which  was 
shown  to  exist  by  the  fall  of  the  shafting  presumably 
was  due  to  the  negligence  of  those  who  had  charge  of 
it.  If  the  jury  thought  that  such  things  generally  can 
be  prevented  by  reasonable  care, — that  as  a  rule  they 
do  not  happen  from  latent  defects,  but  rather  because 
some  one  has  been  careless  in  failing  to  attach  heavy 
machinery  in  such  a  way  as  to  support  its  weight, — we 
cannot  say  that  their  judgment  was  not  the  result  of 
experience,  but  a  guess.     The  machinery  had  been  up 

Allen  V.  Smith  Iron  Co.,  160  Mass.  557  (breaking  of  stick) ;  Drum  v. 
New  Eng.  Cotton  Yarn  Co.  (Mass.)  Dec.  21,  1901  (step  ladder). 

"SMahoney  v.  New  York  &  N.  E.  R.  Co.,  160  Mass.  573,  579  (un- 
loading bales) ;  Moynihan  v.  Hills  Co.,  146  Mass.  586  (machine) ; 
Arkerson  y.  Dennison,  117  Mass.  407;  Prendible  v.  Connecticut  River 
Mfg.  Co.,  160  Mass.  131  (fall  of  staging);  Hennessy  v.  City  of  Bos- 
ton, 161  Mass.  502;  O'Neal  v.  O'Connell,  167  Mass.  388  (trench  cav- 
ing).    See  Jones  v.  Pacific  Mills,  176  Mass.  354  (breaking  of  ladder). 

120  Blanchette  v.  Border  City  Mfg.  Co.,  143  Mass.  21  (starch  blown 
from  boiler) ;  Thyng  v.  Fitchburg  R.  Co.,  156  Mass.  13,  19.  See 
Grlflln  v.  Boston  &  A.  R.  Co.,  148  Mass.  143  (train  breaking  apart) ; 
Hale  V.  New  York  &  N.  E.  R.  Co.,  174  Mass.  317  (explosion  of  boiler). 
See,  also,  Duffy  v.  Upton,  113  Mass.  544  (breaking  of  derrick). 

121  Griffin  v.  Boston  &  A.  R.  Co.,  148  Mass.  143,  146;  White  v.  Bos- 
ton ft  A.  R.  Co.,  144  Mass.  404,  405. 
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before  for  a  long  time,  in  another  part  of  the  room, 
without  falling.  The  question  when  the  rule  res  ipsa 
loquitur  can  be  applied  with  safety  must  be  considered 
always  with  reference  to  the  special  facts  of  the  case, 
and  the  teachings  of  experience  with  regard  to  them. 
General  propositions  and  decisions  upon  different  facts 
are  equally  useless."^^^ 

122  Copithorne  v.  Hardy,  173  Mass.  400,  401.  "Res  ipsa  loquitur, 
whlcli  is  merely  a  short  way  of  saying  that,  as  far  as  the  court 
can  see,  the  jury,  from  their  experience  as  men  of  the  world,  may 
be  warranted  in  thinking  that  an  accident  of  this  particular  kind 
commonly  does  not  happen  except  in  consequence  of  negligence,  and 
that  therefore  there  is  a  presumption  of  fact,  in  the  absence  of  ex- 
planation or  other  evidence  which  the  jury  believe,  that  it  happened 
in  consequence  of  negligence  in  this  case.  Presumptions  of  fact,  or 
those  general  propositions  of  experience  which  form  the  major 
premises  of  particular  conclusions  of  this  sort,  usually  are  for  the 
jury.  The  court  ordinarily  confines  itself  to  considering  whether  it 
can  say  there  is  no  such  presumption,  or,  in  other  words,  that  such 
accidents  commonly  are  not  due  to  negligence."  Graham  v.  Badger, 
164  Mass.  42,  47  (rope  breaking). 

In  Neveu  v.  Sears,  155  Mass.  303,  the  defendant  furnished  a  stone 
from  his  quarry,  which  was  used  in  erecting  a  building  where  the 
plaintiff  was  at  work.  The  plaintiff  struck  the  stone,  and  it  ex- 
ploded. "Whether  •  *  *  the  quarry  men  at  the  ledge  were  fel- 
low servants  with  the  plaintiff  is  a  question  upon  which  we  express 
no  opinion,  *  *  *  for  the  reason  that  the  cause  of  action  relied 
on  was  an  alleged  failure  of  the  defendant  to  use  reasonable  care 
to  provide  safe  materials  for  the  plaintiff's  work.  If  the  defendant 
failed  in  that  specific  duty,  it  was  immaterial  to  the  case  how  the 
materials  negligently  furnished  became  dangerous.  *  *  *  It  Is 
not  of  the  nature  of  stone  to  explode  when  struck.  The  accident 
itself  established  the  fact  that  some  other  and  explosive  material 
was  affected  by  the  plaintiff's  blow.  It  was  competent  for  the  jury 
to  find  from  the  evidence  that  no  explosive  was  placed  there  by  the 
teamster,  or  by  the  other  mason  who  handled  the  stone,  or  by  the 
superintendent,  or  purposely  by  any  one.  We  cannot,  as  matter 
of  law,  say  that  it  was  not  a  reasonable  inference  that  a  dynamite 
cartridge,  placed  in  a  drill  hole  in  the  ledge  in  the  process  of  quarrj'- 
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The  view  taken  in  the  United  States  courts  is  thus 
expressed:  "First.  That  while,  in  the  case  of  a  pas- 
senger, the  fact  of  an  accident  carries  with  it  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier, — a 
presumption  which,  in  the  absence  of  some  explanation 
or  proof  to  the  contrary,  is  sufficient  to  sustain  a  ver- 
dict against  him,  for  there  is  prima  facie  a  breach  of 
his  contract  to  carry  safely, — *  *  *  a  different  rule 
obtains  as  to  an  employe.  The  fact  of  accident  carries 
with  it  no  presumption  of  negligence  on  the  part  of  the 
employer,  and  it  is  an  affirmative  fact  for  the  injured 
employe  to  establish  that  the  employer  has  been  guilty 
of  negligence.  *  *  *  Second.  That  in  the  latter 
case  it  is  not  sufficient  for  the  employe  to  show  that  the 
employer  may  have  been  guilty  of  negligence.  The  evi- 
dence must  point  to  the  fact  that  he  was.  And  where 
the  testimony  leaves  the  matter  uncertain,  and  shows 
that  any  one  of  half  a  dozen  things  may  have  brought 
about  the  injury,  *  *  *  it  is  not  for  the  jury  to 
guess  between  these  half  a  dozen  causes,  and  find  that 
the  negligence  of  the  employer  was  the  real  cause,  when 
there  is  no  satisfactory  foundation  in  the  testimony  for 
that  conclusion.'"^^ 

ing,  remained  In  the  stone  and  was  exploded  by  the  plaintiff's  blow, 
nor  that  such  was  not  the  inference  most  consistent  with  the  evi- 
dence." 

i23Patton  V.  Texas  &  Pac.  Ry.  Co.,  179  U.  S.  658.  663  (step  of  en- 
gine turned);  Peirce  v.  Kile  (C.  C.  A.)  80  Fed.  865  (breaking  of 
rope).  See  Westland  v.  Gold  Coin  Mines  Co.  (C.  C.  A.)  101  Fed. 
59,  65  (fall  of  staging);  The  William  Branfoot  (C.  C.  A.)  52  Fed. 
392  (fall  of  stanchion);  In  re  California,  N.  &  G.  Co.,  110  Fed.  670; 
Volkmar  v.  Manhattan  R.  Co.,  134  N.  Y.  418  (starting  of  machinery). 

"The  burden  of  proof  in  this  case  is  on  the  plaintiff  to  prove  neg- 
ligence;   and  this  is  not  shifted  by  proving  only  the  fact  of  injury 
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The  difference  in  the  views  of  these  jurisdictions  is 
one  of  expression  rather  than  of  substance.  The  use 
of  the  maxim,  res  ipsa  loquitur,  which  has  a  well-under- 
stood meaning  in  carrier  cases,  where  it  is  ordinarily 
found,  does  not  aid  the  decision  of  cases  where  a  servant 
sues  his  master.  When  an  accident  that  commonly  may 
be  prevented  by  the  use  of  care  happens  to  a  passenger 
on  a  railroad,  the  probability  is  that  it  happens  through 
negligence,  and  through  negligence  for  which  the  defend- 
ant is  responsible,  since  from  the  nature  of  the  duty 
cast  upon  him  the  question  which  of  his  servants  was 
negligent  or  the  history  of  the  accident  is  immaterial 
upon  his  liability.  When  such  an  accident  happens  to 
a  servant,  although  there  is  the  same  probability  that 
it  happens  through  negligence,  yet  before  a  breach  of 
the  master's  duty  appears  there  are  other  probabilities, 
which  the  fact  of  the  accident  raises,  that  must  be  con- 

from  the  explosion  of  the  boiler.  Such  is  the  rule  where  an  em- 
ploye or  servant  sues,  although  a  different  principle  is  held  to  pre- 
vail where  an  injury  is  received  by  a  passenger  on  a  railroad  in 
consequence  of  a  defect  in  any  of  its  machinery  or  appliances." 
Louisville  &  N.  R.  Co.  v.  Allen's  Adm'r,  78  Ala.  494,  503;  Louisville 
&  N.  R.  Co.  V.  Campbell,  97  Ala.  147,  151  (brake) ;  Tuck  v.  Louisville 
&  N.  R.  Co.,  98  Ala.  150  (parting  of  train) ;  Louisville  &  N.  R.  Co.  v. 
Binion,  107  Ala.  645  (brake).  See  Tennessee  C,  I.  &  R.  Co.  v.  Hayes, 
97  Ala.  201,  207  (moving  car). 

"It  must  be  conceded  negligence  was  not  established  by  proof  of 
the  accident.  The  happening  of  an  accident  does  not  establish  neg- 
ligence as  against  the  company,  and  in  favor  of  the  employe,  what- 
ever the  rule  may  be  in  actions  brought  by  injured  passengers.  It 
was  not  one  of  those  peculiar  accidents  concerning  which  the  rail- 
road company  has  special  knowledge,  and  where  the  burden  of  proof 
might  be  shifted  when  the  evidence  once  established  the  occur- 
rence." Denver  &  R.  G.  R.  Co.  v.  McComas,  7  Colo.  App.  121,  123 
(rock  on  track);  Bishop  v.  Brown,  14  Colo.  App.  535  (explosion  of 
boiler);  infra.  §  54. 
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sidered.  It  may  have  happened  through  a  latent  defect, 
through  a  risk  assumed,  through  the  negligence  of  a 
fellow  servant,  and  for  none  of  these  is  the  defendant 
answerable.  Thus,  the  plaintiff  cannot  show  a  breach 
of  duty  until  these  other  probabilities  are  denied,  and 
it  is  only  when  he  has  negatived  them  that  he  stands, 
as  it  were,  in  the  position  of  a  stranger,  and  may  say 
that  the  fact  of  accident  is  some  evidence  of  negligence. 
The  defendant's  negligence  is,  then,  the  only  probabil- 
ity remaining,  and,  in  the  absence  of  explanation,  is 
enough  to  support  the  plaintiff's  verdict.  The  maxim 
expresses  no  peculiar  rule,  for  in  any  case  a  jury  find 
a  verdict  upon  the  balance  of  probabilities,  and  to  state 
this  as  a  rule  leads  to  confusion. 

In  passing  upon  the  question  of  the  existence  of  evi- 
dence upon  which  a  plaintiff  may  go  to  the  jury,  the 
court  finds  difficulty  in  saying  whether  a  given  accident 
is  of  such  a  nature  that  reasonable  men  would,  from 
their  experience,  infer  that  it  was  caused  from  lack  of 
care.  In  order  to  rest  merely  upon  proof  of  the  acci- 
dent without  other  evidence  of  negligence,  a  plaintiff 
must  be  certain  that  the  everyday  experience  of  men 
finds  such  accidents  resulting  from  negligence.  The 
court  will  not  send  a  case  to  a  jury  where  it  believes 
such  is  not  the  common  experience. 

5  51.    Statutory  enactments. 

The  violation  by  an  employer  of  a  statute  passed  for  the 
protection  of  his  employes  is  admissible  evidence  on  the  ques- 
tion of  his  negligence,  if  the  violation  contributed  to  the  injury. 

Although  such  a  statute  imposes  a  penalty  upon  the  em- 
ployer, the  employe  may  havi  an  action  under  it,  if  the  pur- 
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pose  of  its  enactment  is  to  protect  or  benefit  a  class  of  per- 
sons. 

When  a  statute  or  municipal  ordinance  imposes  a  duty 
upon  a  defendant,  and  through  a  violation  of  it  injury 
is  proximately  caused  to  a  stranger,  evidence  of  this  vio- 
lation may  be  introduced  upon  the  question  of  the  de- 
fendant's negligence ;  and  the  better  opinion  is  that  such 
violation  is  prima  facie,  and  not  conclusive,  evidence  of 
negligence.^  ^^  When  the  plaintiff  is  a  servant,  it  would 
seem  that  the  same  principle  should  apply.^-'^ 

The  nature  and  purpose  of  the  statute  determines  the 
question  whether  a  violation  of  it  subjects  the  defendant 
to  a  criminal  prosecution,  to  an  action  by  the  person 
injured,  or  to  both.  The  provision  for  penalty  in  case 
of  violation  is  not  conclusive.     If  the  statute  is  for  the 

124  Wright  V.  Maiden  &  M.  R.  Co.,  4  Allen  (Mass.)  283;  Lane  v. 
Atlantic  Works,  111  Mass.  136;  Hanlon  v.  South  Boston  H.  R.  Co., 
129  Mass.  310;  Newcomb  v.  Boston  Protective  Department,  146 
Mass.  596;  Van  Norden  v.  Robinson,  45  Hun  (N.  Y.)  567;  Mc- 
Rickard  v.  Flint,  114  N.  Y.  222;  Knupfle  v.  Knickerbocker  Ice  Co., 
84  N.  Y.  488;  McCambley  v.  Staten  I.  M.  R.  Co.,  32  App.  Div.  (N.  Y.) 
846;  Hayes  v.  Michigan  Cent.  R.  Co.,  Ill  U.  S.  228;  Union  Pac.  Ry. 
Co.  V.  McDonald,  152  U.  S.  262;  Blamires  v.  Lancashire  &  Y.  Ry.  Co., 
L.  R.  8  Exch.  283.  In  Indiana,  Alabama,  and  Colorado  it  is  conclu- 
sive evidence  of  negligence.  Pennsylvania  Co.  v.  Hensil,  70  Ind. 
569;  Indiana,  B.  &  W.  Ry.  Co.  v.  Barnhart,  115  Ind.  399;  Pennsyl- 
vania Co.  v.  Horton,  132  Ind.  189;  Gothard  v.  Alabama  G.  S.  R.  Co., 
67  Ala.  115;  South  &  North  A.  R.  Co.  v.  Donovan,  84  Ala.  141; 
Western  Ry.  v.  Sistrunk,  85  Ala.  352;  Platte  &  D.  C.  &  M.  Co.  v. 
Dowell,  17  Colo.  376.  See  Sess.  Laws  Colo.  1897,  c.  69;  Narramore 
V.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  (C.  C.  A.)  96  Fed.  298. 

i25Baddeley  v.  Earl  Granville,  19  Q.  B.  Div.  423;  Coe  v.  Piatt,  6 
Exch.  752,  757;  Cooke  v.  Lalance  Grosjean  Mfg.  Co.,  33  Hun  (N.  Y.) 
351;  Gorman  v.  McArdle,  67  Hun  (N.  Y.)  484.  See  Turner  v.  Bos- 
ton &  M.  R.  R.,  158  Mass.  261.  Failure  to  comply  with  the  statute 
is  per  se  evidence  of  negligence.  Thompson  v.  Wright,  22  Ont.  127. 
See  Grovea  v.  Wimborne  [1898]  2  Q.  B.  402. 
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benefit  of  the  public  at  large,  and  in  the  nature  of  a  gen- 
eral police  regulation,  a  violation  of  it  is  not  a  cause  of 
action  by  the  person  injured.^^®  But  when  the  viola- 
tion creates  a  nuisance,*^^  or  the  statute  has  been  en- 
acted for  the  benefit  and  protection  of  a  class  of  per- 
sons, a  private  action  will  lie,  although  a  criminal  prose- 
cution might  also  be  instituted.^  ^^  Of  this  latter  class 
of  statutes  are  those  relating  to  the  regulation  and  con- 
duct of  particular  businesses,  of  the  employment  of 
women  and  children,  of  the  guarding  of  elevators,  fen- 
cing jf  dangerous  machinery,  and  the  like.^^^  Under 
the  factory  and  workshop  act  in  England  it  was  held 
after  debate  that  the  servant  injured  by  a  violation  of 
its  provisions  might  maintain  an  action,  although  a 
penalty  was  imposed  on  the  employer.  "The  owners  of 
the  factory  are  at  fault  for  not  having  this  shaft  se- 
curely fenced,  and  are  prima  facie  liable  in  damages  for 
the  consequences  of  that  fault,  for  I  cannot  adopt  the 
view  that  their  liability  is  limited  to  the  penalty  im- 
posed by  the  statute  for  the  neglect  of  its  provisions. 
I  think  that  the  neglect  of  the  statutory  provisions 
creates  a  prima  facie  case  of  fault  against  the  factory 

i28Gorris  v.  Scott,  L.  R.  9  Exch.  125;  Clegg  v.  Earby  Gas  Co, 
[1896]  1  Q.  B.  592;  Kirby  v.  Boylston  Market  Ass'n,  14  Gray  (Mass.) 
249. 

127  Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass.  64;  Salis- 
bury V.  Herchenroder,  106  Mass.  458;  Quinn  v.  Lowell  Electric  Light 
Corp.,  140  Mass.  106. 

128  Groves  v.  Wimborne  [1898]  2  Q.  B.  402;  Hayes  v.  Michigan 
Cent.  R.  Co.,  Ill  U.  S.  228;  Parker  v.  Barnard,  135  Mass.  116. 

120  Coal  Mines  Regulation  Act  (50  &  51  Vict.  c.  58);  Factory  & 
Workshop  Act  (41  &  42  Vict.  c.  16;  58  &  59  Vict.  c.  37) ;  Sess.  Laws 
Colo.  1897,  c.  69;  Acts  Ind.  1897,  c.  65;  Acts  Ind.  1899,  c.  142;  Rev. 
Laws  Mass.  c.  104,  §§  4-8,  22-28.  40-44;  Id.  c.  105;  Id.  c.  106;  §§  19-24, 
28,  29,  41-43;  Id.  c.  Ill,  §§  183,  201-209. 
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owners,  which  will  render  them  liable  in  damages  to 
their  employes  who  may  have  been  injured  through  that 
fault.'" ^®  And  a  later  case  went  further  in  saying  that, 
where  "there  has  been  a  failure  in  the  performance  of 
an  absolute  statutory  duty,  there  is  no  need  for  the 
plaintiff  to  allege  or  prove  negligence  on  the  part  of  any 
one  in  order  to  make  out  his  cause  of  action."^^^  In 
Massachusetts  the  point  has  not  been  decided,^  ^^  but  the 
weight  of  authority  in  the  United  States  agrees  with  the 
English  view.^^^ 

When  the  breach  of  a  statutory  obligation  gives  a 
right  of  action,  the  plaintiff  is  not  relieved  of  the  ne- 
cessity of  showing  his  freedom  from  contributory  neg- 
ligence,^^* and,  if  he  goes  to  work  in  a  place  where  the 

"0  Kelly  V.  Glebe  Sugar  Refining  Co.,  20  Rettle,  Ct.  Seas.  Cas.  (4th 
Ser.)  833. 

131  Groves  v.  Wimborne  [1898]  2  Q.  B.  402.  See,  also,  Glbb  v. 
Crombie,  2  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  886;  Gray  v.  Thomson, 
17  Rettie,  Ct.  Sess.  Cas.  ( ith  Ser.)  200;  Couch  v.  Steel,  3  El.  &  Bl. 
402;  Holmes  v.  Clarke,  6  Hurl.  &  N.  349;  Clarke  v.  Holmes,  7  Hurl. 
&  N.  937;  Atkinson  v.  Newcastle  &  G.  W.  Co.,  2  Exch.  Div.  441; 
Britton  v.  Great  Western  Cotton  Co.,  L.  R.  7  Exch.  130. 

182  Foley  V.  Pettee  Machine  Works,  149  Mass.  294. 

issHickey  v.  Taaffe,  32  Hun,  7,  99  N.  Y.  204;  Cobb  v.  Welcher,  75 
Hun  (N.  Y.)  283;  Knisley  v.  Pratt,  75  Hun  (N.  Y.)  323;  Stewart  v. 
Ferguson,  34  App.  Div.  (N.  Y.)  515;  Narramore  v.  Cleveland,  C,  C. 
&  St.  L.  Ry.  Co.  (C.  C.  A.)  96  Fed.  298;  Klatt  v.  N.  C.  Foster  Lumber 
Co.,  97  Wis.  641. 

There  is  some  conflict  whether  statutes  requiring  warning  signals 
or  fencing  tracks  apply  to  servants.  Do  not  apply  to  servants.  Car- 
per V.  Receivers  of  Norfolk  &  W.  R.  Co.  (C.  C.  A.)  78  Fed.  94; 
Wright  V.  Southern  Ry.  Co.,  80  Fed.  260;  Randall  v.  Baltimore  &  O. 
R.  Co.,  109  U.  S.  478;  Louisville  &  N.  R.  Co.  v.  Markee,  103  Ala.  160. 
Do  apply,  East  St.  Louis  Connecting  Ry.  Co.  v.  Eggmann,  71  111. 
App.  32;    Illinois  Cent.  R.  Co.  v.  Gilbert,  157  111.  354. 

184  Groves  t,  Wimborne  [1898]  2  Q.  B.  402;  Taylor  v.  Carew  Mfg. 
Co.,  143  Mass.  470;    Matta  v.  Chicago  &  W.  M.  Ry.  Co.,  69  Mich.  109; 
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statute  is  violated,  he  waives  the  protection  of  the  stat- 
ute, and  assumes  the  risk  of  injury.^^^  But  some  courts 
have  held  that  an  agreement,  express  or  implied,  to 
waive  the  performance  of  a  statutory  duty  of  the  master, 
imposed  for  the  protection  of  the  servant  and  in  the  in- 
terest of  the  public,  and  enforceable  by  criminal  prose- 
cution, will  not  be  sustained,  and  that,  therefore,  the 
servant  does  not  assume  the  risk  of  injury  ;^^^  and  cer- 
tain statutes  themselves  provide  that  the  risk  shall  not 
be  assumed.^ ^^  When  action  is  brought  by  the  servant 
for  the  neglect  of  a  statutory  duty  whereby  he  is  in- 
jured, the  fellow-servant  defense  is  not  available.^  ^® 

§  52.    Negligence  of  the  employer. 

The  act  permits  suit  for  the  personal  negligence  of  the  em- 
ployer in  regard  to  the  ways,  works,  or  machinery. 

The  clause  under  consideration  is  the  only  one  in 
the  act  which  gives  a  remedy  for  the  personal  negligence 

St.  Louis  &  S.  E.  Ry.  Co.  v.  Mathias,  50  Ind.  65;  Dieboldt  v.  United 
States  Baking  Co.,  72  Hun  (N.  Y.)  403;  Bodell  v.  Brazil  Block 
Coal  Co.,  25  Ind.  App.  654;  Lake  Erie  &  W.  Ry.  Co.  v.  Craig  (C. 
C.  A.)  73  Fed.  642;  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Baker  (C. 
C.  A.)  91  Fed.  224;  Narramore  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
(C.  C.  A.)  96  Fed.  298;  Victor  Coal  Co.  v.  Muir,  20  Colo.  320;  Gibb 
V.  Crombie,  2  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  886;  infra,  §  116. 

"»  Holmes  v.  Clarke,  6  Hurl.  &  N.  349 ;  Clarke  v.  Holmes,  7  Hurl. 
&  N.  937;  De  Young  v.  Irving,  5  App.  Div.  (N.  Y.)  499;  Stewart  v. 
Ferguson,  34  App.  Div.  (N.  Y.)  515;  Knlsley  v.  Pratt,  148  N.  Y.  372; 
E.  S.  Higgins  Carpet  Co.  v.  O'Keefe  (C.  C.  A.)  79  Fed.  900;  Keenan 
V.  Edison  Electric  Illuminating  Co.,  159  Mass.  379;  notes,  48  L.  R.  A. 
68,  96;    infra,  §  116. 

188  Narramore  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  (C.  C.  A.)  96 
Fed.  298;  Simpson  v.  New  York  Rubber  Co.,  80  Hun  (N.  Y.)  415; 
Baddeley  v.  Earl  Granville,  19  Q.  B.  Div.  423. 

i»7Act8  Mass.  1895,  c.  362,  §  7;  Rev.  Laws  Mass.  c.  Ill,  §  209. 

188  Groves  v.  Wlmborne  [1898]  2  Q.  B.  402;  Kelly  r.  Qlebe  Sugar 
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of  the  master.  At  common  law  there  was  a  remedy  for 
his  negligence,  and  the  insertion  of  this  provision  has 
caused  some  speculation  in  England.  It  has  been  sug- 
gested that  the  reason  was  to  be  found  in  the  limited 
jurisdiction  of  the  English  county  courts,^ ^^  or  that  it 
"was  specially  designed  to  prevent  the  master's  plea  that 
the  workman  was  working  in  face  of  a  known  danger 
being  entertained  in  actions  laid  on  the  statute,  where 
the  injured  man  knew  the  master  was  in  the  knowledge 
of  the  defect  which  brought  about  the  accident,  and 
where  the  negligence  on  the  employer's  part  in  not  see- 
ing to  the  remedying  such  defect  is  proved  or  admit- 
ted."i^o 

The  American  cases  do  not  consider  that  these  words 
add  anything  to  the  master's  liability.^*^  "By  the  neg- 
ligence of  the  employer  we  understand  to  be  intended 
his  own  negligence,  in  distinction  from  that  of  his  serv- 
ant or  superintendent,  which  is  included  in  the  latter 
part  of  the  same  sentence  in  which  the  negligence  of  the 
employe  is  spoken  of."^*^ 

§  53.     Negligence  of  a  person  intrusted. 

The  act  permits  recovery  for  the  negligence  of  a  servant 
of  the  employer  who  is  intrusted  by  him  with  the  duty  of  see- 
ing that  the  ways,  works,  machinery,  or  plant  is  in  proper 
condition. 

The  insertion  in  this  clause  of  the  words  "of  some 

Refining  Co.,  20  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  833;  Baltimore  &  O. 
S.  W.  Ry.  Co.  V.  Peterson  (Ind.)  59  N.  E.  1044. 

139  Roberts  &  Wallace,  Employ.  Liab.  (3d  Ed.)  p.  208. 

1*0  Spens  &  Younger,  Pers.  Inj.  p.  184. 

141  Supra,  §  38. 

1*2  Toomey  v.  Donovan,  158  Mass.  232,  236. 
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person  in  tlie  service  of  the  employer,  and  intrusted  by 
him  with  the  duty  of  seeing  that  the  ways,  works,  ma- 
chinery, or  plant  were  in  proper  condition,"  greatly  ex- 
tended the  liability  of  an  employer  in  England,  but  did 
not  affect  his  liability  in  the  United  States.  The  words 
are  aptly  chosen  to  describe  a  servant  who  at  common 
law  was  charged  by  the  master  with  the  performance  of 
his  personal  duty  in  regard  to  the  furnishing  and  main- 
tenance of  plant  and  machinery  in  a  fit  condition  for 
the  work  required  of  them.  Whether  such  a  servant  was 
at  common  law  a  fellow  servant  of  the  party  injured 
depended  upon  the  character  of  his  duties,  and  the  same 
test  defines  whether  or  not  he  comes  within  this  clause 
of  the  act.i" 

As  the  statute  expressly  provides,  the  person  intrust- 
ed with  the  duty  must  be  in  the  service  or  a  servant  of 
the  employer,  but  an  independent  contractor  may  per- 
form duties  which  bring  him  within  this  description.^ ^^ 

He  must  also  be  intrusted  with  the  duty  by  the  em- 
ployer. Whether  or  not  he  is  so  intrusted  is  an  infer- 
ence arising  from  the  facts  and  the  character  of  his 
acts.  It  must  appear  that  a  duty  was  cast  upon  the 
employer  to  see  that  his  ways,  works,  or  machinery  were 
in  proper  condition;  else  the  person  attending  to  them 
will  not  come  within  the  clause.  Thus,  where  the  con- 
dition of  a  machine  as  to  safety  is  constantly  changing 
with  its  use,  so  as  to  require  from  the  persons  tending 
it,  as  a  part  of  the  ordinary  use  of  it,  reconstruction  or 
readjustment  of  parts,  as  they  become  worn  out  or  dis- 
placed, from  materials  or  new  parts  supplied  by  the 

1*8  Supra,  §§  37,  38. 

"«  Toomey  v.  Donovan,  158  Mass.  232. 
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master  for  that  purpose,  sucli  work  is  part  of  the  reg- 
ular business  of  the  servant  in  using  the  machine,  and 
not  of  the  master  in  maintaining  it,  and  negligence  in 
doing  it  is,  as  to  all  other  employes,  negligence  of  a  fel- 
low servant.^  *^  Such  is  the  rule  at  common  law,  and 
it  is  believed  that  the  act  has  not  brought  such  servants 
within  its  provisions,  so  as  to  charge  the  master  with 
their  negligence.^^^ 

It  must  appear  that  it  was  the  business  of  the  servant 
to  attend  to  the  duty,  and  the  mere  fact  that  during  the 
progress  of  the  work  he  may  incidentally  have  some- 
thing to  do  in  regard  to  the  ways,  works,  or  machinery 
is  not  enough.  "The  laborer  cannot,  in  any  fair  view 
of  the  statute,  be  said  to  have  been  a  person  intrusted 
by  the  defendants  with  the  duty  of  seeing  that  the  ways 
or  works  were  in  proper  condition.  At  the  most,  he  was 
there  only  as  an  assistant  to  the  plaintiff,  to  aid  him 
in  moving  from  window  to  window  the  planks  and  bar- 
rels, and  placing  them  where  the  plaintiff's  work  re- 
quired them  to  be.  For  aught  that  appears,  the  plain- 
tiff had  as  much  to  say  as  the  laborer,  if  not  more,  as 
to  where  the  arrels  should  stand,  and  how  the  planks 
should  be  placed  upon  them,  although  it  was  customary 
for  the  laborer  or  helper  to  do  the  actual  work  of  placing 
and  moving.  The  statute  does  not  apply  to  a  mere 
laborer  working  under  or  with  others,  even  though  it 
may  be  a  part  of  his  duty,  at  some  particular  moment 
in  the  progress  of  the  work,  to  look  after  and  attend  to 

146  Moynlhan  v.  Hills  Co.,  146  Mass.  586;  McGee  v.  Boston  Cordage 
Co.,  139  Mass.  445;  Bjbjian  v.  Woonsocket  Rubber  Co.,  164  Mass. 
214;    McMahon  v.  McHale,  174  Mass.  320. 

"6  Ryalls  V.  Mechanics'  Mills,  150  Mass.  190,  195. 
(252) 


Ch    4]  DEFECT  IN  CONDITION.  | 

certain  instrumentalities."^^^  An  English  case  which 
states  that  a  workman  who  had  requested  a  guard  for 
a  circular  saw  to  be  made,  and  who  then  negligently 
left  it  off,  might  be  a  person  intrusted,  etc.,  goes  rather 
further  than  the  American  cases,  and  would  not  be  fol- 
lowed.^-*s 

The  person  contemplated  by  the  clause  is  not  neces- 
sarily clothed  with  authority,  but  one  whose  chief  busi- 
ness it  is  to  attend  to  this  duty.  A  servant  who  in  all 
his  acts  and  duties  is  a  fellow  servant,  but  upon  one  or 
two  occasions  has  attended  to  the  condition  of  a  ma- 
chine, would  not  ordinarily  come  within  the  definition 
unless  upon  those  occasions  he  was  clearly  intrusted  with 
the  work  by  the  master.  "S.  [the  superintendent]  had 
the  wider  authority,  no  doubt,  but  was  a  salesman,  and 
the  man  who  really  understood  the  machinery  and 
looked  after  it,  although  subject  to  orders,  was  M.  [a 
carpenter  who  put  up  the  shafting  which  fell].  The 
jury  were  warranted  in  finding  that  he  was  a  person 
intrusted,  within  the  meaning  of  the  statute."^ ^*  "If 
cutting  the  wires  was  the  proper  thing  for  the  defendant 
to  do,  it  was  M.'s  business  to  do  it.  He  was  employed 
to  find  trouble  where  there  was  any,  and  to  remedy  it 
if  he  could."i'5<> 

"7  O'Connor  v.  Neal,  153  Mass.  281,  283. 

i«Tate  V.  Latham  [1897]  1  Q.  B.  502. 

"B  Copithorne  v.  Hardy,  173  Mass.  400,  402. 

isowilley  v.  Boston  Electric  Light  Co.,  168  Mass.  40,  42  (night 
lineman) ;  Kansas  City,  M.  &  B.  R.  Co.  v.  Webb,  97  Ala.  157;  Ala- 
bama G.  S.  R.  Co.  V.  Davis,  119  Ala.  572  (section  foreman):  Yar- 
mouth V.  France,  19  Q.  B.  Div.  647  (hostler) ;  Bowers  v.  Connecticut 
River  R.  Co.,  162  Mass.  312  (car  inspector). 

A  watchman  who,  by  harbor  regulations,  is  to  protect  open  deck 
holes  is  not  within  act.    Gray  v.  Thomson,  17  Rettie,  Ct.  Sess.  Cas. 
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If  the  servant  injured  is  also  the  person  intrusted 
with  the  duty,  he  cannot,  of  course,  recover.^^^ 

§  54.     Court  or  jury. 

It  is  the  duty  of  the  court  to  state  and  define  the  issues 
which  the  plaintiff  must  prove  in  order  to  recover,  and  then 
upon  a  view  of  all  the  evidence  to  determine  whether  reason- 
ahle  men  might  think  that  the  facts  and  inferences  of  fact 
appearing  came  within  the  definitions  and  rules  of  law  laid 
down  hy  it. 

If  different  conclusions  might  reasonably  be  reached,  the 
evidence  must  be  submitted  to  the  jury,  who  are  to  pass  upon 
the  weight  of  it,  and  decide  whether  the  plaintiff  has  estab- 
lished his  case. 

The  plaintiff  must,  by  a  preponderance  of  the  evi- 
dence, sustain  each  of  the  propositions  necessary  to  fix 
the  defendant  with  responsibility.  Under  this  clause  of 
the  act  he  must  allege  and  prove  the  existence  of  a  de- 
fect, the  negligence  of  the  employer,  or  of  a  servant  in- 
trusted by  him,  with  regard  to  it,  and  that  it  was  the 
proximate  cause  of  the  injury  suffered  by  him.^^^  Each 
of  these  propositions  has  been  defined  by  the  court,  and 
there  must  be  evidence  tending  to  bring  the  plaintiff's 
case  under  each. of  the  definitions. 

When  the  evidence  is  all  offered,  whether  it  comes 
from  the  plaintiff's  side  alone,  or  from  the  defendant's 
also,  the  court  must,  as  a  preliminary  question,  decide 

(4th  Ser.)   200.     Conductor  or  brakeman  Is  not.     Memphis  &  C.  R. 
Co.  V.  Graham,  94  Ala.  545. 

151  Birmingham  Furnace  &  Mfg.  Co.  v.  Gross,  97  Ala.  220. 

i52Whitcomb  v.  Standard  Oil  Co.,  153  Ind.  513;    Memphis  &  C.  R. 
Co.  V.  Askew,  90  Ala.  5;     Pryor  v.  Louisville  &  N.  R.  Co.,  90  Ala. 
32;    Mary  Lee  C.  &  R.  Co.  v.  Chambliss,  97  Ala.  171;    Tuck  v.  Louis- 
ville &  N.  R.  Co.,  98  Ala.  150;    Davis  v.  Miller,  109  Ala.  589. 
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whether  the  facts  and  the  inferences  to  be  drawn  from 
them  might  lead  reasonable  men  to  believe  that  all  of 
the  material  propositions  had  been  maintained.  If  the 
court  thinks  that  reasonable  men  must  come  to  the  con- 
clusion that  any  one  of  these  propositions  is  not  sup- 
ported, the  plaintiff  fails.  The  court  passes  upon  the 
existence,  not  the  weight,  of  evidence,  and  if  a  conflict 
of  inferences  or  of  facts  appears,  either  in  the  evidence 
offered  by  the  plaintiff  only  or  by  the  evidence  offered 
by  the  defendant,  the  jury  must  pass  upon  it. 

"The  question  of  negligence  is  generally,  though  not 
always,  a  question  for  the  jury.  Negligence  is  not  a 
fact  which  is  the  subject  of  direct  proof,  but  it  is  an 
inference  from  facts  put  in  evidence.  Witnesses  testify 
to  the  facts  of  the  case,  from  which  negligence,  if  there 
is  any,  is  inferred.  This  inference  is  usually  within  the 
province  of  the  jury.  ♦  *  *  When  a  case  involving 
a  charge  of  negligence  is  concluded  by  the  presentation 
of  the  evidence,  there  is  a  preliminary  question  for  the 
court.  The  court  is  to  decide  whether  such  evidence  has 
been  presented  as  makes  it  proper  to  submit  the  case 
to  the  jury.  It  is  only  when  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclusions  from 
them  that  the  question  of  negligence  becomes  one  of 
law  for  the  court.  ♦  ♦  ♦  When  evidence  is  offered 
which,  if  true,  would  constitute  negligence,  and  it  is 
controverted  by  other  material  evidence,  the  case  is  one 
for  the  jury.  When. there  is  evidence  tending  to  show 
negligence  which  is  not  controverted,  but  from  which 
different  inferences  could  be  fairly  drawn,  the  case 
should  be  submitted  to  the  jury.  The  case  is  for  the 
jury,  of  course,  when  the  facts  are  left  in  doubt,  and 
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the  inferences  to  be  drawn  from  them  are  uncertain,  and 
might  fairly  lead  different  minds  to  different  conclu- 
sions."^'^^  "The  judge  has  to  say  whether  any  facts  have 
been  established  by  evidence  from  which  negligence  may 
be  reasonably  inferred.     The  jurors  have  to  say  whether 

i53McGhee  v.  Campbell  (C.  C,  A.)  101  Fed.  936,  940. 

"If  the  evidence.  In  the  most  favorable  light  in  which  it  may  be 
reasonably  considered  in  behalf  of  the  plaintiff,  does  not  show,  nor 
tend  to  show,  the  defendant  guilty  of  the  negligence  causing  the  in- 
jury as  alleged  in  the  complaint,  then  the  court  may  properly  grant 
a  nonsuit,  or  direct  a  verdict  in  favor  of  the  defendant;  but  if  there 
be  testimony  even  of  a  single  witness,  or  facts  and  circumstances 
properly  shown  in  evidence  by  different  witnesses,  from  which  the 
jury  may  reasonably  draw  an  inference  of  negligence,  even  though 
there  be  contradictory  testimony  by  plaintiff's  own  witnesses  bear- 
ing upon  the  question  of  negligence,  then  such  question  should  be 
submitted  to  the  jury  under  proper  instructions.  *  *  *  where 
there  is  no  conflict  in  the  testimony  bearing  upon  the  subject  either 
of  negligence  or  contributory  negligence,  the  court  may,  in  a  clear 
case,  treat  the  question  as  one  of  law  and  grant  a  nonsuit  or  direct 
a  verdict;  but  where  the  determination  of  the  question  depends 
upon  the  inference  to  be  drawn  from  a  variety  of  facts  and  circum- 
stances, in  the  consideration  of  which  there  is  room  for  a  substan- 
tial difference  of  opinion  between  intelligent  and  upright  men,  then 
the  question  should  be  submitted  to  the  jury  under  appropriate  in- 
structions, even  though  there  be  no  conflict  in  the  testimony."  Lord 
V.  Pueblo  S.  &  R.  Co.,  12  Colo.  390,  392;  Posten  v.  Denver  Consoli- 
dated Tramway  Co.,  11  Colo.  App.  187. 

"Where  the  whole  evidence  introduced  by  the  plaintiff,  if  believed 
by  the  jury,  is  so  insufficient  to  support  a  verdict  that  the  court 
would  not  permit  one  to  stand,  it  is  the  duty  of  the  court  to  instruct 
the  jury,  as  matter  of  law,  that  there  is  not  suflUcient  evidence  to 
warrant  a  verdict  for  the  plaintiff.  But  where  the  evidence  is  con- 
flicting, and  the  testimony  of  one  or  more  witnesses,  if  thought  by 
the  jury  to  be  credible  and  accurate,  would,  taken  by  itself,  support 
a  verdict,  the  case  cannot  be  taken  from  the  jury;  for  the  court 
cannot  adjudge,  as  matter  of  law,  that  one  witness,  or  set  of  wit- 
nesses, is  to  be  believed  rather  than  another.  That  question  is  not 
of  law,  but  of  fact,  and  can  only  be  entertained  upon  a  motion  for  a 
new  trial  on  the  ground  that  the  verdict  is  against  the  weight  of 
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from  these  facts,  when  submitted  to  them,  negligence 
ought  to  be  inferred.'"** 

The  court  is  therefore  called  upon  to  decide  what 
inferences  are  legitimate,  and  "to  answer  this  question 
the  court  refers  to  its  own  knowledge  of  the  ordinary 
course  of  events  so  far  as  to  consider  whether  it  can 
say  that  there  is  no  probability  or  presumption  of  fact 
that  when  facts  A  and  B  exist,  of  which  there  is  direct 
evidence,  fact  C  also  exists  by  way  of  cause,  effect,  or 
concomitant.  If  it  cannot,  then  it  leaves  it  to  the  jury 
to  say  whether,  according  to  their  experience,  there  is 
such  a  probability  or  presumption. "^^^ 

The  plaintiff  is  therefore  required  to  introduce  evi- 
dence from  which  the  court  may  say  that  negligence  on 
the  part  of  the  defendant  may  be  inferred,  though  he  is 
not  required  to  point  out  the  particular  act  or  omission 
which  caused  the  accident.^*®  His  evidence  cannot  be 
purely  conjectural.     "The  cause  relied  on  has  to  be  set 

evidence."  Reed  v.  Inhabitants  of  Deerfleld,  8  Allen  (Mass.)  522, 
524. 

See,  also,  Dublin,  W.  &  W.  Ry.  Co.  v.  Slattery,  3  App.  Cas.  1155; 
Phoenix  Ins,  Co.  v.  Doster,  106  U.  S.  30;  Delaware,  L.  &  W.  R.  Co.  v. 
Converse,  139  U.  S.  469,  472;  Richmond  &  D.  R.  Co.  v.  Powers,  149 
U.  S.  43;  Elliott  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  150  U.  S.  245;  Pat- 
ton  V.  Texas  &  P.  Ry.  Co.,  179  U.  S.  658;  Mau  v.  Morse,  3  Colo.  App. 
359;  Louisville  &  N.  R.  Co.  v.  Allen's  Adm'r,  78  Ala.  494;  Birming- 
ham M.  R.  Co.  V.  Wilmer,  97  Ala.  165;  Tennessee  C,  I.  &  R.  Co.  v. 
Herndon,  100  Ala.  451;  Baltimore  &  O.  &  C.  R.  Co.  v.  Walborn,  127 
Ind.  142;  Reynolds  v.  Barnard,  168  Mass.  226;  infra,  §  118. 

154  Metropolitan  Ry.  Co.  v.  Jackson,  3  App.  Cas.  193,  197;  Wabash, 
St.  L.  &  P.  Ry.  Co.  V.  Locke,  112  Ind.  404;  Randall  v.  Baltimore  & 
O.  R.  Co.,  109  U.  S.  478. 

155  Doyle  V.  Boston  &  A.  R.  Co.,  145  Mass.  386,  387;  Graham  v. 
Badger,  1C4  Mass.  42,  47.     See  supra,  §  50. 

i5«Mooney  v.  Connecticut  River  Lumber  Co.,  154  Mass.  407;  Bivlns 
V.  Georgia  Pac.  Ry.  Co.,  96  Ala.  325. 
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against  the  total  of  other  possible  causes.  We  cannot 
admit  that  common  experience  may  have  furnished  the 
jury  with  data  as  to  the  relative  frequency  of  the  differ- 
ent chances  sufficient  to  enable  them  to  pronounce  a 
rational  determination. "^^'^  But  on  the  other  hand  he 
is  not  required  to  prove  negligence  beyond  a  doubt.^^^ 

Evidence  of  the  defendant's  negligence  is  not  suffi- 
cient to  permit  the  plaintiff  to  go  to  the  jury  unless  it 
is  connected  with  the  injury  ;^^^  and  in  all  cases  it  must 
appear  that  the  defendant's  negligence  was  the  proxi- 
mate cause  of  the  injury  sustained.^ ^" 

15T  Clare  v.  New  York  &  N.  B.  R.  Co.,  167  Mass.  39,  40;  Irwin  v. 
Alley,  158  Mass.  249;  Felt  v.  Boston  &  M.  R.  R.,  161  Mass.  311; 
Murphy  v.  Boston  &  A.  R.  Co.,  167  Mass.  64;  Dewhirst  v.  Boston  & 
M.  R.  R.,  167  Mass.  402;  Bromley  v.  Birmingham  M.  R.  Co.,  95  Ala. 
397;  Mary  Lee  C.  &  R.  Co.  v.  Chambliss,  97  Ala.  171.  "Evidence 
which  merely  raises  a  suspicion,  or  a  surmise,  or  a  conjecture,  is 
not  enough  to  be  entitled  to  be  submitted  to  the  jury."  Hillyer  v. 
Dickinson,  154  Mass.  502,  504. 

158  Griffin  v.  Boston  &  A.  R.  Co.,  148  Mass.  143. 

159  Wakelin  v.  London  &  S.  W.  Ry.  Co.,  12  App.  Cas.  41. 

160  Supra,  §§  14,  15;  Martin  v.  Connah's  Q.  A.  Co.,  33  Wkly.  Rep. 
216;  Colorado  C.  &  I.  Co.  v.  Lamb,  6  Colo.  App.  255;  Burlington  & 
M.  R.  R.  Co.  V.  Budin,  6  Colo.  App.  275;  Thompson  v.  Louisville  & 
N.  R.  Co.,  91  Ala.  496;  Louisville  &  N.  R.  Co.  v.  Binion,  98  Ala. 
570;  Drommie  v.  Hogan,  153  Mass.  29;  Brady  v.  Ludlow  Mfg.  Co., 
154  Mass.  468. 
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57.  Superintendent  a  Servant  Intrusted  with  Duty. 

58.  "Superintendence." 

59.  "Any  Superintendence." 
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63.  Negligence  of  Superintendent. 

§  55.     Fellow  servants. 

At  common  law,  he  who  engages  in  the  employment  of  an- 
other for  the  performance  of  specified  duties  and  services  for 
compensation  takes  upon  himself  the  perils  arising  from  the 
carelessness  and  negligence  of  those  who  are  in  the  same  em- 
ployment. 

The  rule  above  stated  is  found  in  the  opinion  of 
Chief  Justice  Shaw  in  the  case  of  Farwell  v.  Boston 
&  W.  R.  Corp./  and  announces  the  principle  which, 
with  varying  degrees  of  strictness,  has  been  followed 
in  all  jurisdictions.  In  actions  by  a  servant  against 
his  master  to  recover  for  an  injury  received  tlirough 
the  negligence  of  another  servant  in  the  same  employ- 
ment, the  ordinary  doctrines  of  agency  which  would 
hold  the  master  answerable  to  a  stranger  are  not  ap- 
plied, and  the  reasons  given  are  tliat  the  servant,  upon 
entrance  into  the  employment,  impliedly  agrees  with 

14  Mete.  (Mass.)  49,  57. 

(250) 


§  55  EMPLOYERS' LIABILITY.  [Ch,   5 

the  master  to  take  tlie  risk.  It  is  said  that  the  rate 
of  compensation  is  commensurate  with  the  risk,  and 
that  the  servant,  being  in  a  better  position  than  the 
master  to  observe  the  conduct  of  those  Avith  whom  he 
works,  is  better  able  to  protect  himself  from  the  con- 
sequences of  their  negligence.  The  rule  is  really  one 
of  policy,  and  rests  upon  the  consideration  that,  if  the 
master  were  held  to  the  same  measure  of  liability  to 
his  servant  that  he  is  to  a  stranger,  the  conduct  of  busi- 
ness enterprises  would  be  practically  impossible.  There 
is  in  it  also  the  notion  that  the  servant  becomes  in  some 
way  identified  with  the  business  and  undertaking  of 
the  master.  That  the  rule  is  a  harsh  one  cannot  be 
denied,  and  its  operation  has  been  limited  by  courts  and 
legislatures.^ 

Taken  in  its  strictness,  the  master  is  bound  only  to 
use  reasonable  care  to  hire  and  retain  in  his  service 
employes  competent  to  do  the  work  required,  and  to  em- 
ploy a  sufficient  number  of  them  for  the  purposes  of 
his  business.  If  a  servant  is  negligent,  and  it  can  be 
shown  that  the  master  failed  to  use  due  care  in  hiring 
him  or  retaining  him  after  he  knew  or  ought  to  have 
known  of  his  incompetence,  in  all  jurisdictions  the 
master  is  answerable.^  But  if  the  servant  is  competent, 
and  injures  the  plaintiff  through  his  negligence,  there  is 
no  liability. 

The  authorities  are  conflicting  in  the  extent  and  defi- 
nition of  the  rule.    It  is  essential  that  the  injured  and 

2  Supra,  §  1. 

3  Skipp  V.  Eastern  Counties  Ry.  Co.,  9  Exch.  223 ;  Gilman  v.  East- 
ern R.  Co.,  10  Alien  (Mass.)  233,  13  Allen,  433;  Rogers  v.  Ludlow 
Mfg.  Co.,'  144  Mass.  198,  202;  Moss  v.  Pacific  R.  Co.,  49  Mo.  167; 
Infra,  §  89. 

(260) 


Ch,    5]  SUPERINTENDENCE.  |    55 

the  negligent  servant  should  be  in  the  same  or  the  com- 
mon employment.  These  terms  have  been  defined  in 
the  opinion  of  Shaw,  C.  J.,  to  be :  "When  the  object  to 
be  accomplished  is  one  and  the  same,  when  the  em- 
ployers are  the  same,  and  the  several  persons  employed 
derive  their  authority  and  their  compensation  from  the 
same  source."  *  In  the  same  opinion  it  is  also  said : 
"It  would  be  extremely  difficult  to  distinguish  what 
constitutes  one  department  and  what  a  distinct  depart- 
ment of  duty.  It  would  vary  with  the  circumstances 
of  every  case.  If  it  were  made  to  depend  upon  the 
nearness  or  distance  of  the  persons  from  each  other, 
the  question  would  immediately  arise  how  near  or  how 
distant  must  they  be,  to  be  in  the  same  or  different  de- 
partments." The  difficulty  suggested  has  not  been  found 
insuperable,  and  several  of  the  states  have  applied  what 
is  termed  the  "different  department  theory."  "The  doc- 
trine rests  upon  the  theory  that  the  vast  extent  of  the 
business  of  railway  companies  has  led  to  the  division 
of  their  business  into  separate  and  distinct  depart- 
ments; that  by  reason  of  this  division  a  servant  in  one 
branch  or  department  has  no  sort  of  association  or  con- 
nection with  one  in  another  department;  that  this  ab- 
sence of  association  gives  such  servant  no  opportunity 
of  observing  the  character  of  a  servant  in  another  de- 
partment of  labor,  and  no  opportunity  to  guard  against 
the  negligence  of  such  servant.  The  want  of  consocia- 
tion is  the  idea  underlying  this  limitation."  * 

*Farwell  v.  Boston  &  W.  R.  Corp.,  4  Mete.  (Mass.)  49,  60. 

8  Coal  Creek  Min.  Co.  v.  Davis,  90  Tenn.  711.  This  rule  is  adopted 
In  Georgia,  Kentucky,  Illinois,  and  Tennessee,  and  has  been  recog- 
nized in  Missouri,  West  Virginia,  Utah,  Arizona,  and  Nebraska.  It 
was  at  first  adopted  in  Indiana,  but  later  repudiated.    Slattery's 
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Whether  Shaw's  rule  of  "common  empiojment''  or 
the  "different  department  limitation"  be  adopted,  the 
meaning  of  "fellow  servants"  has  been  still  further  de- 
fined, and  the  authorities  may  be  grouped  into  three 
general  classes :  First,  those  holding  that  all  who  serve 
a  common  master  are  fellow  servants,  for  whose  neg- 
ligence the  master  is  not  responsible,  without  regard  to 
the  rank  or  authority  of  the  negligent  servant  or  the 
duties  which  he  performs.  Second,  those  holding  that 
servants  intrusted  with  some  measure  of  control  and 
authority  by  the  master  are  his  agents,  for  whose  acts 
he  is  answerable.  This  is  known  as  the  "superior  serv- 
ant limitation."  Third,  those  holding  that,  where  the 
master  delegates  the  performance  of  duties  which  he  is 
personally  bound  to  his  servants  to  perform  to  agents, 
the  latter  are  his  "vice  principals,"  and  in  so  far  as 
they  are  intrusted  with  these  duties  they  are  not  fellow 
servants,  and  the  master  is  responsible  for  their  negli- 
gence. 

England  is  the  only  jurisdiction  which  has  applied 
the  first  of  these  rules.^  It  has  not  been  adopted  in  the 
United  States.  The  last  rule — the  "vice-principal  the- 
ory"— is  the  one  generally  enforced  in  the  several  states. 
Thus,  the  common  law  of  Massachusetts,  Alabama,  and 
Indiana  holds  that  all  who  derive  their  authority  and 
compensation  from  the  same  source  are  fellow  servants 
in  the  common  employment,  for  whose  negligence  the 
master  is  not  responsible  unless  he  has  delegated  to  them 
the  performance  of  some  of  his  personal  duties.     The 

Adm'r  v.  Toledo  &  W.  Ry.  Co.,  23  Ind.  81;    Columbus  &  I.  C.  Ry.  Co. 
V.  Arnold,  31  Ind.  174;    Gormley  v.  Ohio  &  M.  Ry.  Co.,  72  Ind.  31. 

« Priestley  v.  Fowler,  3  Mees.  &  W.  1;  Bartonshill  Coal  Co.  v. 
Raid,  3  Macq.  H.  L.  Cas.  266;  Wilson  v.  Merry,  L.  R.  1  H.  L.  Sc.  32r.. 
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test  is  the  character  of  the  act,  and  not  the  grade  or 
rank  in  the  service,  of  the  negligent  servant,  or  the  meas- 
ure of  authority  with  which  he  may  be  invested.  Since 
a  master  is  personally  bound  to  all  his  servants  to  pro- 
vide and  maintain  reasonably  safe  machinery  and  works, 
to  hire  and  retain  competent  servants,  and  to  instruct 
or  warn  those  entering  his  employment,  he  cannot,  by 
intrusting  or  delegating  the  performance  of  these  obli- 
gations to  agents,  escape  the  responsibility  for  their 
negligence  in  executing  themJ 

T  In  Massachusetts,  the  entire  or  different  department  theory  is 
rejected.  Farwell  v.  Boston  &  W.  R.  Corp.,  4  Mete.  (Mass.)  49; 
Albro  V.  Agawam  Canal  Co.,  6  Cush.  (Mass.)  75;  Holden  v.  Fitch- 
burg  R.  Co.,  129  Mass.  268.  It  is  of  no  importance  whether  the  neg- 
ligent servant  is  of  a  superior  grade,  or  intrusted  with  authority. 
Albro  V.  Agawam  Canal  Co.,  6  Cush.  (Mass.)  75;  Holden  v.  Fitch- 
burg  R.  Co.,  129  Mass.  268.  But  if  the  negligent  servant  is  intrusted 
with  the  performance  of  duties  personal  to  the  master,  the  latter 
is  responsible.  Ford  v.  Fitchburg  R.  Co.,  110  Mass.  240.  The  per- 
formance of  the  ordinary  daily  repairs  incident  to  the  operation  of 
a  machine  is  not  a  personal  duty  of  the  master.  Johnson  v.  Boston 
Tow-Boat  Co.,  135  Mass.  209;  McGee  v.  Boston  Cordage  Co.,  139 
Mass.  445.  See,  also.  Oilman  v.  Eastern  R.  Co.,  10  Allen  (Mass.)  233, 
13  Allen,  433;  Summersell  v.  Fish,  117  Mass.  312;  Hodgkins  v.  East- 
ern R.  Co.,  119  Mass.  419;  O'Connor  v.  Roberts,  120  Mass.  227;  Zeig- 
ler  V.  Day.  123  Mass.  152;  Walker  v.  Boston  &  M.  R.  R.,  128  Mass. 
8;  Floyd  v.  Sugden,  134  Mass.  563;  Rogers  v.  Ludlow  Mfg.  Co.,  144 
Mass.  198;  Moynihan  v.  Hills  Co.,  146  Mass.  586;  McKinnon  v. 
Norcross,  148  Mass.  533;  Howard  v.  Hood,  155  Mass.  391;  Moody  v. 
Hamilton  Mfg.  Co.,  159  Mass.  70;  O'Brien  v.  Rideout,  161  Mass.  170; 
Kalleck  v.  Deering,  161  Mass.  469;  Wosbigian  v.  Washburn  &  M. 
Mfg.  Co.,  167  Mass.  20. 

In  Alabama,  the  different  department  theory  is  not  adopted. 
Mobile  &  O.  R.  Co.  v.  Thomas,  42  Ala.  672,  The  superiority  of 
the  negligent  servant  is  immaterial.  Mobile  &  M.  Ry.  Co.  v.  Smith, 
59  Ala.  245.  If  the  negligent  servant  is  intrusted  with  a  duty  per- 
sonal to  the  master,  the  latter  is  liable.  Walker  v.  Boiling  22 
Ala.  294;  Smoot  v.  Mobile  &  M.  Ry.  Co.,  67  Ala.  13.    See,  also.  Cook 
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The  decisions  in  Colorado  are  conflicting,  but  it  is  be- 
lieved tbat  the  weight  of  authority  has  adopted  the  rule 
of  the  states  just  cited,  with  the  qualification  that,  if 
the  negligent  servant  is  placed  in  charge  of  an  entire 
and  distinct  department  of  the  work,  the  master  is  lia- 
ble for  his  negligence.* 

In  the  United  States  courts,  the  decision  in  the  case 
of  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Ross  gave  countenance 
to  the  "superior  servant  limitation" ;  but  the  subsequent 
cases  have  weakened  its  authority,  and  it  may  be  said 
that  the  United  States  courts  apply  the  "vice-principal 

T.  Parham,  24  Ala.  21;  Tyson  v.  South  &  North  A.  R.  Co.,  61  Ala.  554; 
Georgia  Pac.  Ry.  Co.  v.  Davis,  92  Ala.  300. 

In  Indiana,  although  the  diffei'ent  department  theory  is  rejected, 
it  is  said  that  one  to  whom  the  control  of  an  entire  department  is 
intrusted  is  a  "vice-principal,"  for  whose  negligence  the  master  is 
liable.  Taylor  v.  Evansville  &  T.  H.  R.  Co.,  121  Ind.  124;  Nail  v. 
Louisville,  N.  A.  &  C.  Ry.  Co.,  129  Ind.  268;  Hoosier  Stone  Co.  v. 
McCain,  133  Ind.  231.  Compare  Slattery's  Adm'r  v.  Toledo  &  W. 
Ry.  Co.,  23  Ind.  81;  Columbus  &  I.  C.  Ry.  Co.  v.  Arnold,  31  Ind.  174; 
Gormley  v.  Ohio  &  M.  Ry.  Co.,  72  Ind.  31.  Mere  superiority  in  rank 
does  not  charge  the  master  with  liability.  Indiana  Car  Co.  v.  Par- 
ker, 100  Ind.  181;  Pittsburg,  C.  &  Ct.  L.  Ry.  Co.  v.  Adams,  105  Ind. 
151;  Taylor  v.  Evansville  &  T.  H.  R.  Co.,  121  Ind.  124.  If  the  negli- 
gent servant  is  intrusted  with  the  performance  of  a  duty  personal 
to  the  master,  the  latter  is  answerable.  Columbus  &  I.  C.  Ry.  Co.  v. 
Arnold,  31  Ind.  174;  Atlas  Engine  Works  v.  Randall,  100  Ind.  293; 
Neutz  V.  Jackson  Hill  C.  &  C.  Co.,  139  Ind.  411;  New  Pittsburg  C. 
&  C.  Co.  V.  Peterson,  136  Ind.  398,  14  Ind.  App.  634. 

8  Denver  S.  P.  &  P.  R.  Co.  v.  Driscoll,  12  Colo.  520;  Colorado  M. 
Ry.  Co.  v.  Naylor,  17  Colo.  501;  Deep  Mining  &  Drainage  Co.  v. 
Fitzgerald,  21  Colo.  533;  Denver  &  Rio  Grande  R.  Co.  v.  Sipes,  23 
Colo.  226;  Denver  Tramway  Co.  v.  Crumbaugh,  23  Colo.  363;  Lan- 
try  v.  Silverman,  1  Colo.  App.  404;  Acme  Coal  Min.  Co.  v.  Mclvor, 
5  Colo.  App.  267.  A  dictum  in  Colorado  Milling  &  Elevator  Co.  v. 
Mitchell,  26  Colo.  284,  apparently  recognizes  the  superior  servant 
theory. 
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theory,"  and  also  hold  that,  if  the  negligent  servant  is 
intrusted  with  the  charge  and  control  of  an  entire  and 
separate  department  of  the  business,  the  master  is  an- 
swerable for  his  acts,® 

§  56.    Effect  of  clause. 

The  effect  of  the  act  is  to  except  from  the  class  of  fellow 
servants,  the  risk  of  whose  negligence  the  servant  was  held 
to  have  assumed,  such  persons  as  are  intrusted  by  the  master 
with  duties  of  superintendence  while  in  the  exercise  of  them. 

The  provision  which  is  found  in  the  acts  of  England, 
Massachusetts,  Alabama,  and  Colorado,^"  that  when  a 
servant  is  injured  by  reason  of  the  negligence  of  any 
person  in  the  service  of  the  employer,  intrusted  with 

»  Hough  V.  Railway  Co.,  100  U.  S.  213;  Chicago,  M.  &  St.  P.  Ry. 
Co.  V.  Ross,  112  U.  S.  377;  Northern  Pac.  R.  Co.  v.  Herbert,  116  U. 
S.  642;  Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U.  S.  368;  Union  Pac. 
Ry.  Co.  V.  Daniels,  152  U.  S.  684;  Northern  Pac.  R.  Co.  v.  Hambley, 
154  U.  S.  349;  Baltimore  &  P.  R.  Co.  v.  Mackey,  157  U.  S.  72;  Cen- 
tral R.  Co.  V.  Keegan,  160  U.  S.  259;  Northern  Pac.  R.  Co.  v.  Peter- 
son, 162  U.  S.  346;  Northern  Pac.  R.  Co.  v.  Charless,  162  U.  S.  359; 
Martin  v.  Atchison,  T.  &  S.  F.  R.  Co.,  166  U.  S.  399;  Alaska  Min. 
Co.  V.  Whelan,  168  U.  S.  86;  New  England  R.  Co.  v.  Conroy,  175  U. 
S.  323. 

10  43  &  44  Vict.  c.  42,  §  1,  el.  2:  "By  reason  of  the  negligence  of 
any  person  in  the  service  of  the  employer  who  has  any  superin- 
tendence intrusted  to  him  whilst  in  the  exercise  of  such  superin- 
tendence." 

Section  8.  "The  expression  'person  who  has  superintendence 
Intrusted  to  him'  means  a  person  whose  sole  or  principal  duty  is 
that  of  superintendence,  and  who  is  not  ordinarily  engaged  in  man- 
ual labor." 

Rev.  Laws  Mass.  c.  106,  §  71:  "The  negligence  of  a  person  In  the 
service  of  the  employer  who  was  intrusted  with  and  was  exercising 
superintendence,  and  whose  sole  or  principal  duty  was  that  of  super- 
intendence, or,  in  the  absence  of  such  superintendent,  of  a  person 
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and  exercising  superintendence,  he  shall  have  the  same 
rights  as  if  he  were  a  stranger,  removes  the  special  de- 
fense which  the  master  had  at  common  law, — that  the 
negligent  and  injured  servants  were  fellow  servants,  and 
consequently  the  master  was  not  liable.  It  is  an  adop- 
tion of  the  "superior-servant  theory."^  ^ 

The  extent  to  which  this  provision  affects  the  master's 
liability  depends,  of  course,  upon  the  state  of  the  com- 
mon law  in  the  jurisdiction.  In  England,  where  the 
master  escaped  liability  for  the  negligence  of  any  serv- 
ant, in  whatever  capacity  he  acted,  the  change  was  more 
radical  than  in  Massachusetts  or  the  other  states,  where 
the  master  was  already  responsible  for  the  negligence 
of  a  servant  in  performing  a  personal  duty  of  the  mas- 
ter. The  provision  has  established  a  new  class  of  serv- 
ants,— those  whom  the  master  has  invested  with  some 
duties  of  authority  and  control.  A  comparison  of  the 
two  cases  of  Kenney  v.  Shaw  ^^  and  Malcolm  v.  Fuller,^^ 
which  presented  almost  the  same  state  of  facts,  shows 
the  effect  of  the  act  very  clearly.  A  servant  in  general 
charge  of  a  quarry  directed  the  plaintiff  to  drill  out  a 
charge  of  powder  that  had  failed  to  explode.     In  the 

acting  as  superintendent  with  the  authority  or  consent  of  such  em- 
ployer."    (Acts  1887,  c.  270,  §  1,  as  amended  by  Acts  1894,  c.  499.) 

Sess.  Laws  Colo.  1893,  c.  77,  §  1,  cl.  1,  and  Mills'  Ann.  St.  1891-96. 
§  1511a,  have  same  provision  as  in  Massachusetts,  except  last  clause. 

Civ.  Code  Ala.  1896,  §  1749  (2590) :  "When  the  injury  is  caused  by 
reason  of  the  negligence  of  any  person  in  the  service  or  employ- 
ment of  the  master  or  employer,  who  has  any  superintendence  in- 
trusted to  him  whilst  in  the  exercise  of  such  superintendence." 

11  Supra,  §  2.  See  dictum  in  Colorado  Milling  &  Elevator  Co.  v. 
Mitchell,  26  Colo.  284. 

12  133  Mass.  501. 

13  152  Mass.  160. 
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second  case  the  master  was  liable ;  in  the  first  not.  "In 
that  case  [Kenney  v.  Shaw],  which  was  before  the  pas- 
sage of  the  St.  of  1887,  c.  270,  *  *  *  if  there  was 
any  negligence  it  was  that  of  the  plaintiff  or  of  the 
superintendent,  or  of  both.  The  plaintiff  assumed  the 
risk  of  his  own  negligence,  of  the  negligence  of  the  su- 
perintendent, and  of  the  explosion  of  gunpowder  with- 
out negligence,  and  the  injury  was  caused  by  one  of 
those  risks.  *  ♦  ♦  The  object  of  the  St.  of  1887,  c. 
270,  §  1,  cl.  2,  is  to  make  the  defendant  liable  for  and  to 
prevent  the  plaintiff  from  assuming  one  of  those  risks, 
and  the  one  which  the  jury  found  caused  his  injury. 
•  *  *  The  risk  that  the  defendant  or  his  superin- 
tendent would  negligently  attempt  to  remove  a  charge 
of  gunpowder  by  drilling  into  a  hole  that  had  been 
charged,  before  ascertaining  that  the  charge  had  ex- 
ploded, was  not  one  of  the  risks  of  his  employment 
which  the  plaintiff  assumed."^^ 

This  clause  has  not  changed  or  affected  the  duty 
which  a  master  owes  at  common  law  to  hire  and  retain 
competent  servants,  and  the  obligation  remains,  al- 
though the  master  is  made  liable  because  of  the  negli- 
gence of  his  superintendent,  being  a  competent  man, 
by  force  of  the  statute.  "The  employer  is  liable  for  an 
injury  inflicted  upon  an  employe  by  the  negligence  of  a 
co-employe,  when  such  negligence  comes  within  the  pro- 
visions of  the  employers'  act ;  and  that  without  reference 
to  the  care  and  diligence  used  by  the  employer  in  the 
selection  of  his  servants  or  employes."^** 

"  Malcolm  v.  Fuller,  152  Mass.  160,  167. 

"  Culver  V.  Alabama  M.  Ry.  Co.,  108  Ala.  330.  332;  Infra,  §§  89, 
117.  • 
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A  plaintiff  must  bring  his  case  within  the  terms  of 
the  act ;  otherwise,  as  the  common  law  in  this  regard 
is  not  abrogated,  the  defense  of  fellow  service  is  avail- 
able to  the  master.^ ^ 

§  57.     Superintendent  a  servant  intrusted  with  duty. 

A  "superintendent"  must  be  a  servant,  and  must  be  intrusted 
by  the  master  with  duties  of  superintendence. 

A  "superintendent,"  under  the  act,  is,  in  the  first 
place,  "any  person  in  the  service  of  the  employer."  He 
must  be  a  servant.  It  may  be  that  he  is  not  hired  by 
the  person  sought  to  be  charged  with  his  negligence, 
or  that  he  does  not  receive  his  pay  from  him.  He  may 
be  a  volunteer,  or  be  a  general  servant  of  another,  lent 
to  the  defendant  for  the  time  being;  but  it  is  essential 
that  at  the  time  of  his  negligence  he  should  come  within 
the  description  of  a  servant, — that  is,  performing  serv- 
ices for  the  defendant  with  the  latter's  knowledge  and 
acquiescence,  and  subject  to  his  control.^  ^  Thus,  an 
independent  contractor,  as  he  is  not  a  servant,  cannot 
be  a  superintendent,  within  the  act.^^ 

A  "superintendent"  is  also  one  "who  has  any  super- 
intendence intrusted  to  him,"  as  the  clause  reads  in 
England  and  Alabama,  or  who  is  "intrusted  with  super- 
intendence," as  the  phrase  is  in  Massachusetts  and  Colo- 
rado.^ ^  The  master  should  select  those  servants  for 
whose  negligence  he  is  made  responsible,  and  the  fact 
that  a  servant  is  treated  as  clothed  with  authority  by 

le  Supra,  §  2. 

17  Supra,  §  8;    City  Council  of  Sheffield  v.  Harris,  101  Ala.  564. 

i«  Dane  v.  Cochrane  Chemical  Co.,  164  Mass.  453;  McGinn  v.  Pill- 
ing (Dec.  31,  1881)  72  Law  T.  156. 

19  City  Council  of  Sheffield  v.  Harris,  101  Ala.  564;    Drennen  & 
Co.  V.  Smith,  115  Ala.  396. 
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other  employes  does  not,  in  the  absence  of  evidence  that 
the  master  knew  and  acquiesced  in  such  a  state  of  af- 
fairs, charge  the  master  with  liability  for  the  servant's 
negligent  exercise  of  his  authority.^"  Direct  evidence 
that  the  master  has  constituted  one  his  superintendent 
is  not  required,  and  is  seldom  to  be  obtained.  It  is  an 
inference  which  arises  from  the  character  of  the  duties 
which  the  servant  performs,  and  the  acquiescence  of  the 
master  in  his  exercise  of  them. 

By  statute  in  Massachusetts,  the  employer  is  liable 
also  for  the  negligence,  "in  the  absence  of  such  superin- 
tendent, of  any  pei-son  acting  as  superintendent  with 
the  authority  or  consent  of  such  employer. "^^  The  same 
rules  apply  to  this  substitute  superintendent  as  obtain 
in  regard  to  the  one  w  hose  place  he  takes  temporarily, 
so  far  as  the  nature  of  his  duty  at  the  time  of  his  negli- 
gence is  concerned.  Apparently,  the  requirement  of 
"the  authority  or  consent  of  the  employer"  is  satisfied 
by  the  authority  or  consent  of  a  general  superintendent. 
"There  was  evidence  in  the  case  that  Freeman  was  in- 
trusted with  the  duty  of  superintending  the  work  of 
lowering  the  shafting  by  the  general  superintendent  of 
the  defendant  company,  and  that  the  superintendent 
took  no  charge  of  the  work  and  was  not  present.  This 
brought  Freeman  within  the  purview  of  the  St.  of 
1894,  c.  499."22 

20Boatwrlght  v.  Downing  (April  15,  1882)  72  Law  T.  424.  See 
Hodges  V.  Standard  Wheel  Co.,  152  Ind.  680,  689. 

21  Acts  1887,  c.  270,  §  1,  amended  by  inserting,  "or,  in  the  absence 
of  such  superintendent,  of  any  person  acting  as  superintendent  with 
the  authority  or  consent  of  such  employer."  Acts  1894,  c.  499;  and 
this  amendment  is  preserved  in  Rev.  Laws  Mass.  c.  106,  §  71.  Mc- 
Cabe  V.  Shields,  175  Mass.  438. 

*2  Knight  V.  Overman  Wheel  Co.,  174  Mass.  455,  461. 
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A  servant  is  a  superintendent  only  as  to  the  duties  with  which 
he  is  intrusted. 

When  a  master  invests  a  servant  with  duties  of  super- 
intendence, he  takes  him  out  of  the  class  of  fellow  serv- 
ants as  to  those  duties  only,  and  thereby  becomes  liable 
for  the  negligence  of  the  servant  in  performing  them; 
but  as  to  any  other  acts  which  the  servant  may  do  out- 
side the  scope  of  superintendence  intrusted  to  him  the 
master's  liability  remains  as  at  common  law.  "The 
law  recognizes  that  an  employe  may  have  two  duties, — 
that  he  may  be  a  superintendent  for  some  purposes,  and 
also  an  ordinary  workman, — and  that,  if  negligent  in 
the  latter  capacity,  the  employer  is  not  answerable. "^^ 

Whether  or  not  in  the  particular  act  of  negligence  the 
servant  failed  in  a  duty  intrusted  to  him  depends,  in  the 
absence  of  direct  evidence  that  it  was  intrusted  to  him, 
upon  the  questions  whether  the  employer  himself  had  a 
duty  to  perform  in  regard  to  it  which  the  servant  ordi- 
narily exercised  and  was  expected  to  exercise,  and 
whether  the  fair  construction  of  the  scope  of  superin- 
tendence included  the  performance  of  this  duty.  The 
superintendent,  like  any  other  agent,  must  act  within 
the  scope  of  his  authority.  "Doubtless,  the  general  cus- 
tody of  the  exploders  and  of  all  the  other  property  there 
was  involved  in  his  superintendence;  but  is  there  any 
evidence  that  an  inspection  of  them  for  defects  in  con- 
struction was  a  part  of  the  duty  Avhich,  as  a  superin- 
tendent, he  was  hired  to  perform?  The  admitted  facts 
and  undisputed  evidence  »  *  *  make  it  almost  cer- 
tain that  he  was  never  hired  to  do  such  a  duty.     In 

23Cashman  v.  Chase,  156  Mass.  342,  344;    Dantzler  v.  De  Barde- 
leben  C.  &  I.  Co.,  101  Ala.  309;   infra,  §  62. 
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order  to  hold  an  employer  for  positive  acts  of  negligence 
on  the  part  of  his  superintendent,  if  these  facts  relate 
to  a  matter  in  regard  to  which  the  employer  has  no 
duty  to  perform,  it  should  be  made  clearly  to  appear 
that  the  employer  has  undertaken  to  do  by  his  superin- 
tendent that  which  he  was  not  called  upon  to  do.  An 
act  done  voluntarily  by  the  superintendent  in  that  field, 
without  the  direction  or  approval  of  the  employer, 
would  not  be  an  act  of  superintendence. "^^  Thus,  there 
must  be  some  evidence  that  the  alleged  negligent  act 
was  one  which  came  within  the  scope  of  the  duty  in- 
trusted to  the  servant  as  a  superintendent.^** 

§  58.    "Superintendence.'* 

By  superintendence  is  meant  the  direction  and  control  of 
men  in  the  manner  of  performing  their  work. 

Control  of  machinery  or  appliances  by  the  application 
of  physical  force  does  not  come  within  the  meaning  of 
the  word  "superintendence,"  as  used  in  the  act.  A  per- 
son who,  with  the  aid  of  a  helper,  operated  an  engine 
with  his  own  hands,  was  held  not  to  be  a  superintendent. 
"His  was  not  the  duty  of  giving,  but  of  obeying,  direc- 
tions. He  did  not  draw  the  attention  of  others  to  a 
thing  to  be  done  by  them,  but  himself  was  required  to 
do  whatever  was  to  be  done.  ♦  ♦  •  jje  i^^^  none 
of  that  authority  or  power  of  control  which  the  em- 
ployer would  otherwise  himself  have  exercised,  but  all 
authority  in   the  premises  properly  belonging  to  the 

»4  Shea  V.  Wellington,  163  Mass.  364,  370.  See,  also,  Whittaker  v. 
Bent,  167  Mass.  588;  Whittaker  v.  Balmforth  (Sept.  10,  1881)  71 
Law  T.  327. 

25  Louisville  &  N.  R.  Co.  v.  Bouldin,  110  Ala.  185;  Trimble  v. 
Whitin  Machine  Works,  172  Mass.  150. 
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master  was  exercised  upon  him  in  directing  his  services 
as  a  manual  laborer.  To  say  that  a  man  oversees,  over- 
looks, directs,  guides,  controls,  inspects,  has  a  care  of, 
superintends  an  act  which  he  himself  wholly  performs, 
is  a  contortion  of  language  not  to  be  tolerated.  These 
terms,  indeed,  are  always  resorted  to  to  indicate  that 
the  thing  done  was  not  manually  done  by  the  person 
spoken  of,  but  at  his  bidding.  Each  of  these  synonyms, 
and  the  word  'superintendence'  itself,  must  be  taken  in 
its  ordinary  and  usual  significance  here.  'Superin- 
tendence' in  the  statute,  whatever  else  it  may  mean,  has 
no  application  at  all  to  a  person  whose  sole  duty  is  to  be 
performed  by  personal  acts  of  manual  labor,  or  any  di- 
rect bringing  to  bear  of  the  physical  energies  to  the  end 
in  view.  It  has  been  said,  and  is  doubtless  true  in  a  sense, 
that  the  superintendence  contemplated  by  the  statute 
'may  be  either  over  men,  or  machinery,  plant,'  etc. ;  but, 
whether  over  the  one  or  the  other,  it  must  still  be  super- 
intendence, power  of  direction,  superior  care  and  con- 
trol, with  authority  as  distinguished  from  direct  per- 
sonal manipulation;  and,  while  there  may  possibly  be 
superintendence  of  the  operation  of  a  machine  or  a  num- 
ber of  machines  by  one  person  without  intermediate 
human  agency,  such  a  case  is  most  difficult  of  concep- 
tion. We  are  inclined  to  believe  that  its  possibility 
even  does  not  exist,  and  to  think  that  what  is  really  in- 
tended by  the  declaration  that  there  may  be  superin- 
tendence of  machinery  is  that  where  one  has  authority 
to  have  machinery  operated,  to  direct  its  operation,  to 
overlook  it,  etc.,  and  the  means  at  hand  in  others  to 
carry  out  his  directions,  he  is  superintendent  both  of 
the  machine  to  be  operated  and  of  the  men  who  are  to 
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manipulate  it  as  he  directs. "^^^  "Superintendence  of  a 
thing  merely,  not  men,  is  not  contemplated"  by  this 
clause,^^ 

§  59.     "Any  superintendence." 

In  Alabama,  a  servant  is  a  superintendent  if  lie  has  any 
superintendence  intrusted  to  him. 

In  the  English  act,  although  the  words  "who  has  any 
superintendence"  are  used,  yet  these  are  later  defined 
as  one  "whose  sole  or  principal  duty  is  that  of  superin- 
tendence." The  reason  for  the  insertion  of  the  first 
phrase  is  not  apparent,  unless  it  was  intended  thereby 
to  refer  to  the  kind,  as  distinguished  from  the  amount, 
of  superintendence  necessary  to  charge  the  master  with 
liability.  The  division  has  not  been  retained  in  any  of 
the  other  acts. 

In  the  Alabama  act,  the  phrase,  "whose  sole  or  prin- 
cipal duty  is  that  of  superintendence,"  which  is  found  in 
the  statutes  of  England,  Massachusetts,  and  Colorado, 
is  omitted.  "This  is  a  pregnant  omission,  implying  an 
intent  on  the  part  of  the  legislature  to  make  the  common 
master  liable  whenever  the  injury  complained  of  by  one 
servant  is  caused  by  any  person  in  the  service  who  has 
any  superintendence  intrusted  to  him,  whether  *  »  ♦ 
or  not  he  is  ordinarily  engaged  in  manual  labor,  pro- 
vided only  that  the  damnifying  negligence  occurs  while 

28  Dantzler  v.  De  Bardeleben  C.  &  I.  Co.,  101  Ala.  309,  316.  See, 
also.  Cashman  v.  Chase,  156  Mass.  342. 

27  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240,  245;  Bir- 
mingham Ry.  &  E.  Co.  V.  Baylor,  101  Ala.  488;  Culver  v.  Alabama 
Midland  Ry.  Co.,  108  Ala.  330;  Shaffers  v.  General  Steam  Nav.  Co., 
10  Q.  B.  Div.  356. 
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such  person  is  in  the  exercise  of  whatever  superintend- 
ence is  in  fact  intrusted  to  him/'^^ 

Evidence  tending  to  show  that  the  negligent  servant 
is  a  superintendent  must  be  offered.  Calling  him  a 
^'foreman,"  merely,  is  not  sufflcient.^^  When  there  is 
evidence  from  which  his  character  as  superintendent 
may  be  inferred,  the  master  is  responsible.^^ 

§  60.     "Sole  or  principal  duty." 

In  England,  Massachusetts,  and  Colorado  a  superintendent 
is  one  whose  sole  or  principal  duty  is  that  of  superintendence, 
and  who  is  not  ordinarily  engaged  in  manual  labor.  He  is  a 
servant  with  a  well-defined  rank  and  position  of  authority  in 
the  service. 

The  English  act  defines  a  superintendent  as  "one 
w^hose  sole  or  principal  duty  is  that  of  superintendence, 
and  Avho  is  not  ordinarily  engaged  in  manual  labor." 
The  acts  of  Massachusetts  and  Colorado  omit  the  last 
of  the  sentence,  and  make  no  mention  of  manual  labor. 
This  omission  is  not  material,  and  it  is  held  that,  if  the 
servant  is  one  who  is  ordinarily  engaged  in  manual 
labor,  his  sole  or  principal  duty  cannot  be  that  of  super- 
intendence, and  that  he  does  not  come  within  the  mean- 
ing of  the  act. 

The  superintendent  described  by  these  words  is  a 
person  holding  a  well-defined  rank  or  position  in  the 
service  given  by  the  employer  duties  of  direction,  over- 

28  Dantzler  v.  De  Bardeleben  C.  &  I.  Co.,  101  Ala.  309,  314. 

29  Louisville  &  N.  R.  Co.  v.  Bouldin,  110  Ala.  185;  Grimsley  v, 
Hanklns,  46  Fed.  400. 

30  City  Council  of  Sheffield  v.  Harris,  101  Ala.  564;  Louisville  & 
N.  R.  Co.  V.  Mothershed,  97  Ala.  261;  Richmond  &  D.  R.  Co.  v. 
Hammond,  93  Ala.  181. 
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si<;ht,  and  control  which  he  is  expected  to  perform  dur- 
ing all  or  the  greater  part  of  his  time.  He  may  also 
do  what  manual  labor  he  pleases,  or  may  have  certain 
duties  of  manual  labor  which  he  is  expected  to  perform, 
yet  the  chief  purpose  of  his  employment  must  be  that  of 
superintendence.  A  servant  who  now  and  then  exer- 
cises authority  is  not  within  the  definition.  He  "must 
be  something  more  than  a  mere  laborer  in  charge  of  a 
gang."  "His  principal  duty,  though  not  his  sole  one, 
perhaps,  must  be  that  of  superintendence."^^  "In  a 
sense  it  is  undoubtedly  true  that  superintendence  is 
more  important  than  manual  labor,  and  so,  if  superin- 
tendence is  intrusted  to  a  man  who  also  works  with  his 
hands,  it  may  be  said  that  his  principal  duty  is  that 
of  superintendence.  But  if  the  statute  had  intended 
that  every  person  exercising  superintendence  should  not 
be  considered  a  fellow  servant  with  a  person  injured, 
there  would  have  been  no  need  of  the  words  'whose  sole 
or  principal  duty  is  that  of  superintendence.'  These 
words  must  have  a  reasonable  interpretation  given  to 
them."32 

There  is  no  test  which  will  at  once  determine  whether 
the  servant  is  a  superintendent  or  not.  It  is  ordinarily 
a  question  for  the  jury  upon  all  facts  which  throw  light 
on  the  nature  of  the  duties  which  he  is  expected  to  per- 
form, and  the  decision  turns  on  the  emphasis  to  be 
given  them.  Is  the  negligent  servant  a  laborer  in  au- 
thority or  a  foreman  who  works?  If  the  latter,  he 
comes  within  the  act. 

31  Gardner  v.  New  England  T.  &  T.  Co.,  170  Mass.  156,  160;  Fal- 
coner V.  McCabe,  3  F.  210   (Ct.    Sess.  Cas.;   5th  Ser.). 
82  0'Neil  V.  O'Leary.  164  Mass.  387,  390. 
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"Upon  the  facts  it  might  be  competent  to  find  that 
the  engineer  was  to  some  extent  a  superintendent.  The 
employment  and  discharge  of  workmen,  setting  them  at 
work,  and  showing  them  how  to  work  are  acts  consistent 
with  superintendency.  But  these  acts,  in  connection 
with  the  evidence  that  his  station  was  on  the  lighter, 
and  his  work  there  the  continuous  labor  of  running  the 
engine  in  accordance  with  orders  transmitted  to  him 
from  others,  show  that  neither  his  sole  nor  principal 
duty  was  that  of  superintendence."^^  Thus,  a  servant 
who  works  with  the  others,  but  in  the  absence  of  the 
general  superintendent  gave  orders,  does  not  come 
within  the  act,  though  "he  exercised  some  acts  of  super- 
intendence in  the  narrow  field  in  which  he  was  work- 
ing. "^^  Evidence  that  a  man  does  the  same  work  and 
receives  the  same  pay  as  the  other  workmen,^^  that 
occasionally  he  gives  orders,^®  or  that  he  is  called  a 
"foreman, "^^  is  not  enough  to  make  him  a  superin- 
tendent. Also,  when  most  of  his  time  is  spent  in  man- 
ual labor,  he  is  not  a  superintendent,^^  though  a  part 
of  the  work  may  be  placed  in  his  charge.^® 

33  Cashman  v.  Chase,  156  Mass.  342,  343. 

34Dowd  V.  Boston  &  A.  R.  Co.,  162  Mass.  185,  186;  Kellard  v. 
Rooke,  19  Q.  B.  Div.  585,  21  Q.  B.  Div.  367.     See  supra,  §  57,  note  21. 

35  Robins  v.  Cubitt,  46  Law  T.  (N.  S.)  535;  Roseback  v.  Aetna 
Mills,  158  Mass.  379;    Adasken  v.  Gilbert,  165  Mass.  443, 

38  O'Brien  v.  Rideout,  161  Mass.  170;  Cunningham  v.  Lynn  &  B. 
St.  Ry.  Co.,  170  Mass.  298. 

37  Moore  v.  Ross,  17  Rettie,  Ct.  Sess.  Cas.  (4th  Sar.)  796;  Shepard 
V.  Boston  &  M.  R.  R.,  158  Mass.  174;  Trimble  v.  Whitin  Machine 
Works,  172  Mass.  150;  Knight  v.  Overman  Wheel  Co.,  174  Mass.  455, 
460. 

38  Hall  V.  Northeastern  Ry.  Co.,  1  Times  Law  R.  359;  Kellard  v. 
Rooke,  19  Q.  B.  Div.  585,  21  Q.  B.  Div.  367;  O'Brien  v.  Rideout,  161 
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"The  fact  that  the  person  in  charge  does  manual  labor 
is  not  conclusive  upon  the  question  whether  his  prin- 
cipal duty  is  that  of  superintendence."*®  A  man  in 
general  charge  of  the  work,  giving  orders,  directing 
when  to  begin  and  when  to  stop  work,  supplying  ma- 
terial, and  keeping  the  men  employed,  is  a  superintend- 
ent, although  he  may  do  some  iimnual  labor.*^  Where 
the  evidence  shows  that  no  duty  of  manual  labor  is  im- 
posed on  him,  and  that  he  does  whatever  work  of  that 
nature  he  pleases,*^  or  none  at  all,*^  he  is  clearly  within 
the  act. 

Mass.  170;    Dowd  v.  Boston  &  A.  R.  Co.,  162  Mass.  185;    Whelton  v. 
West  End  St.  Ry.  Co.,  172  Mass.  555. 

39  O'Neil  V.  O'Leary,  164  Mass.  387. 

40  Reynolds  v.  Barnard,  168  Mass.  226,  228  (slater);  McCart  v. 
Squire,  150  Mass.  484. 

41  Malcolm  v.  Fuller,  152  Mass.  160  (general  charge  of  quarry); 
Mahoney  v.  New  York  &  N.  E.  R.  Co.,  160  Mass.  573  (freighthouse 
foreman);  Crowley  v.  Cutting,  165  Mass.  436  (charge  of  digging 
trench) ;  Brady  v.  Norcross,  174  Mass.  442  (foreman  of  carpenters) ; 
Knight  V.  Overman  Wheel  Co.,  174  Mass.  455  (substitute  superin- 
tendent). There  was  evidence  from  which  the  jury  might  find  the 
person  to  be  a  superintendent  in  the  following  cases:  Smith  v.  La- 
fons  (July  22,  1882)  73  Law  T.  220  (policeman) ;  Coffee  v.  New  York. 
N.  H.  &  H.  R.  Co.,  155  Mass.  21  (car  inspector);  Davis  v.  New 
York,  N.  H.  &  H.  R.  Co.,  159  Mass.  532  (section  foreman)  ;  Perry  v. 
Old  Colony  R.  Co.,  164  Mass.  296  (foreman  of  repairs) ;  Geloneck  v. 
Dean  Steam  Pump  Co.,  165  Mass.  202  (yard  foreman  in  factory); 
Riou  v.  Rockport  Granite  Co.,  171  Mass.  162  (man  in  charge  of 
blasting);  Eaves  v.  Atlantic  Novelty  Mfg.  Co.,  176  Mass.  369  (part 
owner  of  factory). 

42  Prendible  v.  Connecticut  River  Mfg.  Co.,  160  Mass.  131  (fore- 
man piling  lumber);  McPhee  v.  Scully,  163  Mass.  216  (foreman  of 
pile  driving). 

43  Carroll  v.  Willcutt,  163  Mass.  221  (building  foreman);  Powers 
V.  City  of  Fall  River.  168  Mass.  60  (foreman  digging  trench) ;  Dean 
V.  Smith.  169  Mass.  569  (boss  of  blasting);  Murray  v.  Rivers,  174 
Mass.  46  (general  charge  of  pile  driving). 
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Evidence  that  the  person  receives  the  same  or  higher 
pay/*  that  he  employs  or  discharges  workmen,*^  or 
that  he  exercises  control  in  the  shop  in  the  matter  of 
ordering  strangers  out/^  is  admissible  to  show  his  posi- 
tion in  the  service. 

Court  or  jury. 

Where  the  evidence  is  conflicting,  or  where  from  the 
undisputed  evidence  men  might  reasonably  draw  differ- 
ent inferences,  the  case  must  be  submitted  to  the  jury 
under  proper  instructions  by  the  court;  but,  if  the 
court  can  say  that  under  the  definition  of  the  word 
"superintendent"  the  evidence  is  insufficient  to  lead  rea- 
sonable men  to  believe  that  the  person  is  a  superintend- 
ent, a  verdict  must  be  directed  for  the  defendant.*^ 

44Dowd  V.  Boston  &  A.  R.  Co.,  162  Mass.  185  (carpenter);  Gard- 
ner V.  New  England  T.  &  T.  Co.,  170  Mass.  156  (line  foreman) ; 
O'Brien  v.  Look,  171  Mass.  36  (foreman  loading  ship). 

<5  Prendible  v.  Connecticut  River  Mfg.  Co.,  160  Mass.  131  (fore- 
man piling  lumber) ;  Sullivan  v.  Thorndike  Co.,  175  Mass.  41  (sec- 
ond hand  in  factory). 

<6  McCabe  v.  Shields,  175  Mass.  438    (foreman  in  foundry). 

*^  Cashman  v.  Chase,  156  Mass.  342  (engineer)  ;  Shepard  v.  Bos- 
ton &  M.  R.  R.,  158  Mass.  174  (section  foreman) ;  Roseback  v.  Aetna 
Mills,  158  Mass.  379  (weaver) ;  Burns  v.  Washburn,  160  Mass.  457 
(mason);  O'Brien  v.  Rideout,  161  Mass.  170  (sawyer);  O'Neil  v^ 
O'Leary,  164  Mass.  387  (powder  man) ;  Adasken  v.  Gilbert,  165 
Mass.  443  (painter);  Cunningham  v.  Lynn  &  B.  St.  Ry.  Co.,  170 
Mass.  298  (foreman  of  repair  shop);  Trimble  v.  Whitin  Machine 
Works,  172  Mass.  150  (foreman  loading  machines) ;  Whelton  v.  West 
End  St.  Ry.  Co.,  172  Mass.  555  (car  shifter).  See,  also.  Hall  v. 
North-Eastern  Ry.  Co.,  1  Times  Law  R.  359  (foreman  of  loading 
gang);  Claxton  v.  Mowlem,  4  Times  Law  R.  756  (workman);  Shaf- 
fers v.  General  Steam  Nav.  Co.,  10  Q.  B.  Div.  356  (ganger) ;  Kellard 
V.  Rooke,  19  Q.  B.  Div.  585,  21  Q.  B.  Div.  367  (loading  ship) ;  Robins 
V.  Cubitt,  46  Law  T,  (N.  S.)  535  (workman);  Moore  v.  Ross,  17 
Rettie,  Ct.  Sess.  Cas.   (4th  Ser.)   796   (laundry  woman);   Farnham. 
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§  61.     Need  not  superintend  plaintiff. 

The  negligent  superintendent  need  not  be  the  superintend- 
ent of  the  person  injured. 

Where  a  person  fulfills  the  definition  of  a  superin- 
tendent under  the  act,  the  master  is  made  responsible 
for  his  negligent  exercise  of  the  duty  intrusted  to  him, 
without  regard  to  the  relationship  which  exists  between 
the  negligent  superintendent  and  the  person  injured  by 
his  act.  The  act  has,  as  it  were,  created  a  new  species 
of  servant,  and  as  to  such  a  one  the  defense  of  fellow 
service  is  not  available  to  the  master.  Whether  the 
servant  injured  be  under  the  control  or  direction  of  the 
superintendent,  or  in  an  entirely  different  department 
of  the  work,  he  may  recover  against  the  master  for  neg- 
ligence occurring  in  the  exercise  of  superintendence. 
The  creation  of  a  new  species  of  servant  distinguishes 
this  clause  from  the  succeeding  one,  which  provides  a 
remedy  for  the  negligence  of  a  person  to  whose  orders 
the  plaintiff  is  bound  to  conform.  In  determining  the 
master's  liability  under  the  latter  section,  the  relation 
between  the  injured  and  the  negligent  servant  is  ma- 
terial. "We  are  unable  to  agree  with  counsel  that  'the 
superintendence  which  comes  within  the  contemplation 
of  the  statute  shall  be  a  superintendence  over  the  per- 
son who  complains  of  the  negligence  of  the  person  in- 
trusted with  it,'  The  remedy  for  negligence  of  superior 
in  the  control  of  inferior  employes,  whereby  injury  re- 
sults to  the  latter,  is  given  by  subsection  3.  Under 
subsection  2  it  is  manifest,  we  think,  the  liability  of  the 
defendant  is  in  no  sense  dependent  upon  the  relations 

V.  New  Bank  Coal  Co.,  23  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  722  (hoist- 
ing cage). 
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existing  in  the  service  between  the  negligent  and  the 
injured  person.  If  the  former  has  superintendence  in- 
trusted to  him,  and  is  negligent  in  the  exercise  of  it,  to 
the  injury  of  any  'servant  or  employe  in  the  service  or 
business  of  the  master,'  whatever  be  the  relation  inter  se 
of  the  servants,  the  master  is  made  liable  therefor  by 
the  very  terms  of  the  statute,"^* 

This  illustration  has  been  put:  "Suppose  there  was 
a  factory,  and  that  the  person  injured  was  one  whose 
duty  it  was  to  go  every  day  to  the  factory  and  put  the 
bales  of  goods  into  carts;  and  suppose  that  the  stables 
of  the  factory  were  totally  removed  from  the  other  de- 
partments, and  that  the  foreman  of  the  stables  negli- 
gently and  improperly  caused  a  furious  horse  to  be  put 
in  a  cart, — the  words  of  the  act  would  cover  an  injury 
caused  by  such  negligence."*^ 

§  62.     While  in  exercise  of  superintendence. 

The  negligence  must  occur  not  only  during  the  period  of 
superintendence,  but  substantially  in  the  exercise  of  it,  in  order 
to  charge  the  master  with  liability. 

Under  the  acts  of  England  and  Alabama,  to  warrant 
a  recovery  the  negligence  of  the  superintendent  must 
occur  "whilst  in  the  exercise  of  superintendence."  This 
phrase  does  not  appear  in  the  acts  of  Massachusetts  or 
Colorado,  but  the  court  has  read  it  into  the  clause,  and 
held  that,  "where  the  negligence  of  a  superintendent  is 
relied  on,  'the  negligence  complained  of  must  occur  not 
only  during  the  superintendence,  but  substantially  in 

4s  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240,  245;  Ray  v. 
Wallis,  51  J.  P.  519,  3  Times  Law    R.  777;   infra,  §  64. 
49  Kearney  v.  NichoIIs   (Ncv.  24,  1883)   76  Law  T.  63. 
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the  exercise  of  it.'  '"^"  In  these  four  jurisdictions  it  is 
incumbent  on  the  plaintiff  to  show — First,  that  the 
servant  whose  negligence  is  complained  of  comes  within 
the  definition  of  a  "superintendent" ;  and,  secondly,  that 
his  negligence  occurred  while  in  the  exercise  of  super- 
intendence. A  superintendent  may  have  two  duties, — 
that  of  superintendence  and  that  of  manual  labor ;  and 
when  he  is  exercising  his  duty  of  manual  labor  he  is 
not  within  the  act,  and  the  defense  of  fellow  service  is 
available  to  the  employer.  This  is  true  whether  the 
superintendent  has  certain  distinct  duties  of  manual 
labor  to  perform,  or  whether  the  labor  is  such  that  he 
may  do  it  or  not,  as  he  pleases.  Where  the  proximate 
cause  of  the  injury  is  an  act  of  manual  labor, — such  an 
act  as  a  fellow  workman  would  do, — the  master  is  not 
responsible,  and  it  is  immaterial  whether  the  act  is 
done  in  the  performance  of  certain  duties  of  manual 
labor,  or  is  done  voluntarily  by  one  whose  sole  or  prin- 
cipal duty  is  that  of  superintendence.  "The  employer 
is  not  answerable  for  the  negligence  of  a  person  in- 
trusted with  superintendence,  who  at  the  time,  and  in 
doing  the  act  complained  of,  is  not  exercising  superin- 
tendence, but  is  engaged  in  mere  manual  labor,  the  duty 
of  a  common  workman. "^^ 

In  England  and  Alabama,  the  phrase  "whilst  in  the 
exercise  of  superintendence"  has  been  construed  less 
strictly  than  in  Massachusetts.  Thus,  where  a  person 
whose  principal  duty  was  that  of  superintendence,  and 

•0  Fitzgerald  v.  Boston  &  A.  R.  Co.,  156  Mass.  293;  Lynch  v.  Allyn, 
160  Mass.  248,  255. 

SI  Cashman  v.  Chase,  156  Mass.  342,  344.  Handling  ropes,  tools  or 
Appliances,  O'Keefe  v.  Brownell,  156  Mass.  133:   Riou  v.  Rockport 
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who  had  no  duties  of  manual  labor,  voluntarily  took 
hold  of  one  end  of  a  plank  and  called  upon  a  workman 
to  aid  him,  but  because  the  plank  was  too  heavy  to  be 
handled  by  them  it  fell  and  injured  the  plaintiff,  it  was 
held  that  the  negligence  of  the  superintendent  occurred 
in  the  exercise  of  superintendence,  and  the  master  was 
liable  on  the  ground  that  the  superintendent  voluntarily 
did  himself  what  he  might  have  ordered  another  to  do.^^ 
Such  a  decision  would  not  have  been  reached  in  Massa- 
chusetts. The  difference  in  construction  may  be  ac- 
counted for  by  the  fact  that  the  English  and  Alabama 
acts  contain  a  clause  giving  remedy  for  an  injury  suf- 
fered from  the  negligence  of  a  servant  to  whose  orders- 
the  plaintiff  is  bound  to  conform,  and  that  this  provi- 
sion covers  many  cases  which  might  be  brought  under 
the  clause  in  question. 

When  the  injury  is  the  proximate  result  of  a  negli- 
gent act  of  superintendence,  the  case  comes  within  the 
words  of  the  statute.  An  act  of  superintendence  ha» 
been  thus  defined :  "Unless  the  act  itself  is  one  of  direc- 
tion or  of  oversight  tending  to  control  others,  and  to 
vary  their  situation  or  action  because  of  his  direction,. 

Granite  Co.,  171  Mass.  162;  Fleming  v.  Elston,  171  Mass.  187;  Flynn 
V,  Boston  Electric  Light  Co.,  171  Mass.  395;  Harrington  v.  Westhorp 
(March  11, 1882)  72  Law  T.  338;  Claxton  v.  Mowlem,  4  Times  Law  R. 
756;  Shaffers  v.  General  Steam  Nav.  Co.,  10  Q.  B.  Div.  356;  Kellard 
V.  Rooke,  19  Q.  B.  Div.  585. 

Operating  power,  machinery,  etc.,  Cashman  v.  Chase,  156  Mass, 
342;  Erittain  v.  West  End  St.  Ry.  Co.,  168  Mass.  10;  Gilmore  v.  Mit- 
teneague  Paper  Co.,  169  Mass.  471. 

52  Osborne  v.  Jackson,  11  Q.  B.  Div.  619;  Louisville  &  N.  R.  Co. 
V.  Davis,  91  Ala.  487;  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97 
Ala.  240,  252.  See,  also,  Ray  v.  Wallis,  3  Times  Law  R.  777; 
Sweeney  v.  McGilvry,  14  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  105. 
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it  cannot  fairly  be  said  to  be  one  in  the  doing  of  which 
the  person  intrusted  with  superintendence  is  in  the 
exercise  of  superintendence."^^ 

The  injury,  to  warrant  a  recovery,  must  be  traced  to 
a  negligent  act  of  superintendence;''*  and  where  it  ap- 
pears that  there  is  such  an  act  it  is  immaterial  that  the 
immediate  cause  of  the  injury  is  the  intervening  act 
of  a  fellow  servant  or  of  the  superintendent  himself. 
It  is  negligent  superintendence  to  permit  such  a  condi- 
tion of  things  to  exist  as  renders  an  injury  possible  or 
probable  through  an  intervening  agency.  Thus,  where 
a  superintendent  permitted  a  pile  of  beams  to  remain 
two  or  three  days  near  an  open  hole  in  the  floor,  it  was 
negligent  exercise  of  superintendence;  and  the  fact  that 
the  superintendent,  being  on  crutches,  and  attempting 
to  go  by,  pushed  one  with  his  foot,  and  caused  it  to  fall 
and  injure  the  plaintiff,  did  not  relieve  the  master  from 
responsibility.  The  immediate  act  causing  the  injury 
was  doubtless  that  of  a  workman  rather  than  of  a  super- 
intendent, but  it  w^as  one  which  might  have  been  antici- 
pated as  likely  to  result  from  permitting  the  beams  to 
lie  so  near  the  hole.'^'^ 

B3Cashman  v.  Chase,  156  Mass.  342,  344;  Dantzler  v.  De  Bardele- 
ben  C.  &  1.  Co.,  101  Ala.  309,  316. 

BiDrennen  v.  Smith,  115  Ala.  396;  McCabe  v.  Shields,  175  Mass. 
438. 

05  McCauley  v.  Norcross,  155  Mass.  584;  Malcolm  v.  Fuller,  152 
Mass.  160  (superintendent  negligently  directing  a  loaded  hole  to  be 
cleared,  and  striking  the  drill  himself) ;  Crowley  v.  Cutting,  165 
Mass.  436  (superintendent  negligently  directing  lowering  stone 
when  one  of  the  dogs,  which  he  had  put  on,  slipped) ;  O'Brien  v. 
Look,  171  Mass.  36  (superintendent  directing  the  lowering  of  a  fore 
and  after,  and  unwinding  rope  himself).  See,  also,  Osborne  v.  Jack- 
son, 11  Q.  B.  Div.  619.     Compare  Carroll  v.  Willcutt,  163  Mass.  221. 
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The  difficulty  that  arises  in  deciding  whether  a  neg-  « 
ligent  act  causing  injury  is  an  act  in  the  capacity  of 
workman  or  of  superintendent  is  found  also  in  direc- 
tions given  by  one  who  is  alleged  to  be  a  negligent  su- 
perintendent. A  plaintiff  was  injured  by  the  dampness 
of  molds  into  which  iron  was  poured.  He  asked  a  su- 
perintendent if  the  molds  were  all  right,  and  was  an- 
swered, "Yes;  go  ahead,  Bob."  It  was  held,  as  matter 
of  law,  that  this  was  not  "the  direction  of  a  superior, 
but  merely  the  assurance,  in  a  customary  colloquial 
form,  of  the  fellow  workman  who  had  inspected  the 
mold,  that  all  was  safe."^^  "The  employer  is  not  made 
answerable  by  the  statute  for  acts  of  superintendence 
negligently  performed  in  his  service  by  an  ordinary 
workman,  or  by  one  who  is  both  workman  and  superin- 
tendent, in  making  declarations  which  may  be  inter- 
preted either  as  orders  of  a  superintendent  or  as  assur- 
ances of  a  fellow  workman,  if  in  fact  they  are  merely 
such  assurances."^^ 

The  rule,  therefore,  is  that  if  one  holding  the  position 
of  superintendent  is  negligent  in  doing  an  act  or  giving 
an  order  which  a  fellow  servant  might  do  or  give,  and 
this  is  not  done  in  his  capacity  of  superintendent,  there 
can  be  no  recovery.  If  the  act  or  order  is  strictly 
one  of  superintendence,  and  injury  results  from  it, 
either  directly  or  through  an  intervening  agency,  which 
might  have  been  foreseen,  the  master  is  responsible. 

06  Whittaker  v.  Bent,  167  Mass.  588,  590. 

57  Cavagnaro  v.  Clark,  171  Mass.  359,  366,  where  a  superintendent, 
when  plaintiff  was  attempting  to  board  an  elevator,  said,  "Let  her 
go,"  and  the  plaintiff  was  thereby  injured.  Green  v.  Smith,  169 
Mass.  485  (superintendent  directing  dynamite  to  be  placed  in  a  rock 
heated  by  a  previous  blast,  and  aiding  in  the  work  himself) ;  Gouin 
V.  Wampanoag  Mills,  172  Mass.  222  ("Throw  down  cotton"). 
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There  is  anotlier  class  of  cases  where  a  superintend- 
ent is  exercising  his  duty  of  superintendence,  and  in 
the  course  of  it  and  in  pursuance  of  it  does  something 
which  causes  injury,  although  the  object  of  his  superin- 
tendence is  not  negligent,  and  does  not  in  itself  cause 
the  injury.  In  a  case  recently  decided  ^^  the  plain- 
tiff properly  had  his  hand  between  the  jaws  of  a 
press,  A  workman  at  an  adjoining  machine  called  upon 
the  superintendent  for  instructions.  The  superintend- 
ent came  and  leaned  over  between  the  plaintiff's  machine 
and  that  of  the  other  workman,  and  while  giving  the 
instructions  hit  the  shipper  of  the  plaintiff's  machine, 
and  caused  the  injury.  There  was  no  liability.  The 
court  says:  "The  act  of  Meyer  was  too  remote.  Mc- 
Cauley  v.  Norcross,  155  Mass.  584,  is  the  most  nearly 
analogous  case  that  has  been  called  to  our  attention. 
There  the  plaintiff  was  hurt  by  a  beam  which  had  been 
left  improperly  near  to  a  hole,  through  which  it  fell,  and 
hit  the  plaintiff.  It  was  held  that  the  plaintiff  was 
entitled  to  go  to  the  jury  on  another  ground ;  but  it  was 
said  that  'the  fact  that  the  superintendent  himself  hap- 
pened to  be  the  person  who  pushed  the  beam  w^ith  his 
foot  is  of  no  importance,  because  that  was  not  an  act 
of  superintendence.'  Yet  it  appears  that,  at  the  mo- 
ment, the  superintendent  was  walking  about  on  crutches 
in  the  exercise  of  his  duties.  Page  585.  So  here.  The 
precise  place  in  which  Meyer  should  be  while  giving  his 
directions,  the  way  in  w^hich  he  should  stand  or  sit, 
and  his  care  in  managing  his  body  in  the  place  he  se- 

•8  Joseph  V,  George  C.  Whitney  Co.,  177  Mass.  176,  178.     So  where 
a  superintendent  stood  on  the  running  hoard  of  car,  and  caused  con- 
ductor to  pass  around  him,  whereby  latter  struck  a  tree  near  tracl< 
Hall  V.  Wakefield  &  S.  St.  R.  Co.,  178  Mass.  98. 
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lected,  were  too  much  the  accident  of  his  independent 
personality,  and  too  remote  from  the  act  of  giving  the 
orders,  for  us  to  charge  the  defendant  with  the  conse- 
quences of  his  neglect  in  that  regard.  The  matter  may 
be  stated  in  a  different  form:  If  the  motion  of  Meyer 
which  caused  the  injury  be  regarded  as  part  of  an  act 
of  superintendence,  the  fact  that  he  was  superintending 
was  in  no  way  a  necessary  element  in  producing  the  in- 
jury. But  we  are  of  opinion  that  by  a  true  construc- 
tion of  the  statute  the  superintendence  must  contribute 
as  such,  and  that  where,  as  here,  it  had  nothing  to  do 
with  the  injury  qua  superintendence,  the  case  is  not 
within  the  act."^^ 

59  This  ruling  construes  the  exemption  of  the  act  to  cover  only- 
negligent  "superintendence."  not  negligent  "superintendents,"  and  is, 
of  course,  a  possible,  though  a  very  narrow,  construction.  Joseph 
V.  George  C.  WhJtney  Co.,  supra,  may  perhaps  be  supported  on  the 
ground  that  the  alleged  negligence  was  an  involuntary  act,  and 
partook  rather  of  the  nature  of  an  accident  than  of  a  lack  of  care; 
but  as  the  injury  was  one  that  could  have  been  prevented  by  care, 
the  distinction  would  not  seem  to  be  sound.  Hall  v.  Wakefield  &  S. 
St.  R.  Co.,  supra,  is  clearly  right.  The  act  of  standing  on  the  run- 
ning board  was  capable  of  separation  from  the  act  of  superintend- 
ence, and  was  not  necessarily  in  pursuance  of  it  or  dictated  by  it. 
It  was  not  a  part  and  parcel  of  the  act  of  superintendence.  The 
opinion  in  this  case,  however,  clearly  intimates  that  the  object  of 
superintendence  must  be  the  proximate  cause  of  the  injury,  and 
must  be  negligent  in  order  to  permit  recovery.  If  the  object  of  the 
superintendence  is  not  negligent,  nothing  done  in  pursuance  of  it 
•   gives  a  right  of  action. 

With  the  above  case  of  Joseph  v.  George  C.  Whitney  Co.,  177 
»  Mass.  176,  compare  McCoy  v.  Inhabitants  of  Westborough,  172  Mass. 
504:  "There  was  a  crack  in  the  earth  ten  or  twelve  feet  long, 
which  extended  around  the  place  where  the  superintendent  was 
standing  when  looking  at  the  plaintiff  and  others  at  work  in  the 
ditch,  but  it  did  not  appear  that  the  superintendent,  or  any  person 
connected  with  the  work,  saw  this  crack  in  the  earth,  or  had  their 
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This  is  a  distinct  decision  that  under  the  act  the 
plaintiff  may  recover  only  for  an  injury  which  is  the 
result  of  the  act  of  superintendence  itself,  and  not  for 
any  act  connected  with  the  superintendence,  however 
intimate  the  connection  may  be.  The  soundness  of  this 
ruling  may  be  questioned.  If  it  be  admitted  that  at 
common  law  a  servant  is  the  agent  of  his  master,  but 
that,  though  a  stranger  might  recover  for  his  negligence, 
a  fellow  servant  cannot,  because  that  negligence  is  a 
risk  assumed,  then,  since  the  act  takes  away  this  de- 
fense of  assumed  risk,  and  places  the  plaintiff  in  the 
position  of  a  stranger,  he  should  be  permitted  to  recover 
for  such  negligent  acts  as  would  give  a  stranger  a  cause 
of  action.  A  stranger  may  recover  where  the  agent 
commits  a  negligent  act  in  the  course  of  his  duty  and 
within  the  scope  of  his  authority.  A  superintendent 
under  the  act,  engaged  at  the  moment  in  superintend- 
ence, is  acting  within  the  scope  of  his  authority.  Al- 
though the  end  and  object  of  his  superintendence  and  of 
his  master's  business  is  not  negligent,  and  does  not 
cause  injury,  yet  any  subsidiary  act  done  in  pursuance 
of  that  business  which  does  cause  injury  would  render 
the  master  responsible  to  a  stranger,  and  should  also 
render  him  responsible  to  a  servant.  A  contrary  ruling 
in  effect  denies  the  application  of  the  ordinary  princi- 
ples of  agency  in  actions  between  a  servant  and  his 

attention  In  any  way  called  to  It."  The  court  held  "It  was  com- 
petent for  the  Jury  to  find  that,  in  walking  along  the  bank,  and  in 
stopping  to  look  down  at  the  workmen,  the  superintendent  was  ex- 
ercising an  oversight  of  the  work,  and  therefore  was  engaged  In 
an  act  of  superintendence.  *  •  *  It  was  for  the  jury  to  say 
whether,  In  view  of  the  crack  In  the  earth.  It  was  negligent  for  the 
superintendent  to  stand  where  he  did  without  giving  any  warning." 
See  Infra,  §  67, 
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master.  The  act  should  be  construed  with  reference  to 
the  common-law  principles,  unless  it  clearly  appears 
that  they  are  changed  by  it,  and  it  is  believed  that  the 
act  does  not  require  so  narrow  a  construction  as  has 
been  given  to  it  in  this  case. 

A  distinction  may  reasonably  be  taken  between  acts 
which  are  part  and  parcel  of  the  superintendence,  and 
acts  which,  though  done  during  the  period  of  superin- 
tendence, are  not  intimately  connected  with  it.  In  the 
case  under  discussion  the  superintendent  leaned  between 
the  machines  in  order  better  to  superintend.  The  "lean- 
ing" was  not  itself  an  act  of  superintendence,  but  could 
not  be  disassociated  from  the  superintendence,  and  was 
dictated  by  a  mind  fixed  on  the  object  of  superintendence. 
But  where  a  foreman  in  a  mine  engaged  in  overseeing  the 
men  lights  his  pipe  and  causes  an  explosion,  it  is  per- 
fectly possible  to  separate  the  two,  and  to  say  that  light- 
ing the  pipe  was  not  dictated  by  a  mind  intent  upon  the 
object  of  superintendence,  but  was  a  separate  act  and 
a  distinct  exercise  of  the  will.  The  mind,  as  well  as 
the  act,  was  that  of  a  workman,  and  not  of  a  superin- 
tendent. The  dictum  in  McCauley  v.  Norcross,  above 
quoted,  supports  this  view  rather  than  the  decision  ren- 
dered upon  it. 

This  clause  of  the  act  should  give  a  remedy  to  a 
servant  injured  through  negligence,  when  the  negli- 
gent person  is  a  "superintendent,"  acting  at  the  time 
in  his  capacity  of  superintendent,  and  not  of  workman, 
and  when  the  negligent  act,  if  not  itself  one  of  superin- 
tendence, is  in  furtherance  of  the  immediate  object  of 
superintendence,  and  cannot  reasonably  be  separated 
from  it. 
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I  63.     Negligence  of  superintendent. 

The  master  is  responsible  for  the  negligence  of  his  superin- 
tendent committed  in  the  course  of  his  duties. 

The  act  causing  injury,  and  for  which  the  master  is 
sought  to  be  charged,  must  be  negligent.  A  superin- 
tendent is  a  servant  invested  with  some  share  of  his 
master's  authority  over  the  department  of  the  service 
intrusted  to  him,  and  his  negligence  wdthin  the  scope 
of  his  authority  is  the  negligence  of  the  master,  and 
depends  upon  the  same  princfples. 

The  negligence  must  be  proved.  The  mere  fact  that 
the  superintendent  directed  the  plaintiff  to  work  in  a 
place  where  he  was  injured  several  days  later  by  a  bale 
of  hay  falling  upon  him  is  not  enough,  in  the  absence  of 
evidence  that  the  superintendent  piled  the  hay,  or  knew 
it  was  liable  to  fall,  or  directed  the  servant  to  work  in 
the  particular  spot  where  he  was  injured,  to  charge  the 
master.^®  There  is  no  negligence  on  the  part  of  a  super- 
intendent in  failing  to  discover,  warn,  or  provide  against 
dangers  the  existence  of  which  he  is  not  bound,  in  the 
course  of  his  duty,  to  know,*^  or  against  dangers  which 
depend  upon  facts  and  circumstances  which  he  does  not 
know,"^  or  would  not  discover  by  the  exercise  of  reason- 
able care.^^ 

«o  Fitzgerald  v.  Boston  &  A.  R.  Co.,  156  Mass.  293;  Fleming  v. 
Elston,  171  Mass.  187. 

81  Bowers  v.  Connecticut  River  R.  Co.,  162  Mass.  312  (defective 
drawbars);  Shea  V.Wellington,  163  Mass.  364  (dynamite  exploders). 

e2  Carroll  v.  Willcutt,  163  Mass.  221  (ignorance  of  the  presence'  of 
a  stone  on  staging  which  fell) ;  O'Reilly  v.  Bowker  Fertilizer  Co., 
174  Mass.  202  (ignorance  that  a  substance  was  inflammable,  or  that 
there  was  a  lantern  near) ;  Moore  v.  Gimson,  5  Times  Law  R.  177 
(where  superintendent  had  taken  expeK  advice). 

•sChisholm  v.  New  England  T.  &  T.  Co.,  176  Mass.  125   (imper- 
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Since  a  superintendent's  duty  is  that  of  oversight  and 
control  of  the  portion  of  the  work  allotted  to  him,  he 
is  bound  to  use  care  in  the  details  of  the  work.  When 
he  directs  what  work  is  to  be  done,  he  must  see  to  it 
that  a  proper  method  of  work  is  chosen.®*  He  must  not 
begin  work  without  proper  materials  and  appliances;*'^ 
and  during  its  progress  he  must  take  proper  precau- 
tions to  guard  against  accidents.^®  He  should  not  cre- 
ate or  allow  such  a  condition  of  things  to  exist  as  ren- 
ders an  accident  probablje  through  the  means  of  an  in- 

fectly  insulated  wire).     See,  also,  Brady  v.  Norcrcss,  174  Mass.  442 
(staging). 

64  Crowley  v.  Cutting,  165  Mass.  436  (wrong  method  of  lowering 
stone  into  trench);  Reynolds  v.  Barnard,  168  Mass.  226  (overloaded 
staging);  O'Brien  v.  Look,  171  Mass.  36  (improper  method  of  lower- 
ing fore  and  after);  Leslie  v.  Granite  R.  Co.,  172  Mass.  468  (im- 
proper method  of  lifting  stone  by  derrick) ;  McMahon  v.  McHale, 
174  Mass.  320  (rigging  derrick) ;  Knight  v.  Overman  Wheel  Co.,  174 
Mass.  455  (lowering  shafting);  Thomas  v.  Great  Western  Colliery 
Co.,  10  Times  Law  R.  244;  City  Council  of  Sheffield  v.  Harris,  101 
Ala.  564  (blasting);  Green  v.  Smith,  169  Mass.  485  (blasting); 
Dean  v.  Smith,  169  Mass.  509  (blasting). 

65  Connolly  v.  City  of  Waltham,  156  Mass.  368  (bracing  trench) ; 
Louisville  &  N.  R.  Co.  v.  Jones.  30  So.  586. 

seHennessy  v.  City  of  Boston,  161  Mass.  502  (failure  to  shore 
trench);  Powers  v.  City  of  Fall  River,  168  Mass.  60  (failure  to 
shore  trench) ;  Coffee  v.  New  York,  N.  H.  &  H.  R.  Co.,  155  Mass.  21 
(failure  to  have  trains  inspected);  Lynch  v.  Allyn,  160  Mass.  248 
(working  under  overhanging  bank  of  earth);  Prendible  v.  Con- 
necticut River  Mfg.  Co.,  160  Mass.  131  (overloading  staging);  Ma- 
honey  v.  New  York,  N.  E.  &  H.  R.  Co.,  160  Mass.  573  (failure  to  use 
gangplank  in  unloading  bale) ;  Geloneck  r.  Dean  Steam  Pump  Co., 
165  Mass.  202  (moving  heavy  machine  on  unsafe  truck) ;  Burgess  v. 
Davis  Sulphur  Ore  Co.,  165  Mass.  71  (fall  of  rock  in  mine) ;  Tremb- 
lay  V.  Mapes-Reeve  Construction  Co.,  169  Mass.  284  (removing  props 
from  arch) ;  Grimaldi  v.  Lane,  177  Mass.  565  (permitting  use  of 
iron  scraper  to  withdraw  dynamfte  from  hole) ;  Bartholomeo  v.  Mc- 
Knight  (Mass.)  &d  N.  E.  804  (failing  to  shore  trench) ;  Louisville  & 
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tervening  agency  which  due  care  might  have  foreseen.®^ 
He  must  care  for  the  safety  of  his  men  by  seeing  that 
drunken  or  incompetent  servants  are  not  allowed  to 
work,®^  and  that  each  does  the  duty  required  of  him.^* 
He  may,  however,  trust  that  they  will  take  reasonable 
care  to  protect  themselves,  and  need  not  anticipate  that 
the  rules  laid  down  for  their  protection  will  be  violated/® 
He  should  instruct  the  workmen,^^  and  warn  them 
against  dangers  which  are  not  obvious  to  them,'^^  ^nd 

N.  R.  Co.  V.  Bouldin,  110  Ala.  185,  121  Ala.  197  (leaving  oil  box  on 
track);  Drennen  v.  Smith,  115  Ala.  396  (failure  to  extinguish  fire  in 
mine) ;  Decatur  Car  Wheel  &  Mfg.  Co.  v.  Mehaffey  (Ala.)  29  South. 
646  (raising  iron  bar);  Bowie  v.  Rankin,  13  Rettie,  Ct.  Sess.  Cas. 
(4th  Ser.)  981  (placing  workman  in  dangerous  place  when  machine 
was  being  moved). 

«7  Malcolm  v.  Fuller,  152  Mass.  160  (drilling  out  loaded  6ole) ;  Mc- 
Cauley  v.  Norcross,  155  Mass.  584  (leaving  beams  piled  near  open 
hole);  Seaboard  Mfg.  Co.  v.  Woodson,  94  Ala.  143  ^nermitting  en- 
gine to  be  defective). 

68  McPhee  v.  Scully,  163  Mass.  216. 

89  Coffee  V.  New  York,  N.  H.  &  H.  R.  Co.,  155  Mass.  21  (inspection 
of  cars);  Louisville  &  N.  R.  Co.  v.  Davis,  91  Ala.  487  (incompetent 
brakeman). 

'0  Burns  v.  Washburn,  160  Mass.  457  (building  temporary  stag- 
ing);  Perry  v.  Old  Colony  R.  Co.,  164  Mass.  296  (sending  plaintiff 
to  make  repairs  under  engine  without  telling  engineer) ;  Fairman 
V.  Boston  &  A.  R.  Co.,  169  Mass.  170  (collision  of  trains);  Thomp- 
son V.  Norman  Paper  Co.,  169  Mass.  416  (may  assume  that  plaintiff 
will  notice  slipperiness  of  beam);  American  Carbon  Co.  v.  Jackson, 
24  Ind.  App  390  (may  assume  plaintiff  will  put  ladder  in  safe 
place).  But  not  when  it  is  the  custom  to  violate  the  rules.  Bad- 
deley  v.  Granville,  19  Q.  B.  Div.  423. 

71  Henry  v.  King  Philip  Mills,  155  Mass.  361  (how  to  clean  en- 
gine) ;    Burns  v.  Washburn,  160  Mass.  457  (building  staging). 

72  Davis  V.  New  York.  N.  H.  &  H.  R.  Co.,  159  Mass.  532  (warning 
of  approaching  train),  see  Sullivan  v.  Fitchburg  R.  Co.,  161  Mass. 
125;  Lynch  v.  Allyn,  160  Mass.  248  (danger  of  bank  falling);  Con- 
nors V.  Morton,  160  Mass.  333  (open  elevator  well);  Kanz  v.  Page, 
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when  an  emergency  arises  he  is  bound  to  do  all  that  a 
person  with  his  authority  could  be  reasonably  expected 
to  do.'^3 

It  is  not  negligence  for  a  superintendent  to  be  ab- 
sent, since  he  cannot  be  expected  personally  to  watch 
every  detail  of  the  workJ^  A  superintendent  renders 
his  master  liable  for  negligent  orders  given  by  him/^ 

168  Mass.  217  (room  in  which  there  has  been  an  explosion) ;  Hughes 
V.  Maiden  Gas  Light  Co.,  168  Mass.  395  (caving  of  trench) ;  De  Lisle 
V.  Ward,  168  Mass.  579  (ordering  log  hoisted  before  plaintiff  got 
clear) ;  Scullane  v.  Kellogg,  169  Mass.  544  (sending  plaintiff  under 
elevator) ;  McCoy  v.  Inhabitants  of  Westboro,  172  Mass.  504  (failing 
to  warn  of  crack  in  bank  of  trench) ;  Gorman  v.  Woodbury,  173 
Mass.  180  (breaking  off  frozeti  bank  of  earth);  Cote  v.  Lawrence 
Mfg.  Co.  (Mass.)  59  N.  E.  656  (failing  to  warn  of  burning  planks  be- 
ing thrown) ;  Richmond  &  D.  R.  Co.  v.  Hammond,  93  Ala.  181  (fail- 
ure to  place  danger  flags  when  track  being  repaired) ;  Postal  Tel. 
Cable  Co.  v.  Hulsey,  115  Ala.  193  (failure'  to  warn  when  tree  being 
chopped  would  fall) ;  Aitken  v.  Newport  Slipway  Dry  Dock,  3  Times 
Law  R.  527  (failing  to  warn  that  machinery  was  disconnected). 

73  Bessemer  Land  &  Improvement  Co.  v.  Campbell,  121  Ala.  50 
(extinguishing  fire  in  mine). 

74  Fitzgerald  v.  Boston  &  A.  R.  Co.,  156  Mass.  293;  Burns  v.  Wash- 
burn, 160  Mass.  457;  Robins  v.  Cubitt,  46  Law  T.  (N.  S.)  535. 

76  McPhee  v.  Scully,  163  Mass.  216  (ordering  hammer  hoisted 
when  fall  was  foul) ;  Gagnon  v.  Seaconnet  Mills,  165  Mass.  221 
(directing  plaintiff  to  sit  on  timber  hauled  over  rough  road) ; 
Gardner  v.  New  England  T.  &  T.  Co.,  170  Mass.  156  (raising  tele- 
graph pole);  O'Brien  v.  West  End  St.  R.  Co.,  173  Mass.  105  (or- 
dering motorman  into  dangerous  position) ;  Murray  v.  Rivers,  174 
Mass.  46  (prematurely  ordering  hammer  to  fall) ;  Brady  v.  Nor- 
cross,  174  Mass.  442  (sending  plaintiff  on  staging) ;  McCabe  v. 
Shields,  175  Mass.  438  (directing  use  of  dangerous  implement) ; 
O'Brien  v.  Nute-Hallett  Co.,  177  Mass.  422  (sending  plaintiff  into 
bin);  Eaves  v.  Atlantic  Novelty  Mfg.  Co.,  176  Mass.  369  (directing 
plaintiff  to  start  defective  machine) ;  Jones  v.  Alabama  Mineral  R. 
Co.,  107  Ala.  400;  Alabama  Mineral  R.  Co.  v.  Jones,  121  Ala.  113  (or- 
dering car  to  go  at  too  great  speed) ;  Southern  Ry.  Co.  v.  Shields, 
121  Ala.  460  (order  to  stop  moving  car  in  dangerous  way) ;   Smith 
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but  it  must  appear  that  the  order  is  given  in  his  capacity 
of  superintendent,  and  cannot  be  interpreted  as  the 
assurance  of  the  workman."^^  He  need  not  give  unnec- 
essary directions,'^ ^  nor  is  it  negligent  to  direct  the  per- 
formance of  dangerous  work  where  the  nature  of  the 
work  is  obvious.^*  It  may  be  negligent  in  a  superin- 
tendent to  repudiate  a  suggestion  made  to  him  J* 

If  a  superintendent  voluntarily  does  what  he  might 
have  ordered  a  servant  to  do,  he  is,  in  Alabama  and 
England,  held  to  charge  his  employer  with  his  negli-' 
gence.®** 

Evidence. 

The  employer's  liability  for  the  negligent  acts  of  his 
superintendent  cannot  "be  measured  by  the  latter's  poise 
of  temperament,  nor  that  the  character  of  a  given  act 
of  the  superintendent  in  respect  of  negligence  can  be 
made  to  depend  upon  his  excitability,  or  the  reverse. 
•  *  *  The  law  cannot  take  any  account  of  those  per- 
sonal idiosyncracies  of  a  superintendent,  which  tend  to 
perturb  him  on  occasion  beyond  ordinary  men."^^ 

V.  Lafons  (July  22,  1882)  73  Law  T.  220  (order  given  by  policeman 
to  driver  of  cart). 

TeWhittaker  v.  Bent,  167  Mass.  588  (filling  iron  molds);  Cav- 
agnaro  v.  Clark,  171  Mass.  359  (starting  elevator) ;  Gouin  v.  Wam- 
panoag  Mills,  172  Mass.  222  (throwing  down  cotton). 

7T  La  Belle  v.  Inhabitants  of  Montague,  174  Mass.  453. 

78  Booker  v.  Higgs,  3  Times  Law  R.  618. 

79  Allard  v.  Hildreth,  173  Mass.  26. 

80  Carter  v.  Clarke,  78  Law  T.  R.  (N.  S.)  76  (taking  lantern  into 
hold  of  ship);  Osborne  v.  Jackson,  11  Q.  B.  Div.  619  (handling 
timber);  Louisville  &  N.  R.  Co.  v.  Davis,  91  Ala.  487  (acting  as 
brakeman);  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240 
(placing  car  near  track). 

81  Bessemer  Land  &  Improvement  Co.  v.  Campbell,  121  Ala.  50,  60. 
See,  also,  Joseph  v.  George  C.  Whitney  Co.,  177  Mass.  176. 
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Evidence  in  regard  to  the  care  a  superintendent 
usually  takes  in  regard  to  his  work  is  inadmissible.^^ 

Evidence  of  conversations  of  other  servants  with  the 
superintendent  is  admissible  to  show  that  he  had  knowl- 
edge of  the  dangerous  character  of  the  place  or  the 
service,  and  therefore  ought  to  have  warned  the  plain- 
tiff.«3 

82  Gunn  V.  New  York,  N.  H.  &  H.  R.  Co.,  171  Mass.  417. 

83  City  of  Ft.  Wayne  v.  Christie,  156  Ind.  172,  59  N.  E.  385;  Bar- 
tholomeo  v.  McKnight  (Mass.)  59  N.  E.  804 
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CHAPTER  VI. 
CONFORMITY  TO  ORDERS;   RULES. 

S  64.  Effect  of  Clause  on  Conformity  to  Orders. 

65.  Plaintiff  Must  be  Bound  to  Conform. 

66.  Order  or  Direction, 

67.  Injury  Must  Result  from  Having  Conformed. 

68.  Negligence. 

69.  Effect  of  Clause  on  Rules. 

70.  Act  or  Omission, 

71.  Obedience. 

72.  Rules,  By-Laws,  and  Particular  Instructions. 

§  64.     Effect  of  clause  on  conformity  to  orders. 

The  clause  of  the  act  permitting  recovery  for  the  negligence 
of  a  person  to  whose  orders  the  workman  was  bound  to  conform 
removes  the  defense  of  fellow  service  in  cases  where  it  appears 
that  there  were  special  duties  of  control  given  to  one  servant 
over  another. 

Like  the  preceding  clauses  of  the  act,  the  one  in  ques- 
tion extends  the  liability  of  the  master  for  the  negli- 
gence of  his  servant  in  a  case  which  falls  within  its 
terms.  The  defense  of  fellow  service  is  taken  away,  and 
the  risk  of  the  negligence  of  such  a  servant  as  is  de- 
scribed in  the  section  is  not  assumed.^  The  clause  is 
enacted  in  substantially  the  same  words  in  the  statutes 
of  England,  Alabama,  and  Indiana,^  but  has  not  been 

1  Supra,  §§  2,  55,  56. 

2  43  &  44  Vict.  c.  42,  §  1,  subsec.  3:  "By  reason  of  the  negligence 
of  any  person  in  the  service  of  the  employer,  to  whose  orders  or 
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adopted  in  Massachusetts  or  Colorado.  Under  it  a  serv- 
ant may  recover  for  the  negligence  of  a  person  to  whose 
orders  or  directions  he  was  at  the  time  of  the  injury 
bound  to  conform,  and  did  conform,  where  the  injury 
resulted  from  having  so  conformed. 

This  clause  was  not  intended  to  provide  a  cause  of 
action  in  a  case  which  is  properly  embraced  in  the  pre- 
ceding section  relating  to  the  negligence  of  a  superin- 
tendent. They  are  independent  one  of  the  other,  and 
each  has  a  different  field  of  operation,^  Nor  does  this 
clause  provide  a  cause  of  action  in  a  case  which  comes 
within  the  provision  in  regard  to  defects  in  the  ways, 
works,  or  machinery.^  As  the  legislature  in  the  "de- 
fect" clause  gave  a  remedy  for  the  negligence  of  a  work- 
man who  was  charged  with  the  care  of  the  ways,  works, 
and  machinery,  so  here  it  has  given  a  remedy  for  the 
negligence  of  a  workman  charged  with  the  control  of 

directions  the  workman,  at  the  time  of  the  injury,  was  bound  to 
conform,  and  did  conform,  where  such  injury  resulted  from  his 
having  so  conformed." 

Civ.  Code  Ala.  1896,  §  1749  (2590),  cl.  3:  "When  such  injury  is 
caused  by  reason  of  the  negligence  of  any  person  in  the  service  or 
employment  of  the  master  or  employer,  to  whose  orders  or  direc- 
tions the  servant  or  employe,  at  the  time  of  the  injury,  was  bound  to 
conform,  and  did  conform,  if  such  injuries  resulted  from  his  having 
so  conformed." 

Burns'  Rev.  St.  Ind.  1901,  §  7083  (Acts  Ind.  1893,  c.  130,  §  1,  cl.  2) : 
"Where  such  injury  resulted  from  the  negligence  of  any  person  in 
the  service  of  such  corporation  to  whose  order  or  direction  the  in- 
jured employe,  at  the  time  of  the  injury,  was  bound  to  conform,  and 
did  conform." 

3  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240,  245;  Bridges 
V.  Tennessee  C,  L  &  R.  Co.,  109  Ala.  287,  292;  Indianapolis  Gas  Co. 
V.   Shumack,  23  Ind.  App.  87. 

*  Bridges  v.  Tennessee  C,  I.  &  R.  Co.,  109  Ala.  287. 
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certain  other  servants.  It  "distinguishes  employes  of 
a  superior  rank, — employes  clothed  with  responsibility 
and  authority  of  the- employer.'"^ 

There  is  a  broad  distinction  between  a  "superintend- 
ent" and  a  "person  to  whose  orders  a  servant  is  bound 
to  conform."  The  former  has  a  well-defined  rank  or 
position  in  the  service,  and  is  a  new  species  of  servant 
created  by  the  statute.  His  chief  duty  is  that  of  super- 
intendence, as  distinguished  from  manual  labor.  The 
latter  may  be  an  ordinary  workman.  He  holds  no  defi- 
nite position  in  the  service,  and  the  inquiry  into  the 
general  character  of  his  duties  is  immaterial.  It  fol- 
lows that,  if  a  superintendent  is  negligent,  the  master 
is  liable  without  regard  to  the  question  whether  the  in- 
jured person  was  under  the  immediate  supervision  of 
the  superintendent  or  in  an  entirely  different  depart- 
ment of  work;  but,  where  the  negligence  is  that  of  a 
person  to  whose  orders  the  plaintiff  was  at  the  time 
bound  to  conform,  the  words  of  the  statute  require  an 
investigation  into  the  personal  relations  of  the  injured 
and  the  negligent  servant,  and,  unless  it  appears  that 
the  plaintiff  was  bound  to  conform  to  orders  given  him 
by  the  negligent  servant,  there  can  be  no  recovery. 
"The  legislature  only  intended  to  fix  the  master  with 
liability  for  the  negligence  of  two  classes  of  persons, 
viz.,  one  a  person  who  has  what  may  be  termed  super- 
intendence, and  another  a  person  to  whose  orders  the 
workman  is  bound  to  conform;"^  and  it  may  be  said 
that  one  is  intrusted  with  "general,"  and  the  other  with 

6  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Wagner,  153  Ind.  420,  425;  How- 
ard V.  Bennett,  58  Law  J.  Q.  B.  129,  60  Law  T.  (N.  S.)  152. 
«  Kellard  v.  Rooke,  19  Q.  B,  Div.  585,  587. 
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"limited,"  superintendence.  "I  see  in  the  terms  of  the 
enactment  no  foundation  for  any  distinction  of  classes 
upon  this  subject.  The  question  is  not  whether  the 
person  who  gave  the  orders  or  directions  occupied  a 
high  or  a  humble  position  in  the  works.  It  is  simply 
whether,  whatever  was  his  position,  he  was  one  to  whose 
orders  or  directions  at  the  time  of  the  accident  the 
workman  injured  was  bound  to  conform.  If  he  was, 
the  words  of  the  statute  are  satisfied,  and  a  limitation 
of  their  operation,  for  the  purpose  of  restricting  the 
benefit  the  statute  was  intended  to  confer,  would  be  not 
an  interpretation  of  the  words  of  the  clause,  but  a 
capricious  interference  with  its  application."^ 

"The  statute  places  the  case  upon  a  principle  differ- 
ent from  that  in  support  of  the  co-servants  rule  and 
the  assumption  of  risk.  The  test  here  is  threefold :  (1) 
Was  the  offending  servant  clothed  by  the  employer  with 
authority  to  give  orders  to  the  injured  servant  that  the 
latter  was  bound  to  obey?  (2)  Did  the  injury  result 
to  the  latter  from  the  negligence  of  the  former  while 
conforming  to  an  order  of  the  former  that  the  injured 
servant  was  at  the  time  bound  to  obey?  (3)  Was  the 
injured  party  at  the  time  of  injury  in  the  exercise  of 
due  care  and  diligence?  If  these  three  things  concur, 
plaintiff  exhibits  a  good  cause  of  action."* 

§  65.     Plaintiff  must  be  bound  to  conform. 

The  plaintiff  must  have  been  at  the  time  bound  to  conform 
to  the  orders  of  the  negligent  servant. 

TDolan  V.  Anderson,  12  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  804. 
8  Louisville,  N.  A.  &  C.  Ry.  Co.  v.   Wagner,  153   Ind.  420,   423; 
Whitcomb  v.  Standard  Oil  Co.,  153  Ind.  513;    Mobile  &  O.  R.  Co.  v. 
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Person  must  have  authority  to  g^ve  the  order. 

The  plaintiff  must  first  establish  that  at  the  time 
of  the  negligent  order  or  direction  he  was  bound  to  eon- 
form  to  it;  and  this  presupposes  that  the  person  giving 
the  order  had  the  right  to  give  it, — that  he  was  intrust- 
ed by  the  master  with  that  duty.  "The  statute  in  ques- 
tion certainly  intends  that  where  the  injury  results 
from  the  negligence  of  a  person  in  the  service  of  a  cor- 
poration, that  such  person  must  be  one  who  is  by  it  at 
least  expressly  or  impliedly  authorized  to  give  the  or- 
der or  direction,  and  thereby  require  the  employe  to 
obey.  If  he  is  not,  then  in  a  legal  sense  the  employe  is 
not  bound  to  conform  to  his  order."  Thus,  "the  mere 
fact  that  S.,  his  foreman,  may  have  temporarily  left 
him  in  charge  of  the  work  in  the  saw  room  did  not 
invest  him  with  the  powers  of  such  foreman,  nor  put 
him  in  a  position  at  the  time  to  be  the  representative 
of  appellee,  so  as  to  require  his  associates  engaged  with 
him  in  the  same  labor  to  conform  to  his  orders."* 

Evidence  that  the  negligent  servant  was  called  a 
"foreman"  is  not  enough  to  show  that  he  had  authority 
to  give  orders  to  the  negligent  servant  and  to  require 
.obedience  ;^'*  but,  in  the  absence  of  direct  evidence  as  to 
his  authority,  a  finding  that  he  was  a  person  to  whose 
orders  the  plaintiff  must  conform  will  be  supported  on 
evidence  that  he  was  the  only  person  on  the  premises 

George,  94  Ala.  199.  219;    Wild  v.  Waygood  [1892]  L.  R.  1  Q.  B.  DIv. 
783,  793. 

»  Hodges  V.  Standard  Wheel  Co.,  152  Ind.  680.  689.  See  Murphey 
V.  Smith,  19  C.  B.  (N.  S.)  361;  Garland  v.  City  of  Toronto  [1896] 
23  Ont.  App.  238. 

»o  Kellard  v.  Rooke.  19  Q.  B.  Dlv.  585. 

(299) 


§  65  EMPLOYERS'   LIABILITY.  [Ch.   6 

to  give  orders,^ ^  or  that,  being  the  head  of  a  squad,  he 
gave  orders  which  were  obeyed,  and  his  exercise  of  au- 
thority was  never  challenged  till  after  the  accident.^^ 
"The  words  in  the  subsection  are  more  applicable  to  a 
man  in  a  superior  position,  and  do  not  apply  to  fellow 
workmen  who  are  not  in  the  least  in  a  position  of  su- 
periority to  each  other,  or  amenable  even  to  the  sug- 
gestions of  one  another."  Thus,  where  the  negligent 
and  the  injured  servants  worked  together  on  a  calico- 
printing  machine,  and  after  the  injured  servant  had  put 
in  the  calico,  and  before  he  was  clear,  the  negligent  one 
started  the  machine  without  warning,  it  was  held  that 
the  latter  was  not  within  the  act.^^  It  must  appear 
that  the  relative  positions  of  the  parties  are  such  "that 
one  owed  obedience  to  the  other,  and  that  the  order  was 
such  as  could  not  have  been  declined  without  con* 
tumacy."^^ 

The  order  must  be  such  as  requires  obedience. 

The  injured  servant  is  bound  to  obey  only  such  orders 
as  are  within  the  scope  of  the  authority  expressly  or 
impliedly  given  to  the  negligent  employe.  He  may  be 
bound  to  obey  certain  orders,  and  not  others.  Thus,  if 
the  person  cannot  direct  the  place  where  or  the  time 
when  the  plaintiff  shall  work,  the  latter  is  not  bound 
to  follow  such  directions,  and,  if  he  does  to  his  injury, 
he  cannot  recover.^  ^ 

11  Wild  V.  Waygood  [1891:]  1  Q.  B.  783. 

1^  Dolan  V.  Anderson,  12  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  804. 

13  Howard  v.  Bennett,  58  Law  J.  Q.  B.  129,  60  Law  T.  (N.  S.)  152. 

14  McManus  v.  Hay,  19  Scot.  Law  R.  345,  9  Rettie,  Ct.  Sess.  Cas. 
(4th  Ser.)  425.  See,  also.  Mobile  &  O.  R.  Co.  v.  George,  94  Ala.  199; 
Postal  Telegraph  Cable  Co.  v.  Hulsey,  115  Ala.  193;  Hooper  v. 
Holme,  12  Times  Law  R.  537. 
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When  the  order  given  is  one  forbidden  by  the  rules, 
and  the  injured  servant  knows  that  it  is  forbidden,  he 
may  properly  refuse  to  obey,  and,  if  he  is  injured 
through  obedience,  he  cannot  hold  the  master  respon- 
sible. Thus,  where  boys  under  fifteen  were  by  a  rule 
of  the  business  forbidden  to  drive  vans,  but  the  foreman 
directed  the  plaintiff,  who  was  under  age  and  knew  of 
the  rule,  to  drive  a  van,  and  offered  him  more  pay,  it 
was  held  that  the  plaintiff  could  not  recover  for  an 
injury  happening  in  obedience  to  the  order.^** 

The  plaintiff  is  probably  bound  to  obey  any  order 
given  him  by  a  person  in  authority  over  him,  if  the  order 
is  one  which  reasonably  comes  within  the  scope  of  that 
authority,  without  regard  to  the  question  whether  or 
not  the  person  has  express  authority  to  give  it.  But  if 
the  plaintiff  knows  that  the  order  is  without  the  scope 
of  the  authority,  or  is  in  any  manner  forbidden,  he  takes 
the  risk  of  obeying  it,  and  cannot  recover  if  an  injury 
results. 

5  66.    Order  or  direction. 

The  order  or  direction  must  be  snch  as  requires  obedience. 
It  need  not  be  in  express  terms,  bnt  may  be  implied  from  the 
circumstances. 

A  mere  suggestion  or  warning  is  not  an  order  or 

IB  Snowdon  v.  Baynes,  24  Q.  B.  DIv.  568,  25  Q.  B.  DIv.  193;  Brown 
V.  Butterly  Coal  Co.,  2  Times  Law  R.  159. 

"Bunker  v.  Midland  Ry.  Co.,  47  Law  T.  (N.  S.)  476,  31  Wkly. 
Rep.  231;  Hooper  v.  Holme,  12  Times  Law  R.  537  (general  instruc- 
tions to  post  lookouts;  plaintiff  not  obliged  to  work  without  them). 
See  Marley  v.  Osborn,  10  Times  Law  R.  388  (where  the  rule  was 
commonly  violated);    Sweeney  v.  McGilvray,  24   Scot.   Law  R.  91 
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direction   within   the  meaning  of  the  act/''^   unless   it 
takes  such  form  as  requires  obedience  to  it.^* 

An  order  may  be  given  by  word  of  mouth,  by  sign,  or 
in  any  way  by  which  it  may  be  communicated.^^  An 
order  or  direction  may  be  implied  from  circumstances. 
It  is  not  necessary  to  give  an  order  to  a  man  to  do  that 
which  is  in  the  ordinary  course  of  his  duty  to  do  every 
day  in  the  week.  Thus,  where  it  was  the  plaintiff's 
duty  to  assist  a  carman  in  unloading  frames,  and,  the 
frames  being  tied  together,  the  carman  untied  his  end, 
and  the  plaintiff,  without  direction  and  of  his  own 
motion,  did  the  same  at  his  end,  and  the  carman,  seeing 
him,  did  not  object,  but  drew  away  one  of  the  frames, 
thereby  causing  the  injury,  it  was  held  that  this  section 
applied,  and  the  plaintiff  could  recover.^*'  A  special 
order  to  do  the  particular  act  need  not  be  given  if  it 
can  be  said  that  a  direction  to  do  the  act  was  reason- 
ably to  be  implied  from  the  general  order  given.  Thus, 
an  order  to  uncouple  cars  implies  a  direction  to  go  be- 
tween them;^^  and  where  work  has  been  done  by  men 
inside  a  furnace,  an  order  to  raise  the  furnace  implies 
a  direction  to  the  men  to  come  out;^^  an  order  to  go 

(men  ordered  to  come  before  seven  o'clock  and  move  cars  which  it 
was  not  defendant's  business  to  do,  but  which  was  in  furtheiance  of 
business.     Plaintiff,  obeying,  could  recover). 

IT  Howard  v.  Bennett,  58  Law  J.  Q.  B.  129,  60  Law  T.  (N.  S.)  152. 

18  Birmingham  F.  &  Mfg.  Co.  v.  Gross,  97  Ala.  220.  In  performing 
the  ordinary  duties  of  his  position,  one  is  not  acting  unaer  special 
orders  or  directions,  and  so  not  within  the  act.  Grand  Rapids  &  I. 
Ry.  Co.  v.  Pettit  (Ind.)  60  N.  E.  1000. 

18  Dolan  V.  Anderson,  12  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  804. 

20  Millward  v.  Midland  Ry.  Co.,  14  Q.  B.  Div.  68. 

21  Mobile  &  O.  R.  Co.  v.  George,  94  Ala.  199. 

22  Dolan  V.  Anderson,  12  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  804. 
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to  a  certain  place  may  imply  a  direction  to  remove  a 
machine  which  obstructs  the  passage.^* 

Unless  the  order  implies  the  contrary,  it  must  be  as- 
sumed that  compliance  with  it  was  intended  to  be  in  a 
manner  safe  to  the  plaintiff.^^  Thus,  in  a  case  where 
the  plaintiff's  intestate  was  injured  by  failure  to  station 
lookouts  to  give  warning  of  the  approach  of  trains,  it  ap- 
peared that  the  foreman  was  mixing  cement  near  a  sleep- 
er, and  directed  the  plaintiff's  intestate  also  to  mix  ce- 
ment; but  there  was  no  evidence  that  the  foreman  or- 
dered him  to  do  the  work  in  a  dangerous  place,  and  no  re- 
covery was  allowed.^^  Regarding  this  case,  it  was  said  in 
a  later  decision :  "There  was  no  order  at  all  given  to  the 
deceased  man  to  go  into  the  dangerous  place  where  he 
was  killed,  and  so  he  might  have  chosen  a  safe  place  for 
mixing  the  cement.  It  was  sought  in  that  case  to  show 
an  implied  order  from  the  fact  that  the  foreman  ♦  ♦  * 
was  mixing  cement  in  a  dangerous  place,  but  that  in- 
ference was  rejected. "2® 

8  67.     Injury  must  result  from  having  conformed. 

The  plaintiff  must  conform  to  the  order,  and  the  injury 
must  have  resulted  from  his  having  so  conformed. 

In  addition  to  evidence  that  an  order  or  direction 
was  given  by  a  person  to  whose  orders  the  plaintiff  was 

23  Hatfield  v.  Enthoven  (Dec.  31,  1881)  72  Law  T.  157. 

24  Davis  V.  Western  Ry.,  107  Ala.  626. 

20  Hooper  v.  Holme,  12  Times  Law  R.  537,  13  Times  Law  R.  6. 

2«  Reynolds  v.  Holloway,  14  Times  Law  R.  551  (where  plaintiff 
■was  ordered  to  pull  down  a  house,  and,  on  taking  out  a  partition, 
the  roof  fell.  He  came  within  the  act).  See,  also,  Medway  v. 
Greenwich  Inlaid  Linoleum  Co.,  14  Times  Law  R.  291  (setting 
plaintiff  at  work  on  dangerous  machine  without  instruction  as  to 
the  method  of  operating  it). 
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bound  to  conform,  it  must  appear  that  the  plaintiff  "did 
conform,"  and  that  "the  injury  resulted  from  his  hav- 
ing so  conformed."  The  Indiana  act  omits  this  latter 
clause. 

It  has  been  said  in  Alabama  and  Indiana  that  the 
order  must  be  the  proximate  cause  of  the  injury,^'^  al- 
though in  a  late  case  in  the  latter  state  it  was  held  that 
the  plaintiff  might  recover  where  it  appeared  that  he 
was  at  work  in  a  trench  by  order  of  a  foreman,  repairing 
a  leak  in  a  gas  pipe,  and  by  a  negligent  use  of  a  lighted 
lantern  the  foreman  caused  an  explosion.^^ 

The  construction  of  the  clause,  "where  such  injury  re- 
sulted from  having  so  conformed,"  has  not  been  passed 
upon  in  Alabama,  but  has  been  the  subject  of  several 
English  decisions.  It  is  not  necessary  that  the  injury 
should  be  caused  by  or  be  the  proximate  result  of  the 
order  or  direction,  under  the  construction  placed  upon 
the  phrase  in  England;  but  includes  "such  direct  or 
indirect  results  as  are  closely  connected  with  the  order 
that  has  been  given. "^^  Under  this  construction,  and 
by  the  terms  of  the  Indiana  statute,  the  causa  causans 
of  the  injury  need  not  be  a  negligent  order,  but  recovery 
may  be  had  if,  while  conforming  to  an  order  proper  in 
itself,  the  plaintiff  is  injured  by  the  negligence  of  the 
person  who  gave  it,  provided  that  the  injury  would  not 

27  Richmond  &  D.  R.  Co.  v.  Hammond,  93  Ala.  181;  Dantzler  v. 
De  Bardeleben  C.  &  L  Co.,  101  Ala.  309;  Alabama  Midland  Ry.  Co. 
V.  McDonald,  112  Ala.  216;  Hodges  v.  Standard  Wheel  Co.,  152  Ind. 
680;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Wagner,  153  Ind.  420. 

28  Indianapolis  Gas    Co.  v.  Shumack,  23  Ind.  App.  87. 

29  Wild  V.  Waygood  [1892]  1  Q.  B.  783,  795.     The  dictum  in  How- 
ard V.  Bennett,  58  Law  J.  Q.  B.  129,  60  Law  T.  (N.  S.)  152,  to  the 
contrary,  is  disapproved  in  the  above  case.     See  note  31. 
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have  occurrocl  but  for  his  conformit}'  to  the  order.  The 
negligence  must  be  that  of  a  person  to  whom  the  plain- 
titf  at  the  time  is  bound  to  conform,  and  occurring  dur- 
ing the  period  in  wliicli  the  person  may  still  be  said  to 
be  filling  that  description,  and  not  acting  merely  as  a 
fellow  laborer. 

Thus,  in  a  case  where  the  plaintitf  received  directions 
from  a  carpenter  as  to  what  work  he  should  do,  and 
was  bound  to  follow  such  orders,  but  was  not  obliged 
to  conform  to  directions  as  to  the  place  where  or  the 
time  when  he  should  work,  and  while  he  was,  of  his  own 
accord,   working  after  hours,  he  was  injured   by   the 
negligence  of  the  carpenter,  it  was  said  as  a  dictum  that 
he  could  not  recover.     "We  think  it  right,  however,  to 
point  out  that     *     •     •     there  is  one  obvious  differ- 
ence    »     «     *     between  a  case  in  which  the  circum- 
stances of  danger  are  brought  about  by  the  performance 
on  the  part  of  the  person  injured  of  acts,  the  direct  re- 
sult of  ol)edience  to  an  order  then  and  there  given,  and 
which  then  expose  him  to  immediate  risk  if  the  person 
giving  the  order  be  careless,  and  a  case  in  which  obe- 
dience to  the  order  is  accompanied  by  no  circumstance 
of  present  risk  from  the  negligence  of  the  person  giving 
the  order,  and  in  which,  if  the  mere  fact  that  obedience 
to  the  order  involves  the  presence  of  the  workman  in  a 
spot  where  he  is  afterwards  endangered  by  acts  of  the 
person  giving  the  order  is  suflicient  to  give  a  right  of 
action,  the  liability  may  liow  from  an  order  given  a 
week  or  a  month  before  the  accident  happened.     In 
such  a  case   it   is  obvious   that   such   an   order   might 
amount  to  very  little  more  than  the  mere  selection  of  a 
particular  workman  to  be  employed  upon  a  particular 
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job,  and  it  is  difficult  to  suppose  that  such  a  case  could 
be  within  the  act."^*'  The  court  of  appeals,  in  a  later 
ease,  passed  upon  the  point  raised  by  this  dictum.  Du- 
plea,  a  workman  to  whose  orders  the  plaintiff  was  bound 
to  conform,  directed  him  to  put  a  plank  across  an  ele- 
vator well  and  stand  upon  it.  The  plaintiff  conformed 
to  the  order,  and,  while  standing  on  the  plank,  Dupica 
started  the  elevator  and  injured  him.  The  court  held 
that  the  injury  resulted  from  having  conformed  to  the 
order,  and  that  the  plaintiff  could  recover.  The  phrase 
would  bear  these  possible  constructions :  "That  it  only 
means  an  injury  from  conforming  to  a  negligent  order, 
the  negligence  being  in  the  order  itself;  that  it  means 
anything  that  may  occur  while  conforming  to  an  or- 
der; and  that  it  means  only  such  direct  or  indirect 
results  as  are  closely  connected  with  the  order  that  has 
been  given;"  and  the  court  considered  the  last  to  be  the 
true  construction.  Lord  Herschell  said:  "It  is  quite 
clear  the  injury  did  result  from  the  plaintiff  having 
conformed  to  an  order  when  he  was  told  to  go  to  a  place 
wiiich  Avas,  and  must  have  been  known  to  be,  a  danger- 
ous place,  if  the  person  Avho  told  him  to  go  there  was 
guilty  of  negligence.  That  person  having  been  guilty 
of  negligence  created  the  danger  and  caused  the  injury, 
it  seems  to  me  the  case  is  within  the  very  terms  of  the 
act.  *  *  *  It  is  not  limited  to  an  injury  arising 
from  an  order,  which  order  is  negligent  in  itself.  *  ♦  * 
It  would  be  limiting  it  far  beyond  what  the  words  either 

80  Snowden  v.  Baynes,  24  Q.  B.  Div.  568.  The  case  was  decided 
on  the  point  that  the  carpenter  had  no  authority  to  give  the  order 
to  which  the  plaintiff  was  conforming,  and  the  court  of  appeals  (25 
Q.  B.  Div.  193)  affirmed  ths  decision,  but  did  not  notice  the  dictum 
quoted. 
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require  or  will  admit  of."  Lindley,  L.  J.,  said:  "The 
whole,  I  think,  comes  to  this:  that  the  injury  must  Iji* 
the  result  of  negligence  of  the  person  giving  those  orders 
and  of  the  plaintiff  conforming  to  those  orders.  It  will 
not  do  to  prove  one  of  these  things  only.  The  injury 
must  be  the  result  of  the  two,  and,  if  the  two  are  so 
connected  together  as  to  cause  the  injury,  then  it  ap- 
pears to  nie  that  the  case  comes  within  this  section." 
Kay,  L.  J.,  said:  "It  means  only  such  direct  or  indi- 
rect results  as  are  closely  connected  with  the  order  that 
has  been  given. "^^ 

This  is  a  more  liberal  construction  than  that  placed 
upon  the  clause  of  the  superintendence  section,  "whilst 
in  the  exercise  of  superintendence,"  and  it  is  more  in- 
definite and  difficult  of  application.  These  words  refer 
to  the  cause  of  the  injury ;  that  it  must  be  caused  by  a 
superintendent  at  the  time  acting  as  a  superintendent. 
The  phrase,  "where  such  injury  resulted  from  having 

81  Wild  V.  Waygood  [1892]  L.  R.  1  Q.  B.  783.  In  Wright  v.  WalHs. 
3  Times  Law  R.  779,  the  plaintiff,  engaged  in  unloading  a  ship,  was 
directed  by  the  person  to  whose  orders  he  was  bound  to  conform  to 
work,  and  the  person  some  time  later  threw  a  bundle  upon  him. 
It  was  said:  "An  argument  had  been  addressed  to  the  court  that, 
if  you  ordered  a  man  to  stand  in  a  certain  place,  and  then  threw 
something  at  him  and  injured  him,  the  injury  was  not  caused  by  his 
conforming  to  the  order,  but  solely  by  the  subsequent  act.  If  these 
refinements  were  to  be  introduced  into  real  life,  real  life  could  not 
go  on  as  it  did.  The  order  to  stand  there,  and  the  throwing  down 
of  the  iron,  were  all  part  of  the  same  occurrence."  Compare  with 
this,  Kellard  v.  Rooke,  21  Q.  B.  Div.  367,  where  a  man  stationed  to 
give  warning  when  goods  were  raised  or  lowered  called  "Stand  from 
under,"  and  immediately  dropped  a  bale  of  goods,  which  injured  the 
plaintiff.  The  plaintiff  could  not  recover,  and  the  cases  were  dis- 
tinguished on  the  ground  that,  in  the  latter,  there  was  no  order  to 
which  the  plaintiff  conformed  at  the  time  of  injury.  See,  also,  Mc- 
Manus  v.  Hay,  9  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  425. 
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SO  conformed,"  refers  ratlier  to  the  result  than  to  the 
cause,  and  to  the  condition  of  affairs  created  by  the 
"person"  rather  than  to  any  description  of  him.  Thus, 
the  word  "resulted"  may  imply  a  condition  of  affairs 
attending  the  negli;sience  rather  than  the  proximate  re- 
sult of  the  negligence. 

§  68.     Negligence. 

To  give  a  cause  of  action  there  must  be  negligence  on  the 
part  of  the  person  to  whom  the  plaintiff  is  bound  to  conform. 

In  the  preceding  section  it  has  been  noted  that  the 
negligence  must  be  that  of  a  person  to  whose  orders  the 
plaintiff  is  bound  to  conform,  but  that,  in  England, 
the  negligence  is  not  limited  to  a  careless  order  or  direc- 
tion, but  that  recovery  may  be  had  where  the  plaintiff 
conforms  to  an  order  proper  in  itself,  but  is  injured 
through  the  subsequent  negligence  of  the  person  who 
gave  it,  providing  it  can  be  said  that  this  negligence 
is  a  part  of  the  whole  transaction,  and  is  done  while 
the  person  is  still  filling  the  description,  and  is  not 
a  separate  and  distinct  act  done  in  his  capacity  of 
fellow  workman.^^ 

Negligence  is  the  foundation  of  the  action.^'  The 
person  who  gives  the  order  must  himself  have  knowl- 
edge of  the  facts  f*  and  if  he  does  not  know  or  suspect 
danger,  and  is  not  charged  with  such  knowledge,  he 
cannot  be  said  to  be  negligent  in  giving  what  is,  so  far 
as  he  knows,  a  proper  order .^'^ 

«2  Supra,  §  67,  and  cases  cited. 

83  Mary  Lee  C.  &  Ry.  Co.  v.  Chambliss,  97  Ala.  171  (plaintiff  must 
show  the  order  itself  was  negligent) . 

34  Birmingham  F.  &  Mfg.  Co.  v.  Gross,  97  Ala,  220;  Dantzler  v. 
De  Bardeleben  C.  &  I.  Co.,  101  Ala.  30!). 

35Kettlewell  v.  Paterson,  24  Scot.  Law  R.  95;    Grand  Rapids  &  I. 
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"The  order  must  be  such  as  implies  requirement  of 
obedience  at  once,  or  under  conditions  existing  or  in 
contemplation  of  the  person  giving  the  order  when  it 
is  given,  for  it  is  neeessarilv  by  the  conditions  existing 
or  in  contemplation  at  the  time  the  order  is  given  that 
the  question  of  negligence  vel  non  in  giving  it  is  to  be 
determined."^®  If  the  plaintiff  is  in  a  dangerous  place, 
it  is  negligence  to  give  an  order,  obedience  to  which  in- 
jures him;^'^  and  it  is  negligence  to  give  a  direction 
which  exposes  a  servant  to  extraordinary  risks,  such  as 
sending  a  boy  to  alter  moving  machinery.^^ 

A  special  order  or  direction  to  do  an  act  which  causes 
an  injury  fixes  the  master  with  responsibility,  and  it  is 
immaterial  how  the  order  is  given  or  communicated  to 
the  plaintiff.^*^  The  master  is  also  liable  where  the 
order,  though  general  in  form,  implies  that  a  particular 
act  which  causes  the  injury  musf  be  done.  Such  an 
implication  amounts  to  a  specific  direction  to  do  the 
act,  and  may  thus  be  negligent.*®  Such  an  implication 
must,  however,  be  clear  from  the  terms  of  the  order, 
since  it  will  not  be  assumed  that  the  person  giving  it 

Ry.   Co.   V.   Pettit    (Ind.)    60  N.   E.   1000    (conductor  forwarding  a 
premature  signal  while  plaintiff  is  coupling  cars  is  not  negligent). 

38  Birmingham  F.  &  Mfg.  Co.  v.  Gross,  97  Ala.  220,  226. 

37  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Wagner,  153  Ind.  420;  Brown  v. 
Butterley  Coal  Co.,  2  Times  Law  R.  159. 

3s  Laming  v.  Webb  (Feb.  4,  1882)  72  Law  T.  247. 

sn  Mobile  &  O.  R.  Co.  v.  George,  94  Ala.  199;  Postal  Telegraph 
Cable  Co.  v.  Hulsey,  115  Ala.  193;  Millward  v.  Midland  Ry.  Co.,  14 
Q.  R.  Div.  68;  Kellard  v.  Rooke,  19  Q.  B.  Div.  585,  21  Q.  B.  Div.  367. 
Supra,  §  66. 

^o  Mobile  &  O.  R.  Co.  v.  George,  94  Ala.  199;  Hatfield  v.  Enthovcn 
(Dec.  31,  1881)  72  Law  T.  157;  Barber  v.  Burt.  10  Times  Law  R. 
383;  Reynolds  v.  Holloway,  14  Times  Law  R.  551;  Dolan  v.  An- 
derson, 12  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  804;   supra,  §  66. 
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intended  it  to  be  performed  in  a  mor«  dangerous  or 
unreasonable  way  than  possible.  The  servant  must  ex- 
ercise some  care  and  discretion.  But  "unless  the  order 
itself  implied  to  the  contrary, — and  its  terms  and  the 
circumstances  do  not  do  so, — we  are  to  presume  it  was 
intended  by  the  foreman  that  the  plaintiff  should  com- 
ply in  a  manner  safe  to  himself."^^ 

§  69.    Effect  of  clause  on  rules. 

The  employer  is  made  liable  for  the  act  or  omission  of  any 
person  in  his  service,  done  in  obedience  to  his  rules  or  by- 
laws, or  in  obedience  to  the  particular  instructions  given  by 
any  person  delegated  with  the  authority  of  the  employer  in 
that  behalf. 

At  common  law,  a  master  was  bound,  where  reason- 
able care  required  it,  to  establish  and  enforce  proper 
rules  and  regulations  for  the  conduct  of  his  business, 
and  if  he  failed  so  to  do  where  the  nature  of  his  busi- 
ness required  it,  or  if  he  adopted  unsafe  or  improper 
rules,  he  was  liable  for  the  injuries  resulting.*^  Rules 
established  in  the  business  become  a  part  of  the  con- 
tract made  by  the  servant  upon  entry  into  the  employ- 
ment, and  risk  of  injury  from  the  impropriety  of  them 
was  assumed,  so  far  as  the  danger  could  be  known  to 
the  servant  by  the  exercise  of  reasonable  care.^^ 

41  Davis  V.  Western  Ry.,  107  Ala.  626,  633. 

42  Sword  V.  Cameron,  1  D.  Sess.  Cas.  (Scotch)  493;  Vose  v.  Lan- 
cashire &  Y.  Ry.  Co.,  2  Hurl.  &  N.  728;  Bartonshill  Coal  Co.  v.  Mc- 
Guire,  3  Macq.  H.  L.  Cas.  300;  Wilson  v.  Merry,  L.  R.  1  H.  L.  Sc. 
326;  Little  Rock  &  M.  R.  Co.  v.  Barry  (C.  C.  A.)  84  Fed.  944.  Must 
keep  servants  informed  of  them,  Louisville,  N.  A.  &  C.  Ry.  Co.  v- 
Berkey,  136  Ind.  181. 

43  Infra,  §§  93,  109. 
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The  acts  of  England,  Alabama,  and  Indiana*^  con- 
tain provisions  covering  this  subject,  but  it  would  seem 
that  the  liability  of  the  employer  was  in  no  way  ex- 
tended by  them.  Indeed,  it  would  seem  that  the  clause 
of  the  English  act  which  provides  that  if  the  rule  or 
by-law  has  been  approved  by  certain  government  "it 
shall  not  be  deemed,  for  the  purposes  of  this  act,  to  be 
an  improper  or  defective  rule  or  by-law,"  has  restricted 
his  liability.    An  act  done  in  obedience  to  a  rule,  by-law, 

**  43  &  44  Vict.  c.  42,  §  1,  subsec.  4:  "By  reason  of  the  act  or 
omission  of  any  person  in  the  service  of  the  employer  done  or  made 
in  obedience  to  the  rules  or  by-laws  of  the  employer,  or  in  obedience 
to  particular  instructions  given  by  any  person  delegated  with  the 
authority  of  the  employer  in  that  behalf." 

Section  2:  "A  workman  shall  not  be  entitled,  under  this  act,  to 
any  right  of  compensation  or  remedy  against  the  employer  in  any 
of  the  following  cases,  that  is  to  say:  *  *  *  (2)  Under  subsec- 
tion four  of  section  one,  unless  the  injury  resulted  from  some  im- 
propriety or  defect  in  the  rules,  by-laws,  or  instructions  therein 
mentioned:  provided,  that  where  a  rule  or  by-law  has  been  approved 
or  has  been  accepted  as  a  proper  rule  or  by-law  by  one  of  her 
majesty's  principal  secretaries  of  state,  or  by  the  board  of  trade, 
or  any  other  department  of  the  government,  under  or  by  virtue  of 
any  act  of  parliament,  it  shall  not  be  deemed,  for  the  purposes  of 
this  act,  to  be  an  improper  or  defective  rule  or  by-law." 

Civ.  Code  Ala.  1896.  §  1749  (2590),  subd.  4:  "When  such  injury  is 
caused  by  reason  of  the  act  or  omission  of  any  person  in  the  service 
or  employment  of  the  master  or  employer,  done  or  made  in  obedi- 
ence to  the  rules  and  regulations  or  by-laws  of  the  master  or  em- 
ployer, or  in  obedience  to  particular  instructions  given  by  any  per- 
son delegated  with  the  authority  of  the  master  or  employer  in  that 
behalf." 

Burns'  Rev.  St.  Ind.  1901,  §  7083  (Acts  Ind.  1893,  c.  130.  §  1): 
"Third.  Where  such  injury  resulted  from  the  act  or  omission  of 
any  person  done  or  made  in  obedience  to  any  rule,  regulation  or 
by-law  of  such  corporation,  or  in  obedience  to  the  particular  in- 
structions given  by  any  person  delegated  with  the  authority  of  the 
corporation  in  that  behalf." 

(311) 


I   70  EMPLOYERS' LIABILITY.  [Ch.  6 

or  to  particular  instructions  is  really  an  act  expressly 
authorized  by  the  master,  and  such  an  act  charged  the 
master  with  responsibility  at  comaion  law. 

The  English  act  provides  that  there  shall  be  no  re- 
covery unless  there  be  a  defect  or  impropriety  in  the 
rules  or  by-laws,  and  that  if  they  are  approved  by  cer- 
tain authorities  they  are  not  improper  or  defective. 
Thepe  qualifications  are  omitted  in  the  acts  of  Alabama 
and  Indiana.  This  omission  cannot  have  the  effect  of 
rendering  the  employer  liable  irrespective  of  his  want 
of  care  in  framing  or  establishing  them,  or  the  reason- 
ableness or  propriety  of  the  rules  themselves.  Xegli- 
gence  is  in  this  clause,  also,  the  basis  of  liability;  but 
it  may  well  be  that  the  effect  of  tlie  clause  is  to  shift 
the  burden  of  proof  so  that  a  plaintiff  makes  out  his 
case  by  evidence  of  an  injury  caused  by  the  act  or  omis- 
sion of  another,  done  in  oliedience  to  the  rules  or  by- 
laws, and  that  then  the  burden  is  cast  on  the  defendant 
of  showing  his  due  care  in  regard  to  them. 

§  70.     Act  or  omission. 

The  v/ords  "act  or  omission  of  any  person"  mean  the  act  or 
omission  of  any  but  the  person  injured. 

The  "act  or  omission"  may  be  that  of  any  one  but  the 
person  injured;  and  thus,  in  a  case  under  the  clause 
in  regard  to  rules,  regulations,  or  by-laws,  there  are 
three  persons  concerned, — the  employer  who  established 
tiio  rules,  the  person  who  acted  or  omitted  to  act  in  obe- 
dience to  them,  and  the  servant  who  is  injured  through 
such  act  or  omission.  The  care  exercised  by  the  per- 
son who  did  the  act  by  which  injury  was  caused  is  im- 
material. A  plaintiff  was  directed  by  his  foreman  to 
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climb  a  telegraph  pole  in  the  course  of  his  duty.  The 
pole  was  rotten,  and  a  spike  which  tlie  plaintiff  used 
fell  out,  causing  his  injury.  He  could  not  recover  at 
common  law,  and  ''counsel  for  the  plaintiff  insist  that 
this  clause  of  the  statute  gives  a  right  of  action  to  an 
employe  who  has  sustained  an  injury,  without  his  fault, 
arising  from  the  performance  of  any  service  rendered  in 
obedience  to  the  rules  and  regulations  of  the  corpora- 
tion, or  in  obedience  to  the  particular  instructions  of 
any  person  delegated  with  the  authority  of  the  corpora- 
tion in  that  behalf,  without  regard  to  the  question  of 
negligence  or  want  of  care  of  the  corporation  or  its 
foreman.  The  contention  is  that  the  injury  complained 
of  resulted  from  the  act  of  the  i)laintiff,  done  in  obe- 
dience to  the  particular  instructious  giveu  by  the  fore- 
man, who  had  been  delegated  with  authority  in  that  be- 
half. According  to  the  construction  contended  for,  the 
clause  would  read,  '*  *  *  wliere  such  injury  re- 
sulted from  the  act  or  omission  of  the  person  injured, 
or  any  other  person.'  *  *  *  xhe  phrase,  'where  such 
injury  resulted  from  the  act  or  omission  of  any  person,' 
is  broad  enough  to  embrace  the  injured  person.  The 
expression,  'any  person,'  in  its  usual  and  ordinary  sense, 
is  inclusive,  and  embraces  every  employe.  This  clause 
of  the  statute  is  not  free  from  ambiguity.  While  the 
language  employed  is  capable  of  a  construction  as  broad 
as  is  contended  for,  it  will  not  be  given  such  construc- 
tion if  to  do  so  would  lead  to  absurd  or  unjust  conse- 
quences. *  »  «  The  construction  contended  for 
would  make  every  corporation,  except  municipal,  an  in- 
surer of  the  safety  of  its  employes  from  injury  in  all 
cases  where  they  were  injured  without  their  fault,  while 
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acting  in  obedience  to  the  rules  or  instructions  of  their 
employer.  *  *  *  Xo  principles  of  justice  or  sound 
policy  can  be  invoked  in  support  of  a  construction  whicli 
would  condemn  the  emploj-er  to  compensate  an  employe 
for  an  injury  for  Mdiicli  the  employer  was  in  no  wise 
in  fault.  The  statute  is  susceptible  of  a  construction 
which  does  no  violence  to  the  language  employed,  and 
which  will  protect  the  just  rights  of  the  employe,  and 
at  the  same  time  hold  the  employer  to  respond  in  dam- 
ages for  injuries  resulting  from  its  fault  or  negligence, 
or  from  the  fault  or  negligence  of  an}'  person  delegated 
with  authority  to  represent  it.  The  true  construction  of 
the  clause  requires  the  words  'any  person'  to  be  limited 
so  as  not  to  include  the  person  injured.  *  *  ♦  xhe 
injury  complained  of  did  not  result  from  the  act  or 
omission  of  a  fellow  servant,  done  or  made  in  obedience 
to  any  rule,  regulation,  or  by-law  of  the  corporation,  or 
in  obedience  to  the  particular  instructions  of  the  de- 
fendant's foreman,  nor  is  it  shown  to  have  resulted  from 
any  fault  or  want  of  care  of  either."^^ 

Where  an  act  or  omission  is  done  or  made  in  obedience 
to  '^particular  instructions,"  it  would  seem  that  there 
were  four  persons  concerned, — the  employer,  who  gives 
certain  instructions  or  who  authorizes  another  to  give 
them,  the  person  who  transmits  the  instructions  or  who 
is  authorized  to  give  them,  the  person  who  acts  or  omits 
to  act  in  obedience  to  them,  and  the  servant  who  is  in- 
jured by  such  act  or  omission.  Here,  again,  the  negli- 
gence to  be  sought  is  in  the  person  giving  the  particular 
instructions,  and  not  the  person  who  acts  or  omits  to 
act  in  obedience  to  them.  Thus,  in  a  case  where  a  serv- 
es Dixon  V.  Western  Union  Tel.  Co.,  68  Fed.  630,  634. 
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ant  told  the  plaintiff  to  cut  down  a  tree,  and  then  failed 
to  warn  him  that  another  might  fall  on  him,  it  was 
held  that  the  master  was  not  liable.  "The  eonstiuents 
of  the  right  of  action  given  by  the  provision  ♦  •  ♦ 
are:  First,  that  the  injury  must  have  been  caused  by 
reason  of  the  act  or  omission  of  some  person  in  the  serv- 
ice or  employment  of  the  master;  *  *  *  and,  sec- 
ond, that  such  act  or  omission  of  such  person  must  have 
been  done  or  made  in  obedience  to  particular  instruc- 
tions given  him  by  some  person  delegated  with  the  au- 
thority of  the  master  or  employer  in  that  behalf.  The 
delegation  of  authority  here  spoken  of  is  not  to  the  per- 
son whose  'act  or  omission'  caused  the  injury,  but  to 
some  other  person  who  was  authorized  by  the  master  to 
give  the  servant  whose  act  or  omission  caused  the  injury 
particular  instructions  to  do  the  act  or  suffer  the  omis- 
sion."^® 

That  the  words  "act  or  omission"  cannot  refer  to  tlie 
act  or  omission  of  the  injured  servant  seems  clear.  "The 
appellee's  construction  of  this  specification  is  that  if  any 
duty  is  enjoined  by  rule,  etc.,  upon  a  servant,  and  tlie 
duty  is  omitted  or  neglected,  the  corporation  is  liable 
for  resulting  injury.  If  this  was  the  proper  construc- 
tion of  the  specification,  there  would  be  little  require- 
ment for  other  provisions  of  the  act  than  those  of  the 
third  subdivision,  since  it  would  strike  down  the  fellow- 
servant  rule  in  its  entirety  wherever  the  act  or  omission 
is  in  the  line  of  duty.  It  would  make  the  corporation 
liable  for  the  act  or  omission  of  a  servant,  whether  neg- 
ligent or  not,  and  whether  the  duty  negligently  per- 
formed or  negligently  omitted  may  have  been  enjoined 

«•  Postal  Telegraph  Cable  Co.  v.  Hulsey,  115  Ala.  193. 
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by  the  general  rules,  etc.,  of  the  corporation,  or  is  in 
obedience  to  particular  instructions  from  one  'delegated 
with  authority  in  that  behalf.'  Such  was  not  the  in- 
tention of  the  legislature.  On  the  contrary,  we  think 
there  can  be  no  doubt  that  it  was  intended  by  the  third 
subdivision  to  make  corporations  liable  where  the  serv- 
ant does  an  act  or  omits  action  in  obedience  to  the  com- 
mand of  the  corporation  given  by  rule,  regulation,  or 
bj'^-law,  or  through  any  person  delegated  with  authority 
from  the  corporation  to  make  the  command,  and  such 
act  or  omission  results  in  injury  to  another. "^^ 

It  would  also  seem  clear  that  the  act  or  omission  of 
the  servant  made  in  obedience  to  rules,  regulations,  by- 
law^s,  or  particular  instructions  need  not  be  negligent, 
and  the  inquiry  as  to  the  negligence  of  it  is  immaterial. 
If  it  is  a  thing  enjoined  by  the  rules  or  instructions, 
and  is  done  in  obedience  to  them,  and  injury  results, 
the  fault  lies  in  the  rules  or  instructions  which  pre- 
scribe such  an  act,  and  the  question  of  negligence  is 
pertinent  only  as  to  them. 

§  71.     Obedience. 

The  act  or  omission  must  be  done  or  made  in  obedience  to 
the  rules,  by-laws,  or  particular  instructions. 

It  is  only  where  the  act  or  omission  is  done  or  made 
in  obedience  to  the  rules  or  instructions  that  an  action 
lies  under  the  statute.  "When  the  master  commands 
or  instructs,  by  rules  and  regulations  and  by-laws  of 
himself,  or  in  obedience  to  particular  instructions  given 

47  Baltimore  &  O.  S.  Ry.  Co.  v.  Little,  149   Ind.  167,  171.     Rule 
made  it  brakeman's  duty  to  open  and  close  switch,  and  he  failed  to 
close  it.    Not  within  act, 
(316) 


Ch.   6]  CONFORMITY  TO  ORDERS.  §  71 

by  any  person  delegated  by  him  with  his  authority  in 
that'  behalf,  and  an  employe  obeys  and  carries  out  such 
commands  or  instructions,  and  injury  is  done  thereby 
to  a  fellow  employe,  the  master  is  liable.     The  statute 
has  reference  \fy  its  terms  to  the  instructions  of  the 
master,  and  makes  him  responsible  for  them;  and  when 
he  commands  that  an  act  be  done  or  omitted  to  be  done, 
and  the  servant  obeys,  in  doing  the  thing  commanded 
to  be  done,  or  in  omitting  to  do  what  he  was  ordered 
not  to  do,  his  obedience  in  either  case  is  the  act  of  the 
master,  and,  if  injury  results,  he  is  liable;   but  if  the 
servant  disobeys  the  instruction  so  given  him,  by  doing 
something  else  that  he  was  not  instructed  to  do,  or  omits 
to  obey  instructions  at  all,  and  injury  to  his  fellow  serv- 
ant is  the  result,  it  is  not  the  act  or  command  of  the 
employer  that  caused  the  injury,  but  the  disobedience 
of  the  employe,  and  the  master  is  not  liable."*®     Thus, 
where  a  servant  had  two  duties, — that  of  attending  to 
an  engine  and  working  at  a  circular  saw, — he  had  re- 
ceived particular  instructions  to  attend  to  the  engine. 
While  he  was  holding  one  end  of  a  board  which  the 
plaintiff  was  sawing,  he  thought  the  engine  needed  atten- 
tion,  and,   without   giving   notice,    let   go    the   board, 
whereby  the  plaintiff  was  injured.    It  was  held  that  the 
plaintiff  could  not  recover;    that  obedience  to  the  in- 
structions did  not  require  him,  when  it  was  necessary 
to  attend  to  the  engine,  to  leave  the  saw  without  giving 
his  mate  notice.** 

♦BLaughran  v.  Brewer,  113  Ala.  509,  518.  Engineer  omitted  to 
obey  rules  relating  to  stopping  and  starting  machinery.  Not  within 
act. 

«  Whatley  v,  Holloway,  6  Times  Law  R.  190,  6  Times  Law  R.  353. 
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§  72.     Rules,  by-laws,  and  particular  instructions. 

"Rules,  regulations,  and  by-laws"  refer  to  the  general  rules 
established  by  a  master  for  the  conduct  of  his  business. 

"Particular  instructions"  refer  to  the  incidental  or  special 
directions  which  he  may  give  at  any  time  as  to  some  detail  of 
the  work. 

The  rules,  regulations,  and  by-laws  relate  to  the  gen- 
eral conduct  or  management  of  the  business.  It  would 
seem  that  they  may  be  oral  as  well  as  written.  They 
must  be  promulgated  by  the  employer  and  brought  to 
the  attention  of  the  servants.  The  master  is  resi^on- 
sible  only  where  they  are  so  framed  that  obedience  to 
them  causes  injury  to  others,  and  it  would  seem  that  by 
this  clause  the  common-law  liability  of  the  master  is 
not  extended.  A  failure  to  provide  any  rules,  regula- 
tions, or  by-laws,  although  the  nature  of  the  business 
required  them,  would  not  come  within  the  act,  and  a 
plaintiff  would  have  to  seek  his  remedy  at  common  law. 

The  reasonableness  of  rules  deliberately  adopted  and 
acted  on  is  a  question  of  law  for  the  court,  and  not  of 
fact  for  the  jury.^° 

Particular  instructions  are,  it  would  seem,  those 
given  by  the  employer  personally.  They  must  be  spe- 
cific rather  than  general,  and  direct  a  certain  thing  to 
be  done,  rather  than  some  general  end  or  object  to  be 
accomplished.  Little  discretion  is  given  to  the  actor  in 
obeying  them,  yet,  as  the  most  specific  direction  to  do  a 
thing  implies  the  performance  of  minor  acts  aiding  the 
accomplishment  of  it,  these  subsidiary  acts,  so  far  as 
they  are  necessarily  implied  in  the  direction,  are  done  in 
obedience  to  it.     But  if  the  actor  carries  out  the  direc- 

so  Little  Rock  &  M.  R.  Co.  v.  Barry  (C.  C.  A.)   84  Fed.  944. 
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tioii  in  an  unreasonable  or  careless  way,  when  he  minjht 
gain  the  same  end  safely,  such  a  method  will  not  be  held 
to  have  been  implied  in  the  instructions."^ 

Tlie  construction  of  the  words,  "particular  instruc- 
tions given  by  any  person  delegated  with  the  authority 
of  the  employer  in  that  behalf,"  gives  rise  to  some  doubt. 
They  seem  to  refer  to  a  i^erson  who  is  invested  with  the 
master's  power  to  give  instructions;  but  it  has  been 
suggested  that  they  mean  a  person  who  is  only  author- 
ized to  transmit  the  nuister's  instructions,  and  is  a  con- 
duit pipe  between  the  master  and  the  servant  who  is  to 
act  upon  them.  If  the  words  refer  to  a  person  author- 
ized to  give  instructions  himself,  then  they  describe  both 
a  "superintendent"  and  a  person  to  whose  orders  the 
plaintiff  is  bound  to  conform;  but  both  these  classes  of 
employes  are  made  the  subjects  of  separate  clauses  in 
the  act,  and  as  to  such  servants  this  provision  is  not 
necessary.  It  may,  however,  refer  to  a  servant  who  does 
not,  otherwise,  fill  the  description  of  a  "superintendent," 
and  for  whose  negligence  there  is  no  remedy  under  the 
section  relating  to  conformity  to  orders  in  a  case  where, 
not  the  person  conforming  to  them,  but  another,  is  in- 
jured. If  such  were  the  true  construction,  this  clause 
would  create  a  new  variety  of  superintendent,  with  like 
powers,  though  exercised  in  a  more  limited  field.  In  re- 
gard to  such  a  construction  it  may  be  noted  that  the 
clause  does  not,  like  the  preceding  ones,  require  that  the 
"person"  should  be  "in  the  service  of"  the  employer,  and 
the  liability  would  attach  if  a  special  agent,  not  in  the 
common  employment,  should  be  authorized  to  give  par- 
ticular  instructions,   and   the   fellow-servant   doctrine 

•1  Whatle3'  V.  HoUoway,  6  Times  Lavr  R.  190,  6  Times  Law  R.  353. 
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might  not  be  affected.  Then,  also,  the  place  in  the  act 
where  this  clause  is  found  is  entitled  to  some  weight. 
It  is  joined  with  the  "rules,  regulations,  or  b3'-laws  of 
the  employer,"  while  if  it  refers  to  a  new  type  of  serv- 
ant it  ought  more  logically  to  be  found  either  in  the 
"superintendence"  or  "conformity  to  orders"  clauses. 
On  the  other  hand,  if  it  be  said  that  the  clause  refers 
only  to  a  person  who  is  a  conduit  pipe  to  carry  the  per- 
sonal directions  of  the  master,  then  it  has  not  affected 
in  any  way  the  master's  liability,  since  it  would  be  his 
personal  negligence  in  giving  such  instructions,  and  for 
that  he  was  liable  at  common  law.  It  is  believed  that 
the  latter  is  the  true  construction  of  the  onactment.^^ 

52  See  Claxton  v.  Mowlem,  4  Times  Law  R.  756,  where  a  work- 
man, in  course  of  his  duty,  called  to  the  driver  of  a  crane  to  "lower 
away,"  and  the  bucket  fell  and  injured  the  plaintiff.  It  was  held 
not  within  the  act.  "The  banksman  *  *  ♦  gave  no  instructions 
to  any  one;  he  merely  gave  notice.  But  assuming  that  he  did  give 
orders,  a  person  who  was  told  to  do  a  particular  thing  was  not  'dele- 
gated with  the  authority  of  the  employer.'  Those  words  referred 
to  a  manager,  or  a  person  in  the  position  of  a  manager,  who  was 
put  into  the  position  of  his  employer  to  do  or  to  abstain  from  doing 
what  the  employer  would  do  or  abstain  from  doing.  If  there  was 
any  negligence  here  it  was  in  the  banksman,  and  he  was  nothing 
more  than  a  fellow  servant." 
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5  73.    Effect  of  act. 

In  addition  to  the  other  remedies,  the  act  gives  to  employes 
of  steam  railroads  a  remedy  for  the  negligence  of  such  fellow 
servants  as  are  at  the  time  in  charge  or  control  of  certain  parts 
of  the  equipment. 

The  burdens  of  the  fellow-servant  rule  have  pressed 
more  heavily  upon  railway  employes  than  upon  any 
other  class  of  servants,  and  the  reasoning  upon  which 
the  doctrine  is  founded  has  in  no  other  business  proved 
more  fallacious.  The  business  is  of  a  dangerous  char- 
acter, and  the  extension  of  railroad  systems  and  the  in- 
creasing amount  of  traffic  bring  about  a  greater  propor- 
tion of  injuries.  From  the  Twelfth  Annual  Report  of 
the  Interstate  Commerce  Commission  it  appears  that, 
of  the  whole  number  of  men  employed  in  railway  serv- 
ice in  the  United  States  during  the  year,  one  out  of 
every  four  hundred  and  twenty  was  killed,  and  one  out; 
of  every  twenty-seven  injured.     The  statistics  in  regard 
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to  passengers  show  that  of  over  two  million  carried  but 
one  was  killed,  and  of  over  four  million  carried  but 
one  was  injured.  Carelessness  on  the  part  of  the  in- 
jured is  responsible  for  a  large  proportion  of  the  acci- 
dents among  employes,  but  the  figures  given  lead  to  the 
inference  that  the  railroads  use  care  in  furnishing  prop- 
er roadbeds,  rolling  stock,  and  appliances,  and  in  hir- 
ing competent  servants  and  adopting  proper  methods 
of  work.  Few  injuries  can  be  traced  to  a  failure  in  these 
personal  duties  of  the  master  compared  with  the  num- 
ber which  are  caused  by  the  negligence  of  fellow  serv- 
ants in  coupling  cars,  moving  trains,  switching,  and 
such  acts  which  are  generally  done  by  men  occupying 
inferior  positions  and  coming  within  the  definition  of 
fellow  servants  rather  than  delegates  of  the  master.  For 
all  injuries  arising  from  such  acts  the  common  law  gives 
no  remedy,  and  this  hardship  has  been  redressed  in 
many  states  by  the  enactment  of  statutes  removing  or 
limiting  the  defense  of  fellow  service  in  the  case  of 
railroad  employes.^     The  employers'  liability  acts  of 

1  Certain  statutes  limit  the  defense  of  fellow  service,  but  do  not 
entirely  remove' it;    others  abrogate  it  entirely. 

St.  Ark.  c.  130,  §  6248:  "All  persons  engaged  in  the  service  of 
any  railway  corporations,  foreign  or  domestic,  doing  business  in 
this  state,  who  are  intrusted  *  «  •  with  the  authority  of  super- 
intendence, control,  or  command  of  other  persons  in  the  employ  or 
service  of  such  corporation,  or  with  the  authority  to  direct  any 
other  employe,  in  the  performance  of  any  duty  of  such  employe,  are 
vice  principals  of  such  corporation,  and  are  not  fellow  servants  with 
such  employe." 

Section  6249:  "All  persons  who  are  engaged  in  the  common  serv- 
ice of  such  railway  corporations,  and  who,  while  so  engaged,  are 
working  together  to  a  common  purpose,  of  same  grade,  neither  of 
such  persons  being  intrusted  by  such  corporations  with  any  superin- 
tendence or  ccMitrd  ovei'  their  felk}w  employee,  are  fellow  servants 
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England,  Alabama,  IMassachusetts,  Colorado,  and  In- 
diana^  have  likewise  favored  the  employes  of  railroads 

with  each  other:  provided,  nothing  herein  contained  shall  be  so  cod. 
strued  as  to  make  employes  of  such  corporation  in  the  service  of 
such  corporation  feljow  servants  with  other  employes  of  such  cor- 
];K)ration  engaged  in  any  other  department  or  service  of  such  cor- 
poration. Employes  who  do  not  come  within  the  provisions  of  this 
section  shall  not  be  considered  fellow  servants." 

Laws  Utah  1896,  c.  24,  §  1:  "That  all  persons  engaged  In  the 
service  of  any  person,  firm,  or  corporation,  foreign  or  domestic, 
doing  business  in  this  state,  who  are  intrusted  by  such  person,  firm, 
or  corporation  as  employer  with  the  authority  of  superintendence, 
control,  or  command  of  other  persons  in  the  employ  or  service  of 
such  employer,  or  with  the  authority  to  direct  any  other  employe 
In  the  performance  of  any  duties  of  such  employe,  are  vice  princi- 
pals of  such  employer,  and  are  not  fellow  servants." 

Section  2:  "That  all  persons  who  are  engaged  in  the  service  of 
such  employer,  and  who,  while  so  engaged,  are  working  together  at 
the  same  time  and  place  co  a  common  purpose,  of  the  same  grade 
of  service,  neither  of  such  persons  being  intrusted  by  such  employer 
•with  any  superintendence  or  control  over  his  fellow  employes,  are 
fellow  servants  with  each  other:  provided,  that  nothing  herein  con- 
tained shall  be  so  construed  as  to  make  employes  of  such  employer 
in  the  service  of  such  employer  fellow  servants  with  other  employes 
engaged  in  any  other  department  of  service  of  such  employer.  Em- 
ployes who  do  not  come  within  the  provisions  of  this  section  shall 
not  be  considered  fellow  servants." 

St.  Wis.  1898,  c.  87,  §  1816:  "Every  railroad  company  operating 
any  railroad  which  is  in  whole  or  in  part  within  this  state  shall  be 
liable  for  all  damages  sustained  within  the  same  by  any  of  its  em- 
ployes without  contributory  negligence  on  his  part:  (1)  When  such 
Injury  is  caused  by  a  defect  in  any  locomotive,  engine,  car,  rail, 
track,  machinery,  or  appliance  required  by  said  company  to  be  used 
by  its  employes  in  and  about  the  business  of  their  employment,  if 
such  defect  could  have  been  discovered  by  such  company  by  reason- 

2  43  &  44  Vict.  c.  42,  §  1:  "(5)  By  reason  of  the  negligence  of  anj 
person  in  the  service  of  the  employer  who  has  the  charge  or  control 
of  any  signal,  points,  locomotive  engine,  or  train  upon  a  railway." 

Civ.Ck)de  Ala.  1896,  §  1749  (2590) :    "(5)  When  such  injury  is  caused 
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above  those  engaged  in  other  occupations  by  inserting 
a  clause  designed  exclusively  for  their  benefit. 

able  and  proper  care,  tests,  or  inspection;  and  proof  of  such  defect 
shall  be  presumptive  evidence  of  knowledge  thereof  on  the  part  of 
such  company.  (2)  When  any  such  employe  is  so  engaged  in  oper- 
ating, running,  riding  upon,  or  switching  passenger,  freight,  or  other 
trains,  engines,  or  cars,  and  while  engaged  in  the  performance  of 
his  duty  as  such  employe,  and  which  such  injury  shall  have  been 
caused  by  the  carelessness  or  negligence  of  any  other  employe,  offi- 
cer, or  agent  of  such  company  in  the  discharge  of  or  for  failure  to 
discharge  his  duties  as  such." 

Rev.  Code  N.  D.  1899,  §  3072:  "Every  railroad  corporation  owning 
or  operating  a  railroad  in  this  state  shall  be  liable  for  all  damages 
sustained  by  any  agent  or  servant  thereof  while  engaged  in  switch- 
ing or  in  the  operation  of  trains  by  reason  of  the  negligence  of  any 
other  agent  or  servant  thereof,  without  contributory  negligence  on 
his  part  when  sustained  within  this  state:  *  •  *  provided,  tnat 
nothing  in  this  article  shall  be  so  construed  as  to  render  any  rail- 
road company  liable  for  damages  sustained  by  any  employe,  agent, 
or  servant  while  engaged  in  the  construction  of  a  new  road,  or  any 
part  thereof,  not  open  to  public  travel  or  use." 

Ann.  Code  Iowa  1897,  §  2071:  "Every  corporation  operating  a  rail- 
way shall  be  liable  for  all  damages  sustained  by  any  person,  includ- 
ing employes  of  such  corporation,  in  consequence  of  the  neglect  of 
agents  or  by  any  mismanagement  of  the  engineers  or  other  employes 
of  the  corporation,  and  in  consequence  of  the  willful  wrongs,  whether 
of  commission  or  omission,  of  such  agents,  engineers,  or  other  em- 
ployes, when  such  wrongs  are  in  any  manner  connected  with  the 
use  and  operation  of  any  railway,  on  or  about  which  they  shall  be 
employed.    •    *    •" 

Laws  Ohio  1890.  p.  149,  §  3;  Bates'  Ann.  St.  p.  1900,  §  3:  "That 
in  all  actions  against  a  railroad  company  for  personal  injury  to  or 
death  resulting  from  personal  injury  of  any  person  while  in  the  em- 
ploy of  such  company,  arising  from  the  negligence  of  such  company 


by  reason  of  the  negligence  of  any  person  in  the  service  or  employ- 
ment of  the  master  or  employer,  who  has  the  charge  or  control  of 
any  signal,  points,  locomotive  engine,  switch,  car,  or  train  upon  a 
railway  or  of  any  part  of  the  track  of  a  railway." 
Rev.  Laws  Mas*,  c.  106,  §  1,  cL  3  (Acts  1887,  c.  270,  §  1,  cl.  3): 
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The  purpose  of  this  enactment  is  more  effectually  to 
protect  employes  of  railroad  companies  from  the  pe- 
culiar dangers  of  that  business.     It  applies  only  to 

or  any  of  Its  officers  or  employes.  It  shall  be  held,  in  addition  to  the 
liability  now  existing  by  law,  that  every  person  in  the  employ  of 
such  company,  actually  having  power  or  authority  to  direct  or  con- 
trol any  other  employe  of  such  company,  is  not  the  fellow  servant, 
but  superior,  of  such  other  employe;  also,  that  every  person  in  the 
employ  of  such  company  having  charge  or  control  of  employes  In 
any  separate  branch  or  department  shall  be  held  to  be  the  superior, 
and  not  fellow  servant,  of  employes  in  any  other  branch  or  depart- 
ment who  have  no  power  to  direct  or  control  in  the  branch  or  de- 
partment in  which  they  are  employed." 

Laws  Miss.  1898,  c.  C6,  §  1:  "Every  employe  of  any  corporation 
shall  have  the  same  rights  and  remedies  for  an  injury  suffered  by 
him  from  the  act  or  omission  of  the  corporation  or  its  employes  as 
are  allowed  by  other  persons  not  employes,  where  the  injury  results 
from  the  negligence  of  a  superior  agent  or  officer,  or  of  a  person 
having  the  right  to  control  or  direct  the  services  of  the  party  in- 
jured, and  also  when  the  Injury  results  from  the  negligence  of  a 
fellow  servant  engaged  in  another  department  of  labor  from  t^-at 
of  the  party  injured,  or  of  a  fellow  servant  on  another  train  of  cars, 
or  one  engaged  about  a  different  piece  of  work.  Knowledge  by  an 
employe  injured  of  the  defective  or  unsafe  character  or  condition  of 
any  machinery,  ways,  or  appliances,  or  of  the  improper  loading  of 
cars,  shall  not  be  defense  to  an  action  for  injury  caused  thereby, 
except  as  to  conductors  or  engineers  in  charge  of  dangerous  or  un- 
safe cars  or  engines  voluntarily  operated  by  them."  See  Brooks  r. 
Mississippi  Cotton-Oil  Co.  (Miss.)  25  So.  479. 

Civ.  Code  Mont.  p.  955,  §  905:  "In  every  case,  the  liability  of  the 
corporation  to  a  servant  or  employe  acting  under  the  orders  of  his 
superior  shall  be  the  same  In  cases  of  injury  sustained  by  default 
or  wrongful  act  of  his  superior,  or  to  an  employe  not  appointed  or 
controlled  by  him,  as  if  such  servant  or  employe  were  a  passenger." 

St.  Minn.  1894,  §  2701:     "Every  railroad  corporation  owning  or 

"The  negligence  of  a  person  In  the  service  of  the  employer  who 
was  in  charge  or  control  of  a  signal,  switch,  locomotiye  engine,  or 
train  upon  a  railroad." 
Rev.  Laws  Mass.  c  106,  §  1,  cL  S  (Acts  U97.  c  491.  t  2) :     "Who- 
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railroad  employes,  and  whether  or  not  a  case  comes  with- 
in its  terms  depends  first  upon  the  question  whether 

optjrating  a  railroad  in  this  state  shall  be  liable  for  all  damages  sus- 
tained by  any  agent  or  servant  thereof,  *  *  *  without  contribu- 
tory negligence  on  his  part,  when  sustained  within  this  state: 
•  *  *  provided,  that  nothing  in  this  act  shall  be  so  construed  as 
to  render  any  railroad  company  liable  for  damages  sustained  by  any 
employe,  agent,  or  servant  while  engaged  in  the  construction  of  a 
new  road,  or  any  part  thereof,  not  open  to  public  travel  or  use." 

Ck)mp.  Laws  Wyo.  1876,  c.  97:  "Any  person  in  the  employment  of 
any  railroad  company  in  this  territory  who  may  be  killed  by  any 
locomotive,  car,  or  other  rolling  stock,  or  other  property  of  said  com- 
pany, whether  in  the  performance  of  his  duty  or  otherwise,  his 
widow  or  heirs  may  have  the  same  right  of  action  for  damages 
against  such  company  as  if  said  person  so  killed  were  not  in  the 
employ  of  said  company;  *  *  *  and  any  person  in  the  employ 
of  said  company  who  may  be  injured  by  any  locomotive,  car,  or  other 
rolling  stock  of  said  company,  or  by  other  property  of  said  company, 
shall  have  his  action  for  damages  against  said  company  the  same 
as  if  he  were  not  in  the  employ  of  said  company.     *     *     *  " 

Laws  N.  M.  1893,  c.  28:  "Every  corporation  operating  a  railway 
in  this  territory  shall  be  liable  in  a  sum  sufficient  to  compensate 
such  employe  for  all  damages  sustained  by  any  employe  of  such 
corporation,  the  person  injured  or  damaged  being  without  fault  on  his 
or  her  part,  occurring  or  sustained  in  consequence  of  any  misman- 
agement, carelessness,  neglect,  default,  or  wrongful  act  of  any  agent 
or  employe  of  such  corporation,  while  iu  the  exercise  of  their  several 
duties,  when  such  mismanagement,  carelessness,  neglect,  default,  or 
wrongful  act  of  such  employe  or  agent  could  have  been  avoided  by 
such  corporation  through  the  exercise  of  reasonable  care  or  diligence 
in  the  selection  of  competent  employes  or  agents,  or  by  not  over- 
working said  employes,  or  requiring  or  allowing  them  to  work  an 
unusual  or  unreasonable  number  of  hours.     *     *     *  " 

Gen.  Laws  Tex.  1897,  c.  6,  §  1:  "That  every  person,  receiver,  or 
corporation  operating  a  railroad  or  street  railway  the  line  of  which 
shall  be  situated  in  whole  or  in  part  in  this  state  shall  be  liable  for 


ever,  as  a  part  of  his  duty  for  the  time  being,  physically  controls  or 
directs  the  movements  of  a  signal,  switch,  locomotive  engine,  or 
train,  shall  be  deemed  to  be  a  person  in  charge  or  control  of  a 
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it  is  an  injury  received  in  operating  a  "railroad,"  as  that 
word  was  understood  by  the  framers  of  the  act.     "Rail- 

all  damages- sustained  by  any  servant  or  employe  thereof  while  en- 
gaged in  the  work  of  operating  the  cars,  locomotives,  or  trains  of 
such  person,  receiver,  or  corporation,  by  reason  of  the  negligence  of 
any  other  servant  or  employe  of  such  person,  receiver,  or  corpora- 
tion, and  the  fact  that  such  servants  or  employes  were  fellow  serv- 
ants with  each  other  shall  not  impair  or  destroy  such  liability." 

Section  2:  "All  persons  engaged  in  the  service  of  any  person,  re- 
ceiver, or  corporation  controlling  or  operating  a  railroad  or  street 
railway  the  line  of  which  shall  be  situated  in  whole  or  in  part  In 
this  state,  who  ara  intrusted  by  such  person,  receiver,  or  corporation 
with  the  authority  of  superintendence,  control,  or  command  of  other 
servants  or  employes  of  such  person,  receiver,  or  corporation,  or  with 
the  authority  to  direct  any  other  employe  in  the  performance  of  any 
duty  of  such  employer,  are  vice  principals  of  such  person,  receiver, 
or  corporation,  and  are  not  fellow  servants  with  their  coemployes." 

Section  3:  "All  persons  who  are  engaged  in  the  common  service 
of  such  person,  receiver,  or  corporation,  controlling  or  operating  a 
railroad  or  street  railway,  and  who,  while  so  employed,  are  in  the 
same  grade  of  employment  and  are  doing  the  same  character  of  work 
or  service  and  are  working  together  at  the  same  time  and  place,  and 
at  the  same  piece  of  work  and  to  a  common  purpose,  are  fellow 
servants  with  each  other.  Employes  who  do  not  come  within  the 
provisions  of  this  section  shall  not  be  considered  fellow  servants." 

Priv.  Laws  N.  C.  1897,  c.  56:  "That  any  servant  or  employe  of 
any  railroad  company  operating  in  this  state  who  shall  suffer  injury 
to  his  person,  or  the  personal  representative  of  any  such  servant  or 
employe  who  shall  have  suffered  death,  in  the  course  of  his  services 
or  employment  with  said  company,  by  the  negligence,  carelessness, 
or  incompetency  of  any  other  servant,  employe,  or  agent  of  the  com- 
pany, or  by  any  defect  in  the  machinery,  ways,  or  appliances  of  the 
company,  shall  be  entitled  to  maintain  an  action  against  such  com^ 
pany." 

Rev.  St.  Mo.  1899,  §  2873:     "That  every  railroad  corporation  own- 

signal,  switch,  locomotive  engine,  or  train  within  the  meaning  of 
the  above  provision." 

Sess.  Laws  Colo.  1893,  c.  77,  5  1;  Mills'  Ann.  St.  1891-96,  §  1511a: 
"(3)  By  reason  of  the  negligence  of  any  i>er8on  in  the  service  of  the 
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road"  means  a  permanent  track  over  which  goods  or 
passengers  are  conveyed  from  place  to  place  in  vehicles 

Ing  or  operating  a  railroad  in  this  state  shall  be  liable  for  all  dam- 
ages sustained  by  any  agent  or  servant  thereof  while  engaged  in  tho 
work  of  operating  such  railroad  by  reason  of  the  negligence  of  any 
other  agent  or  servant  the'-eof:  provided,  that  it  may  be  shown  in 
defense  that  the  person  injured  was  guilty  of  negligence  contributing 
as  a  proximate  cause  to  produce  the  injury." 

Gen.  St.  Kan.  1901,  §  5858:  "Every  railroad  company  organized  or 
doing  business  in  this  state  shall  be  liable  for  all  damages  done  to 
any  employe  of  such  company  in  consequence  of  any  negligence  of 
its  agents,  or  by  any  mismanagement  of  its  engineers  or  other  em- 
ployes to  any  person  sustaining  such  damage." 

Rev.  St.  Fla.  c.  4071,  §  3:  "If  any  person  is  injured  by  a  iriilroad 
company  by  the  running  of  the  locomotives  or  cars  or  other  ma- 
chinery of  such  company,  he  being  at  the  time  of  such  injury  an  em- 
ploye of  the  company,  and  the  damage  was  caused  by  negligence  of 
another  employe,  and  without  fault  or  negligence  on  the  part  of  the 
person  injured,  his  employment  by  the  company  shall  be  no  bar  to  a 
recovery." 

Civ.  Code  Ga.  §  2323:  "If  the  person  injured  is  himself  an  em- 
ploye of  the  company,  and  the  damage  was  caused  by  another  em- 
ploye, and  without  fault  or  negligence  on  the  part  of  the  person  in- 
jured, his  employment  by  the  company  shall  be  no  bar  to  the  re- 
covery." 

See  Sees.  Laws  Colo.  1901,  c.  67. 

On  the  other  hand,  see: 

Civ.  Code  Cal.  §  1970:  "An  employer  is  not  bound  to  indemnify 
his  employe  for  losses  suffered  by  the  latter  in  consequence  of  the 
ordinary  risks  of  the  business  in  which  he  is  employed,  nor  in  con- 
sequence of  the  negligence  of  another  person  employed  by  the  same 
employer  in  the  same  general  business,  unless  he  has  neglected  tJo 
use  ordir.ary  care  in  the  selection  of  the  culpable  employe." 

Pepper  &  Lewis'  Pa.  Dig.  vol.  2,  p.  3957,  §  137:  "Where  any  per- 
son shall  sustain  personal  injury  or  loss  of  life  while  lawfully  en- 
employer  who  has  the  charge  or  control  of  any  switch,  signal,  loco- 
motive engine,  or  train  upon  a  railroad." 

Bums'  Rev.  St.  Ind.  1901,  §  7083  (Acts  Ind.  1893,  c.  130,  § 
1):     "Fourth.     Where  such  injury  was  caused  by  the  negligence 
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propelled  by  the  use  of  steam.  An  electric  railroad  does 
not  come  within  the  meaning,  hut  the  test  is  not  so  much 
the  motive  power  employed,  as  the  dangers  liable  to  arise 

gaged  or  employed  on  or  about  the  )"oads,  works,  depots,  and  prem- 
ises of  a  railroad  company,  or  in  or  about  any  train  or  car  therein  or 
thereon,  of  which  company  such  person  is  not  an  employe,  the  right 
of  action  and  recoveiy  in  all  such  cases  against  the  company  shall  be 
such  only  as  would  exist  if  such  person  were  an  employe:  provided, 
that  this  section  shall  not  apply  to  passengers." 

These  railroad  statutes  have  been  uniformly  held  constitutional. 
Supra,  §  4.  In  the  states  where  the  statute  applies  only  to  certain 
specified  employes,  or  to  work  performed  under  certain  conditions, 
the  common  law  still  governs  such  cases  as  are  not  brought  within 
the  terms  of  the  act.  In  all  cases  it  must  appear  that  the  plaintiff 
himself  was  in  the  exercise  of  due  care,  whether  or  not,  by  the 
terms  of  the  statute,  this  is  made  a  requisite  of  recovery.  Neither  is 
the  defense  of  assumption  of  risk  affected  by  these  statutes  save  in 
so  far  as  it  applies  to  the  fellow-servant  exemption. 

The  courts,  in  construing  statutes,  do  not  lightly  abrogate  the  com- 
mon-law defense  of  fellow  service,  though  they  will  not  construe 
such  acts  so  strictly  as  to  deprive  the  servant  of  any  rights  which 
he  may  have  at  common  law.  The  statute  must  apply  clearly  to  em- 
ployes, and  expressly  provide  that  fellow  service  shall  not  be  a  bar 
to  recovery,  else  the  rights  given  will  be  read  in  the  light  of  the 
common-law  rules. 

Rev.  Laws  Mass.  c.  Ill,  §  267  (Pub.  St.  Mass.  c.  112,  §  212),  permit- 
ting the  recovery  of  damages  for  death  when  a  passenger  or  stran- 
ger is  killed  by  a  railroad,  was  amended  (Acts  1883,  c.  243)  by  add- 
ing the  words,  "and  if  an  employe  of  such  corporation,  being  in  the 
exercise  of  due  care,  is  killed  under  such  circumstances  as  would 
have  entitled  the  deceased  to  maintain  an  action  for  damages 
against   such   cori^oration   if   death   had   not   resulted,   the   corpo- 


of  any  person  in  the  service  of  such  corporation  who  has  charge 
of  any  signal,  telegraph  office,  switch  yard,  shop,  roundhouse, 
locomotive  engine,  or  train  upon  a  railway,  or  where  such  in- 
jury was  caused  by  the  negligence  of  any  person,  co-employe, 
or  fellow  servant  engaged  in  the  same  common  service  in  any 
of  the  several  departments  of  the  service  of  any  such  corporation, 
the   said   person,   co-employe  or  fellow   servant,   at  the  time  act- 
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in  the  prosecution  of  the  business.  Whatever  the  na- 
ture of  the  railroad,  it  must  possess  substantially  the 
same  characteristics,  in  the  way  of  tracks,  vehicles, 
switches,  signals,  etc.,  and  give  rise  to  substantially  the 
same  dangers,  as  are  found  in  the  steam  railroads  known 
to  the  framers  of  the  act.^ 

Under  the  act,  a  railway  servant  is  effectually  protect- 
ed, for  he  has  the  remedies  given  by  the  clauses  in  re- 
gard to  defects  in  ways,  works,  and  machinery,  and  the- 
negligence  of  persons  intrusted  with  general  or  limited 
superintendence,  and,  in  addition,  a  remedy  for  the  neg- 
ligence of  one  who  would  ordinarily  be  regarded  a  fel^ 
low  servant  in  the  strictest  sense,  if  that  servant  is  in 
charge  or  control  of  any  of  the  specified  parts  of  the- 
equipment.     This  is  the  only  clause  in  the  act  which 

ration  shall  be  liable  in  the  same  manner  and  to  the  same  ex- 
tent as  it  would  have  been  if  the  deceased  had  not  been  an 
employe."  As  to  this  provision,  the  court  has  said:  "The  pur- 
pose of  the  statute  is  to  permit  the  administrator  to  main- 
tain an  action  for  the  death  when  the  intestate  could  have  main- 
tained an  action  if  he  had  recovered,  and  not  otherwise.  When  hia. 
action  would  have  been  defeated  by  the  defense  of  common  employ- 
ment if  he  had  sued,  the  action  of  his  administrator  will  be  barred  in. 
the  same  way  in  a  suit  brought  on  account  of  his  death."  Dacey  v. 
Old  Colony  R.  Co.,  153  Mass.  112,  117.  See,  also,  Daley  v.  Boston  & 
A.  R.  Co.,  147  Mass.  101;  Peaslee  v.  Fitchburg  R.  Co.,  152  Mass.  155; 
Goodes  V.  Boston  &  A.  R.  Co.,  162  Mass.  287.  The  employers'  lia- 
bility act  cannot  be  coupled  with  this  statute  so  as  to  give  an  ad- 
ministrator a  right  of  action  under  the  railroad  act  which  would  not. 
otherwise  exist     Clark  v.  New  York,  P.  &  B.  R.  Co.,  160  Mass.  39. 

Ing  in  the  place  and  performing  the  duty  of  the  corporation  in  that, 
behalf,  and  the  person  so  injured  obeying  or  conforming  to  the  order- 
OL  some  superior  at  the  time  of  such  injury,  having  authority  to  di- 
rect; but  nothing  herein  shall  be  construed  to  abridge  the  liability  of. 
the  corporation  under  existing  lawg>'* 
<  Infra,  §  80,  note  48, 
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gives  a  remedy  for  an  act  of  manual  labor  negligently 
performed  by  a  servant,  since  the  "charge  or  control" 
may  be  a  charge  by  giving  orders  or  a  control  by  the 
application  of  physical  force.  The  character  of  the 
act  is  the  test,  and  the  relative  grade  or  rank  in  the 
service  of  the  negligent  servant  is  not  material.*  If  a 
person  is  found  to  be  in  "charge  or  control,"  the  act 
takes  from  the  master  the  defense  of  fellow  service,  and 
permits  recovery. 

§  74.    Charge  or  control. 

The  words  "charge  or  control"  refer  to  a  person  who  ha« 
either  the  general  oversight  or  charge  or  the  actual  physical 
manipulation  or  control  of  any  specified  parts  of  the  equipment 
of  a  railway. 

Although  the  words  "charge  or  control"  may  properly 
include  persons  who  are  intrusted  with  duties  of  super- 
intendence or  care  of  the  ways,  works,  and  machinery, 
yet,  as  special  provision  is  made  for  such  persons  in  the 
preceding  clauses  of  the  act,  it  has  been  held  that  the 
words  refer  to  servants  not  included  in  those  clauses. 
A  person  is  not  in  "charge  or  control,"  within  the  mean- 
ing of  the  act,  whose  duties  are  primarily  those  of  a 
superintendent,  or  who  is  intrusted  with  the  duty  of 
seeing  that  the  ways,  works,  or  machinery  are  in  proper 
condition.**  The  words  refer  to  a  fellow  servant  whose 
grade  or  relative  rank  in  the  service  is  immaterial  f  and 
it  is  no  objection  that  the  negligent  act  was  one  of 

♦  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton.  97  Ala.  240;  Culver  v. 
Alabama  M.  R.  Co.,  108  Ala.  330,  335;  Steffe  v.  Old  Colony  R.  Co., 
166  Mass.  262. 

B  Birmingham  Ry.  &  E.  Co.  v.  Baylor,  101  Ala.  488. 

«  Supra,  S  73. 
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manual  labor  rather  than  of  direction,  if  the  act  is  one 
of  charge  or  control  of  a  part  of  the  equipment.  The 
master  is  liable  for  the  negligence  of  a  servant  "who  is 
in  the  charge  or  control  of  signal  points,  cars,  etc.,  al- 
though such  person,  when  negligent,  is  voluntarily  as- 
sisting in  manual  labor."^ 

The  words  "charge  or  control"  mean  different  things, 
and  refer  to  acts  of  different  kinds.  In  an  early  case 
under  this  section  it  appeared  that  the  workman  whose 
negligence  was  complained  of  attended  to  the  oiling  and 
cleaning  of  the  points  and  locking  devices,  but  was  sub- 
ject to  the  orders  of  a  superior,  who  had  general  over- 
sight of  this  apparatus.  The  workman,  having  oiled 
the  points,  neglected  to  replace  the  cover,  whereby  the 
injury  happened.  It  was  held  that  the  plaintiff  could 
not  recover,  and  in  the  court  below  it  was  said :  "Now, 
certainly,  there  was  a  person  in  this  case  who  had  the 
'control'  of  the  points.  They  are  worked  by  the  man  in 
the  signal  box  by  means  of  a  highly  complicated  piece 
of  mechanism;  undoubtedly  he  had  'control'  over  them 
under  subsection  5.  It  is  not  suggested  that  Fisher  [the 
negligent  servant]  had  'control'  over  the  points,  but  it  is 
said  that  he  had  'charge'  of  them.  What  is  the  meaning 
of  a  person  having  the  'charge  or  control'  of  the  points? 
I  doubt  whether  the  words  'charge'  and  'control'  are  in- 
tended to  mean  different  things.  If  they  are,  and  if 
the  man  in  the  signal  box  was  not  the  person  in  this 
case  who  had  both  charge  and  control  of  the  points, 
possibly  Saunders,  the  inspector,  had  charge,  and  the 
man  in  the  signal  box  had  control."  The  decision  was 
affirmed  above,  where  it  was  said:     "I  cannot  think  that 

T  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240. 
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there  is  any  colour  for  saying  that  he  had  the  control 
of  the  points,  and  the  only  question  is  whether  he  is  a 
person  who  had  the  charge  of  them,  within  the  mean- 
ing of  the  statute.  I  think  that  to  be  such  a  person  he 
should  be  one  who  has  the  general  charge  of  the  points, 
and  not  one  who  merely  has  the  charge  of  them  at 
some  particular  moment."* 

In  a  case  which  went  to  the  house  of  lords  it  ap- 
peared that  the  engineer  was  engaged  in  moving  cars, 
one  at  a  time,  to  a  place  where  they  were  to  be  un- 
loaded, and  the  fireman  "scotched"  the  wheels  of  the 
others  to  prevent  their  running  down;  but  he  did  this 
negligently,  and  the  plaintiff  was  injured.  "What  is 
the  section  made  to  guard  against?  The  danger  to  em- 
ployes of  a  company  from  the  moving  of  a  train  from 
place  to  place  along  the  line.  That  is  the  source  of 
danger, — the  only  way  in  which  an  accident  can  hap- 
pen. Now,  why  has  not  the  person  upon  whose  act  it 
depends  whether  a  train  moves  or  does  not  move,  'con- 
trol of  the  train'?  It  is  the  only  sense  in  which  any 
one  has  'control'  of  a  train,  as  it  seems  to  me,  within 
the  meaning  of  the  section,  namely,  that  he  can  make 
it  move  or  not  move,  as  he  pleases.  If,  therefore,  you 
can  detach  that  operation  so  as  to  free  the  engine  driver 
from  all  liability,  as  soon  as  he  has  left  the  proper  per- 
son to  scotch,  and  let  him  go  on,  it  seems  to  me,  I  con- 
fess, to  follow  that  then  the  person  so  left  to  prevent 
that  train  from  moving  beyond  the  point  at  which  it 
was  intended  to  remain  cannot  be  said  to  be  otherwise 

lan  *in  charge  or  control'  of  the  train.     It  seems  to 

•  GIbbs  V.  Great  Weatem  Ry.  Co.,  11  Q.  B.  Div.  22,  25,  12  Q.  B.  Div. 
208,  212. 
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me  that  the  word  'control'  is  perfectly  appropriate  to 
what  he  has  to  do  in  relation  to  it,  namely,  control  its 
motion  or  prevent  its  moving."* 

The  question  whether  "charge"  and  "control"  are  to 
be  taken  separately  and  given  different  meanings  has 
been  the  subject  of  decision  in  Massachusetts.  A  train 
was  being  switched  under  the  supervision  of  the  con- 
ductor. Brakemen  were  on  detached  cars,  and  the  fore- 
man of  the  switching  gang  directed  on  which  tracks 
the  train  was  to  be  placed.  Inasmuch  as  all  were  un- 
der the  supervision  of  their  superior,  the  conductor,  it 
was  held  that  neither  the  brakemen  nor  the  foreman 
came  within  the  act.  The  court  said :  The  words  "are 
to  be  regarded,  not,  perhaps,  as  synonymous,  but  as  ex- 
planatory of  each  other,  and  as  used  together  for  the 
purpose  of  describing  more  fully  one  and  the  same 
thing.  »  *  *  If  'control'  is  one  thing  and  'charge' 
is  another,  then,  inasmuch  as  to  some  extent  every  brake- 
man  upon  a  train  would  have  'control'  of  it,  every  em- 
ploye injured  by  an  accident  resulting  from  the  care- 
lessness of  a  brakeman  would  have  a  right  of  action 
against  the  corporation  which  employed  him,  and  the 
defense  of  common  employment  as  to  brakemen  would 
be  done  aw^ay  with,  even  though  the  brakeman  might  be 
acting  under  an  immediate  superior.  The  statute  is  to 
be  fairly  construed,  and,  while  it  removes  the  defense 
of  common  employment  in  some  cases,  it  does  not  ex- 
tinguish it  altogether,  and  we  do  not  think  that  the 
legislature  intended  that  it  should  be  abolished  in  all 
cases  where  injuries  were  sustained  by  the  carelessness 
of  a  brakeman.     If  it  had,  it  would  have  used  language 

9  McCord  V.  Cammell  &  Co.  [1896]  App.  Cas.  57,  67. 
(334) 


Ch.  7]  RAILROAD  EMPLOYES.  §   74 

more  truly  descriptive  of  a  brakeman's  usual  occupa- 
tion than  the  words  'any  person  in  the  service  of  the 
employer  who  has  the  charge  or  control  of  any  ♦  ♦  ♦ 
train  upon  a  railroad.'  It  is  the  charge  or  control  of 
which  the  statute  speaks,  and  not  a  charge  or  control, 
and  it  is  the  charge  or  control  of  a  train  as  a  connected 
whole  which  is  meant,  not  of  portions  which  together 
form  a  whole.  ♦  ♦  ♦  We  think,  therefore,  that  by 
the  words  'any  person  ♦  ♦  ♦  who  has  the  charge  or 
control'  is  meant  a  person  who,  for  the  time  being  at 
least,  has  immediate  authority  to  direct  the  movements 
and  management  of  the  train  as  a  whole  and  of  the  men 
engaged  upon  it,  *  *  *  The  mere  fact  that  a  labor- 
er or  brakeman  is  put  in  such  a  position  that  for  the 
moment  he  physically  controls  and  directs  its  move- 
ments under  the  eye  of  his  superior  does  not  of  itself 
constitute  him  a  person  in  the  'charge  or  control'  of  the 
train,  though  there  may  be  circumstances  under  which 
he  would  have  such  charge  or  control."^**  Since  the  de- 
cision in  this  case  the  Massachusetts  legislature  has 
passed  an  act  declaring  that  "whoever,  as  a  part  of  his 
duty  for  the  time  being,  physically  controls  or  directs  the 
movement  of  a  signal,  switch,  locomotive  engine,  or  train 
shall  be  deemed  to  be  a  person  in  charge  or  control."" 
The  effect  of  this  decision  has  been  still  further  weakened 
T)y  a  recent  case,  where  the  tower  man  in  a  railrond  yard 
misplaced  a  switch  and  injured  the  plaintiff.  The 
tower  man  received  directions  how  to  place  the  switch 
from  the  conductor  of  the  train.    "The  movements  which 

10  Caron  v.  Boston  &  A.  R.  Co.,  164  Mass.  523.  528. 

11  Rev.  Laws  Mass.  c.  106,  §  1,  cl.  3  (Acts  Mass.  1897,  c.  491,  §  2, 
'Which  omitted  locomotive  engine) ;  supra,  note  2. 
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were  to  be  made  with  the  cars  were  entirely  under  the 
control  of  the  men  on  the  ground,  and  all  that  the 
man  in  the  tower  had  to  do  was  to  make  the  move- 
ments, by  throwing  his  lever,  required  to  carry  out  the 
signals  and  orders  given  him  by  the  conductor  or  the 
switchman."  The  court  said:  "We  think  it  plain  that 
the  tower  man,  whose  duty  it  was  to  move  the  switch, 
was  a  person  in  'charge  or  control  of  *  *  *  any 
switch,'  within  the  meaning  of  St.  1887,  c.  270,  §  1,  cl.  3. 
Even  if  another  person  gave  him  directions  or  exer- 
cised supervision  over  him  in  such  a  way  as  to  be  iu 
charge  of  a  switch  in  a  broad  sense,  so  that  the  rail- 
road company  might  be  liable  for  his  negligence  in 
giving  or  failing  to  give  proper  directions,  we  are  of 
opinion  that,  situated  in  the  tower  as  he  was,  having 
complete  manual  control  of  the  switch  after  receiving 
signals  and  orders  from  one  below,  his  control  and 
charge  for  the  time  were  of  a  kind  contemplated  by  the 
framers  of  the  statute."^^ 

The  words  "charge"  and  "control"  should  be  con- 
strued, as  they  are  written,  separately,  and  with  distinct 
meanings.  They  are  applicable  to  both  men  and  ma- 
chinery, and,  from  the  context,  must  bear  necessarily 
the  sense  of  authority  to  direct  men  by  orders  and  of 
power  to  direct  machinery  by  physical  force.  They  are 
apt  words,  therefore,  to  describe  the  duties  of  a  con- 
ductor of  a  train,  an  engineer  of  a  locomotive,  or  a  sig- 
nal man  in  his  box.  There  is  no  inconsistency  in  one 
person  having  the  general  charge,  and  another  the  phys- 
ical control,  over  any  of  the  equipment  mentioned,  and 
either  or  both  being  negligent.     And  thus  it  would  seem; 

12  Welch  v.  New  York,  N.  H.  ft  H.  R.  Co.,  176  Mass.  393,  398. 
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that,  whether  the  act  causing  the  injury  were  performed 
in  the  presence  of  an  immediate  superior  or  not,  if  it 
were  an  act  of  a  person  in  charge  or  in  control,  in  either 
sense  in  which  these  words  may  be  taken,  and  is  negli- 
gent, there  is  a  cause  of  action.  If  authority  were  the 
paramount  meaning,  "control"  would  be  superfluous, 
and  the  whole  section  would  but  slightly  extend  the 
master's  liability  beyond  what  had  already  been  done 
in  the  preceding  sections  relating  to  general  or  limited 
superintendence.  This  is  the  only  section  which  can  give 
a  remedy  for  the  negligent  performance  of  a  manual 
act,  and,  as  the  risk  of  danger  from  acts  of  that  char- 
acter is  the  greatest  that  railroad  employes  have  to  as- 
sume, it  must  have  been  the  intention  of  the  legislature, 
by  enacting  a  separate  clause  for  their  benefit,  to  give 
them  as  complete  a  remedy  as  possible. 

The  words  of  the  statute  "do  not  *  ♦  ♦  neces- 
sarily point  to  one  person  who  is  in  charge  of  the  whole 
train.  Different  duties  ♦  ♦  ♦  may  be  assigned  to 
different  persons,  and  in  that  case  each  and  all  of  those 
persons  are  charged  with  the  conduct  of  the  train ;  and, 
if  any  one  of  them  be  negligent  in  his  own  department, 
that  will  constitute  'negligence,'  bringing  the  case  within 
the  terms."  "The  statute  points  directly  to  the  per- 
son having  'the  charge  or  control  of  the  train'  as  being 
that  person  who,  at  the  time  when  the  negligent  act  is 
committed,  has  the  duty  laid  upon  him  of  performing 
that  act  with  reasonable  care."^^ 

isMcCord  V.  Cammell  &  Co.  [1896]  App.  Cas.  57,  65,  66;  Caron  v. 
Boston  &  A.  R.  Co.,  164  Mass.  523,  529.  "It  Is  possible  that  more 
than  one  person  may  have  the  'charge  or  control'  of  a  train  at  the 
same  time."  Haysler  v.  Great  Western  Ry.  Co.  (Dec.  17,  1881)  72 
Law  T.  120  (both  engineer  and  fireman  In  control). 
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In  each  particular  case  the  time,  place,  and  circum- 
stances must  determine  the  question  of  immediate  con- 
trol, and  this  question  is  ordinarily  one  of  fact  for  the 
jury  under  proper  instructions.^* 

§  75.     When  negligence  must  occur. 

The  negligence  of  a  person  in  charge  or  control  means  a 
negligent  use  of  the  equipment  for  a  proper  purpose. 

Negligence  of  a  person  in  charge  or  control  must  be 
shown  by  the  plaintiff.  This  negligence  must,  moreover, 
be  in  an  act  which  is  itself  an  act  of  charge  or  control, 
and  not  negligence  committed  by  a  person  during  the 
period  in  which  he  is  in  charge  or  control,  but  not  other- 
wise connected  with  it.  Thus,  a  servant  whose  duty  it  is, 
under  the  general  direction  of  a  superior,  to  oil  and  re- 
pair machinery  connected  with  the  points,  and  who  fails 
to  replace  the  cover  of  a  box,  after  oiling,  whereby  the 
plaintiff  is  injured,  is  not  only  not  within  the  meaning 
of  the  words  "charge  or  control,"  but  his  negligent  act 
is  not  an  act  of  "charge  or  control."  "The  legislature 
had  in  contemplation  the  negligence  of  some  person  hav- 
ing charge  or  control  of  the  points  for  the  purposes  of 
traffic  and  of  movement."^°  Thus,  if  a  signal  man  in 
his  box  should  be  in  the  actual  management  or  control 
of  his  signals,  yet  should  permit  a  wrench  to  fall  from 
the  window  upon  the  plaintiff,  this  would  be  a  negligent 
act  which,  though  occurring  during  the  period  of  his 
"charge  or  control,"  is  not  in  itself  an  act  of  charge  or 

1*  Louisville  &  N.  R.  Co.  v.  Richardson,  100  Ala.  232.  A  question 
"whether  or  not,  after  the  caboose  was  cut  off,  you  assumed  any 
management  of  the  train,"  is  admissible.  Caron  v.  Boston  &  A.  R. 
Co.,  164  Mass.  523. 

16  Gibbs  V.  Great  Western  Ry.  Co.,  11  Q.  B.  Div.  22. 
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control,  and  does  not  tend  to  vary  or  control  the  move- 
ments of  men  or  of  machinery.^®  A  person,  it  would 
seem,  is  not  in  charge  or  control,  and  therefore  not  neg- 
ligent within  the  act,  unless  he  is  handling  or  directing 
an  instrumentality  for  a  purpose  for  which  it  was  in- 
tended, and  his  negligence  consists  in  a  careless  use  of 
it  for  a  proper  purpose. 

5  76.     Sigfnals,  points,  and  switch. 

The  word  "switch"  is  omitted  in  the  acts  of  England 
and  Indiana,  but  in  England  it  would  seem  to  be  in- 
cluded in  "points"  which  are  the  movable' rails  and  the 
devices  which  turn  the  wheels  of  a  car  from  one  line  of 
track  to  another. 

A  fireman  who,  as  part  of  his  duties,  receives  and 
transmits  signals  to  the  engineer,  is  in  charge  and  con- 
trol of  signals  under  the  act.^"^  A  watchman  at  a  bridge 
is  in  charge  and  control  of  signals.^ ^  A  person  who 
cleans  and  oils  the  points  under  a  superior  is  not  in 
charge  or  control  of  them,  and  his  negligence  in  leaving 
a  cover  where  it  causes  injury  does  not  make  the  com- 
pany responsible.^®     A  tower  man  may  be  in  control 

i«  Compare  sections  62,  67,  supra. 

17  Richmond  &  D.  R.  Co.  v.  Jones,  92  Ala.  218;  Brown  v.  Louisville 

6  N.  R.  Co.,  Ill  Ala.  275;  Louisville  &  N.  R.  Co.  v.  Brown,  121  Ala. 
221. 

18  Columbus  &  W.  Ry.  Co,  v.  Bridges,  86  Ala.  448.  "If  he  gives  a 
signal  in  obedience  to  the  rules  of  the  company,  but  improperly,  the 
plaintiff  may  recover;  but  if  the  signal  is  not  given  in  accordance 
with  the  rules,  and  the  plaintiff,  knowing  the  rules,  relies  upon  the 
signal,  he  cannot  recover." 

in  Gibbs  v.  Great  Western  Ry.  Co.,  11  Q.  B.  Div.  22,  12  Q.  B.  DIv. 
208. 
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of  a  switch,  although  he  operates  it  aa  directed  by  a 
superior.^^  A  person  who  is  in  control  of  a  switch  is 
not  also  in  control  of  a  train.^^  If  thfe  engineer  or  con- 
ductor has  keys  by  which  he  may  open  a  switch,  he 
is  for  the  time  being  in  charge  and  control  of  it;  and 
a  section  foreman,  where  no  person  is  specially  appoint- 
ed to  attend  to  it,  is  not  by  virtue  of  his  position  in 
charge  or  control  of  the  switches.^^ 

§  77.     Locomotive  engine. 

"Locomotive  engine"  means  an  engine  used  for  the  purpose 
of  moving  cars  on  the  track  of  a  railway. 

"The  term  'locomotive  engine'  has  a  well-known  sig- 
nificance, and  is  used  generally  for  an  engine  to  draw  a 
train  of  trucks  or  cars  along  a  permanent  or  temporary 
set  of  rails,"  and  it  is  to  be  read  in  the  act  as  having 
that  meaning.  Thus,  a  traveling  crane  used  to  lift 
heavy  weights  is  not  a  locomotive  engine.^^  In  the  Ala- 
bama clause  a  comma  is  placed  between  "locomotive" 
and  "engine,"  and  the  question  arose  whether  a  man  in 
charge  and  control  of  a  stationary  engine,  whereby  cars 
were  moved  on  a  tramway  in  a  mine,  came  within  the 
act,  and  it  was  held  that  this  was  not  an  "engine  on 
the  track  of  a  railway,"  and  consequently  the  negligent 
person  was  a  fellow  servant.^^  But  where  the  negligent 
servant  was  in  charge  of  a  stationary  engine  which 

20  Welch  V,  New  York,  N.  H.  &  H.  R.  Co.,  176  Mass.  393. 

21  Fail-man  v.  Boston  &  A.  R,  Co.,  169  Mass.  170. 

22  Birmingham  Ry.  &  E.  Co.  v.  Baylor,  101  Ala.  488;  Cowen  v.  Ray 
(CCA.)  108  Fed.  320.  A  brakeman  sent  forward  to  place  torpedoes 
Is  for  the  time  being  in  charge  of  a  signal. 

23  Murphy  v.  Wilson,  52  Law  J.  Q.  B.  524,  525. 

24  Whatley  v.  Zenida  Coal  Co.,  122  Ala.  118 
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hauled  freight  cars  to  a  place  where  they  were  to  be 
unloaded,  and  the  count  was  upon  the  negligence  of  a 
person  in  charge  of  a  train,  and  not  in  charge  of  a 
locomotive  engine,  it  was  held  that  he  came  within  the 
act.25 

A  street  car  operated  by  electricity  is  not  a  locomotive 
engine  or  train  upon  a  railroad.  "By  the  words  'loco- 
motive engine  or  train  upon  a  railroad'  must  be  under- 
stood railroad  and  locomotive  engines  and  trains  op- 
erated and  run  or  originally  intended  to  be  operated 
and  run  in  some  manner  and  to  some  extent  by  steam. 
This  undoubtedly  was  the  sense  in  which  the  words  were 
used  by  the  legislature  when  the  statute  was  enacted, 
and  w^e  do  not  feel  justified  now  in  giving  to  them  the 
broad  construction  for  which  the  plaintiff  contends. 
Possibly,  a  railroad,  when  the  motive  power  has  been 
changed  in  part  or  altogether  from  steam  to  electricity, 
or  some  other  mechanical  agency,  but  which  retains 
in  other  respects  the  characteristics  of  a  steam  rail- 
road, would  come  within  the  purview  of  the  act."^^ 

While  running  the  engine  and  performing  the  labor 
himself,  the  engineer  has  charge  or  control  of  it.^^  "Gen- 
erally, we  would  say,  especially  when  he  is  on  and  run- 
ning the  engine,  ♦  ♦  *  that  the  engineer  has  con- 
trol of  it.  It  may  be,  however,  when  he  is  not  in  the 
active  manipulation  of  it  that  other  persons  control  it. 
It  will  not  do  to  say,  therefore,  as  a  matter  of  law,  who 
has  the  control  or  charge  of  an  engine  at  any  particular 
time,  when  it  is  fairly  inferable  from  the  evidence  that 

25  Cox  V.  Great  Western  Ry.  Co.,  9  Q.  B.  Div.  106. 
20  Fallon  V.  West  End  St.  Ry.  Co.,  171  Mass.  249, 
27  Perdue  v.  Louisville  &  N.  R.  Co.,  100  Ala.  535;  Culver  v.  Alabama 
Ry.  Co.,  108  Ala.  330,  335. 
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either  one  or  the  other  of  two  persons  may  have  such 
control.  In  each  particular  case,  time,  place,  and  cir- 
cumstance must  determine  the  question  of  immediate 
control. "^^  Even  though  the  engineer  is  on  the  engine, 
the  fireman  may  be  in  charge  or  control  if  he  performs 
duties  more  properly  belonging  to  an  engineer,  such  as 
receiving  signals.'*^  At  the  same  time  it  is  possible  that 
both  engineer  and  fireman  should  each  have  charge  and 
control.^" 

Hostlers  or  caretakers  may  have  charge  or  control  of 
an  engine  after  it  has  finished  its  run.^^  The  decision 
in  Massachusetts  has  been  otherwise.  "The  statute 
*  *  *  'seems  chiefly  to  contemplate  the  danger  from 
a  locomotive  engine  or  train  as  a  moving  body,  and  to 
provide  against  the  negligence  of  those  who,  either 
wholly  or  in  part,  control  its  movements.'  This  engine 
was  stalled  in  the  roundhouse  for  repairs,  and  was  not 
upon  a  railroad  track,  as  the  words  ordinarily  are  used. 
The  case  would  be  different,  perhaps,  if  it  had  been 
standing  on  a  track,  waiting  to  be  coupled  to  a  train, 
or  for  some  temporary  purpose.  If  the  engine  had  been 
in  the  repair  shop,  no  one,  we  think,  would  contend  that 
it  was  upon  a  railroad  track,  within  the  fair  meaning 
of  the  act.  The  fact  that  it  was  in  the  roundhouse  in- 
stead, where  such  repairs  were  made  as  could  be  made 
comfortably,  does  riot,  it  seems  to  us,  make  any  differ- 
ence."^^ 

28  Louisville  &  N.  R.  Co.  v.  Richardson,  100  Ala.  232. 

29  Brown  v.  Louisville  &  N.  R.  Co.,  Ill  Ala.  275. 

30  Haysler  v.  Great  Western  Ry.  Co.  (Dec.  17,  1881)  72  Law  T.  120. 

31  Louisville  &  N.  R.  Co.  v.  Mothershed,  97  Ala,  261;  Louisville  & 
N.  R.  Co.  V.  Richardson,  100  Ala.  232. 

32  Perry  v.  Old  Colony  R.  Co.,  164  Mass.  296,  301. 
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Cases  of  negligence  on  the  part  of  a  person  in  charge 
or  control  of  an  engine  are  collected  below.*^ 

§  78.     Cars. 
"Car"  means  a  vehicle  ordinarily  used  on  railroads, 

"It  is  argued  that  as  the  word  'car'  is  used  in  connec- 
tion with  the  words  'locomotive,'  'engine/  and  'train,'  it 
was  intended  to  mean  a  vehicle  used  on  a  railway  for 
the  transportation  of  passengers  or  freight,  which  is 
propelled  by  a  locomotive  or  engine  and  forms  a  part 
of  a  train.  *  *  *  As  the  clause  of  the  statute  which 
is  under  consideration  has  reference  to  injuries  received 
in  railway  service,  it  seems  plain  that  the  word  'car,' 

»3  Failure  to  warn  when  about  to  move  engine,  Hayaler  v.  Great 
Western  Ry.  Co.  (Dec.  17,  1881)  72  Law  T.  120;  Clowes  v.  Atlantic 
Patent  Fuel  Co.  (Oct.  28,  1882)  73  Law  T.  432;  Indianapolis  Union 
Ry.  Co.  V.  Houlihan  (Ind.)  60  N.  E.  943;  Hissong  v.  Richmond  &  D. 
R.  Co.,  91  Ala.  514;  Louisville  &  N.  R.  Co.  v.  Baker,  106  Ala.  624; 
Alabama  M.  Ry.  Co.  v.  McDonald,  112  Ala.  216;  Louisville  &  N.  R. 
Co.  V.  Morgan,  114  Ala.  449 ;  Davis  v.  New  York,  N.  H.  &  H.  R.  Co., 
159  Mass.  532;  Nihill  v.  New  York,  N.  H.  &  H.  R.  Co.,  167  Mass.  52. 
Violently  jerking  back  engine.  Highland  Ave.  &  B.  R.  Co.  v.  Miller, 
120  Ala.  535;  Graham  v.  Boston  &  A.  R.  Co.,  156  Mass.  4.  Running 
too  fast  over  defective  track,  Alabama  G.  S.  R.  Co.  v.  Davis,  119  Ala. 
572.  Permitting  iron  rake  to  tall  frcm  tender,  Culver  v.  Alabama 
M.  Ry.  Co.,  108  Ala.  330.  Disobedience  of  rule  to  approach  switch 
slowly,  Louisville  &  N.  R.  Co.  v.  Mothershed,  97  Ala.  261;  Coughlan  v. 
City  of  Cambridge,  166  Mass.  268.  Failure  to  look  for  signal.  Fair- 
man  v.  Boston  &  A.  R.  Co.,  169  Mass.  170.  Running  over  plaintiff, 
Louisville  &  N.  R.  Co.  v.  Markee,  103  Ala.  160;  McGhee  v.  Campbell 
(C.  C.  A.)  101  Fed.  936.  Turning  steam  on  plaintiff,  Louisville  &  N. 
R.  Co.  V.  Richardson,  100  Ala.  232.  Engineer  disobeying  city  orui- 
nance  by  running  too  fast,  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Moore, 
152  Ind.  345;  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Peterson  (Ind.)  59  N. 
E.  1044.  Rapid  running  not  per  se  negligence.  Perdue  v.  Louisville  & 
N.  R.  Co.,  100  Ala.  535;  Louisville  &  N.  R.  Co.  v.  Woods,  105  Ala. 
661.    Disobeying  signal,  Richmond  &  D.  R.  Co.  v.  Farmer,  97  Ala.  141. 
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as  here  used,  does  not  include  such  vehicles  moved  on 
wheels  as  are  not  used  on  railways,  though  there  are  such 
vehicles  which  may  properly  be  called  cars.  ♦  *  ♦ 
We  find  nothing  in  the  language  of  the  statute  to  sug- 
gest that  the  word  as  there  used  was  intended  to  convey 
a  meaning  which  excludes  the  idea  of  a  hand  or  lever 
car.  *  *  *  It  is  plain  that  subdivision  5  of  the 
statute  covers  the  case  of  an  injury  caused  by  reason 
of  the  negligence  of  a  co-employe  who  has  the  charge 
or  control  of  a  car,  though  such  car  is  at  the  time  in  no 
way  connected  with  an  engine  and  is  not  a  part  of  a 
train.  The  negligent  handling  of  a  detached  passenger 
or  freight  car  may  cause  an  injury  which  is  actionable 
under  the  statute.  It  is  not  necessary  that  the  car  be 
connected  in  any  way  with  a  locomotive,  or  with  other 
cars  forming  a  train.  If  the  car  is  adapted  to  the  rails 
of  a  railroad,  and  is  used  in  the  business  of  railroads, 
we  think  that  it  is  none  the  less  within  the  meaning  of 
the  word,  as  used  in  the  statute,  because  it  is  made  to 
be  propelled  by  hand."^*  Possibly  an  electric  car  might 
come  within  this  deflnition.^^ 

A  brakeman  on  a  shunted  car  who  fails  to  look  out 
is  within  the  act,^®  and  the  negligence  of  a  man  running 
a  handcar,  in  checking  its  speed  too  suddenly,  gives  a 
cause  of  action.^"'^  "If  one  have  charge  or  control  of  a 
car  only  for  the  purpose  of  bringing  it  to  rest  on  a  track, 

«4  Kansas  City,  M.  &  B.  R.  Co.  v,  Crocker,  95  Ala.  412,  421. 

85  Louisville  &  N.  R.  Co.  v.  Anchors,  114  Ala.  492.  But  see  Fallon 
V.  West  End  St.  Ry.  Co.,  171  Mass.  249. 

»6  Louisville  &  N.  R.  Co.  v.  Thornton,  117  Ala.  274. 

87  Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker,  95  Ala.  412;  Jones  v. 
Alabama  Mineral  R.  Co.,  107  Ala.  400;  Alabama  Mineral  R.  Co.  v. 
Jones,  121  Ala.  113. 
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and  he  places  it  in  a  dangerous  position  thereon,  and 
in  consequence  of  its  being  there  an  injury  afterwards 
results,  this  is  actionable  negligence  within  subsection  5. 
Such  person  must  not  only  exercise  due  care  in  moving 
the  car,  but  he  is  also  under  a  duty  to  see  that  it  is  not 
placed  and  left  in  a  dangerous  position."^® 

§  79.     Train. 

"Train"  means  either  one  or  more  cars,  snch  as  are  used 
upon  railways,  either  with  or  without  a  locomotive. 

Save  in  the  Alabama  act,  no  mention  is  made  of  cars 
as  distinct  from  a  "train,"  and  the  question  at  once 
arose  whether  one  or  more  cars  coupled  together  consti- 
tuted a  train,  and  whether  a  locomotive  was  essential. 
It  was  held  in  England  that  a  locomotive  was  not  neces- 
sary to  a  train.  "A  train  is  a  train,  whether  consisting 
of  trucks  laden  with  goods  or  of  carriages  filled  with 
passengers.  The  character  of  the  load  makes  no  differ- 
ence. Nor  do  I  think  that  a  locomotive  engine  is  es- 
sential to  the  making  of  a  train."  In  this  case  it  was 
held  that  freight  cars  which  were  moved  to  the  place 
where  they  were  to  be  unloaded  by  means  of  a  station- 
ary engine  constituted  a  train,  within  the  act.^^  "The 
legislature  meant  that  a  locomotive  engine  by  itself,  or 
anything  that  was  drawn  along  a  railway,  or  was  in 
course  of  being  drawn  along  a  railway  by  that  locomo- 
tive engine,  should  be  included  in  'a.  train.'  I  doubt 
very  much  whether  it  would  depend  upon  the  number 
of  carriages  or  the  number  of  vehicles   going  upon 

•8  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240,  248;  Chicago 
A  E.  I.  R.  Co.  V.  Richards  (Ind.  App.)  61  N.  E.  18. 
»»  Cox  V.  Great  Western  Ry.  Co.,  9  Q.  B.  Div.  106,  109. 
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wheels  which  the  locomotive  was  taking  along  the  rail- 
way. I  should  chink  the  legislature  intended  a  very 
wide  scope  to  be  given  to  the  use  of  these  words.""*" 

In  Massachusetts  it  is  held  that  an  engine  and  one 
or  more  cars  constitute  a  train.*^  "It  is  not  easy  to 
define  what,  under  all  circumstances,  would  constitute 
a  train,  within  the  meaning  of  the  statute.  A  locomo- 
tive with  one  or  more  cars  attached  to  it,  with  or  with- 
out passengers  or  freight,  in  motion  upon  a  railroad 
from  one  point  to  another  by  means  of  power  furnished 
by  the  locomotive,  would  undoubtedly  constitute  a  train. 
*  *  *  So  it  would  if  the  steam  was  shut  off  from  the 
locomotive,  and  the  train  was  moving  by  its  own  mo- 
mentum. Whether  a  single  car  under  such  circum- 
stances would  constitute  a  train,  or  whether  a  number 
of  cars  coupled  together  and  at  rest  would  constitute 
one,  we  need  not  now  consider.  The  word  'train,'  as 
used  in  the  railroad  act  (Pub.  St.  c.  112),  generally  sig- 
nifies cars  in  motion.  Usually  the  power  would  be  fur- 
nished by  a  locomotive.  But  whether  a  number  of  cars 
coupled  together  and  in  motion,  and  forming  one  con- 
nected whole,  do  or  do  not  constitute  a  train,  does  not 
depend,  we  think,  upon  whether  a  locomotive  engine  is 
attached  to  them  at  the  time  and  they  are  moved  by 
the  power  thus  supplied.  The  liability  to  accident,  for 
which  St.  1887,  c.  270,  was  designed  to  furnish  a  remedy, 
would  be  the  same  in  kind,  though  perhaps  not  so  great 
in  degree,  whether  the  motive  power  was  furnished  by 

4oMcCord  V.  Cammell  &  Co.  [1896]  App.  Cas.  57,  64;  Kansas 
City,  M.  &  B.  R.  Co.  v.  Crocker,  95  Ala.  412. 

*i  Dacey  v.  Old  Colony  R.  Co.,  153  Mass.  112;  Shea  v.  New  York,  N. 
H.  &  H.  R.  Co.,  173  Mass.  177. 
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a  locomotive  attached  to  the  cars  on  in  some  other  man- 
ner. And  it  seems  to  us  that  a  number  of  cars  coupled 
together  as  these  were,  forming  one  connected  whole 
and  moving  from  one  point  to  another  upon  a  railroad, 
in  the  ordinary  course  of  its  traffic,  under  an  impetus 
imparted  to  them  by  a  locomotive  which  shortly  before 
the  accident  had  been  detached,  constitute  a  train,  with- 
in the  meaning  of  St.  1887,  c.  270,  §  1,  cl.  3."^2  i^  jg 
now  settled  by  statute  that  one  or  more  cars  in  motion, 
whether  attached  to  an  engine  or  not,  shall  constitute 
a  train.*^ 

The  charge  or  control  of  a  train  means  the  charge  of 
it  as  a  connected  whole,  and  not  of  portions  which,  taken 
together,  form  the  whole.**  "It  relates  to  the  train  or 
locomotive  engine  as  a  whole,  and  not  to  the  individual 
parts  which  make  up  the  train  or  engine.  The  statute 
might  have  been  made  to  include  those  who  have  charge 
of  the  construction  of  the  engine  or  the  cars,  or  who 
inspect  them.  Neglect  of  their  duties  would  be  likely 
to  cause  an  accident  to  the  train  while  in  motion.  But 
the  legislature  in  this  part  of  the  statute  has  gone  no 
further  than  to  include  those  whose  duties  relate  to  the 
charge  of  a  locomotive  engine  or  the  train  when  com- 
plete."    Thus,  where  a  train  broke  apart  because  too 

<2  Caron  v.  Boston  &  A,  R.  Co.,  164  Mass.  523,  527;  Devino  v.  Bos- 
ton &  A.  R.  Co.,  159  Mass.  348. 

*3  Rev.  Laws  Mass.  c.  106,  §  1,  cl.  3  (Acts  1897,  c.  491,  §  1) :  "One 
or  more  cars  which  are  in  motion,  whether  attached  to  an  engine 
or  not,  shall  constitute  a  train,  within  the  meaning  of  clause  3  of 
this  section." 

♦♦  Caron  v.  Boston  &  A.  R.  Co.,  164  Mass.  523,  528 ;  Thyng  v.  Fitch- 
burg  R.  Co.,  156  Mass.  13.  And  see  McCord  v.  Cammell  &  Co.  [189C] 
App.  Cas.  57,  65. 
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short  a  coupling  pin  was  used,  there  was  no  remedy  un- 
der the  act.^^ 

"Ordinarily,  one  who  is  to  determine  whether  the  train 
is  to  move  or  remain  stationary,  and  who  is  to  give  di- 
rections as  to  the  moving  or  stopping  of  the  train,  may 
be  said  to  be  in  the  charge  or  control  of  it."*^  He  need 
not  be  on  the  train  itself,  or  have  any  specified  rank  in 
the  service.  If  one  controls  the  movement  of  the  train, 
not  by  giving  directions,  but  by  the  application  of  phys- 
ical force,  as  the  engineer  in  managing  his  engine,  or 
a  brakeman  applying  brakes  on  shunted  cars,  he  may 
be  said  to  be  in  charge  or  control. 

Examples  of  negligence  of  a  person  in  charge  or  con- 
trol of  a  train  are  collected  below.^^ 

45  Thyng  v.  Fitchburg  R.  Co.,  156  Mass.  13. 

46  StefEe  V.  Old  Colony  R.  Co.,  156  Mass.  262.  Thus,  a  conductor 
of  a  freight  train  has  charge  of  it.  Davis  v.  New  York,  N.  H.  &  H. 
R.  Co.,  159  Mass.  532;  Caron  v.  Boston  &  A.  R.  Co.,  164  Mass.  523.  Or 
the  conductor  of  switching  engine  making  up  train.  Thyng  v.  Fitch- 
burg R.  Co.,  156  Mass.  13.  Possibly  the  foreman  of  a  switching 
gang  when  the  conductor  is  present.  Caron  v.  Boston  &  A.  R.  Co., 
164  Mass.  523.  Sec  supra,  §  74.  And  the  conductor  may  be  in 
charge,  even  though  he  is  temporarily  absent.  Donahoe  v.  Old  Col- 
ony R.  Co.,  153  Mass.  356.  An  engineer  may  be  in  charge,  Davis  v. 
New  York,  N.  H.  &  H.  R.  Co.,  159  Mass.  532;  McCord  v.  Cammell  & 
Co.  [1896]  App.  Cas.  57.  An  engineer  or  fireman  may  be  in  charge 
of  detached  cars.  McCord  v.  Cammell  &  Co.  [1896]  App.  Cas. 
57.  A  capstan  man  in  control  of  a  stationary  engine  may  have 
charge  of  the  train  moved  by  it.  Cox  v.  Great  Western  Ry.  Co., 
9  Q.  B.  Div.  106.  Compare  Whatley  v.  Zenida  Coal  Co.,  122  Ala. 
118.  A  brakeman  may  be  in  control.  Steffe  v.  Old  Colony  R. 
Co.,  156  Mass.  262;  Caron  v.  Boston  &  A.  R.  Co.,  164  Mass.  523; 
Shea  V.  New  York  N.  H.  &  H.  R.  Co.,  173  Mass.  177.  A  station  agent 
is  not.  Fairman  v.  Boston  &  A.  R.  Co.,  169  Mass.  170.  Person  iif 
control  of  switch  is  not.  Fairman  v.  Boston  &  A.  R.  Co.,  169  Mass. 
170.  I 

47  Moving  train  without  warning.  Cox  v.  Great  Western  Ry.  Co., 
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§  80.    Upon  a  railway. 

"Upon  a  railway"  means  a  steam  railway  or  one  originally 
operated  as  snch. 

This  section  of  the  act  was  passed  to  meet  the  dan- 
gers arising  from  steam  railroads,  and  it  was  enacted 
at  a  time  before  electric  railways  had  been  adopted,  or 
street  railways  had  become  a  source  of  peculiar  danger. 
The  courts  have  confined  all  the  words  of  this  section, 
as  well  as  those  under  discussion,  to  the  kind  of  rail- 
road the  legislature  must  have  had  in  mind.^*  It  has 
been  held  in  England  that  a  tramway  does  not  come 
within  a  statute  relating  to  the  taxation  of  railroads,*" 
and  in  Alabama  an  electric  railroad  was  considered 
within  the  intention  of  a  statute  applicable  to  steam  rail- 
roads.^^ In  Massachusetts  it  has  been  distinctly  held 
that  an  electric  car  is  not  a  "locomotive  engine  or  train 
upon  a  railroad,"  though  "possibly  a  railroad  where  the 
motive  power  has  been  changed  in  part  or  altogether 
from  steam  to  electricity,  or  some  other  mechanical 

9  Q.  B.  Div.  106;  Steffe  v.  Old  Colony  R.  Co.,  156  Mass.  262;  Davis  v. 
New  York,  N.  H.  &  H.  R.  Co.,  159  Mass.  532.  Failure  to  block  cars. 
McCord  V.  Cammell  &  Co.  [1896]  App.  Cas.  57.  Shunting  car  witb 
too  great  speed,  or  not  applying  brakes  soon  enough,  Devine  v.  Boa- 
ton  &  A.  R.  Co.,  159  Mass.  348;  Shea  v.  New  York,  N.  H.  &  H.  R.  Co., 
173  Mass.  177.  Failing  to  order  cars  to  stop,  Devine  v.  Boston  &  A. 
R.  Co.,  159  Mass.  348.  Failure  to  warn  brakeman  of  broken  draw- 
bar, Donahoe  v.  Old  Colony  R.  Co.,  153  Mass.  356.  Leaving  car  on 
Bide  track  too  near  main  track,  Kansas  City,  M.  &  B.  R.  Co.  v.  Bur- 
ton, 97  Ala.  240;  Dacey  v.  Old  Colony  R.  Co.,  153  Mass.  112. 

*sThyng  v.  Fitchburg  R.  Co.,  156  Mass.  13,  18;  Perry  v.  Old  Col- 
ony R.  Co.,  164  Mass.  296;  Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker,  95 
Ala.  412;  Whatley  v.  Zenida  Coal  Co.,  122  Ala.  118. 

<»  Swansea  Improvements  &  Tramway  Co.  v.  Swansea  Urban  Sani- 
tary Authority  [1892]  1  Q.  B.  357. 

60  Louisville  &  N.  R.  Co.  v.  Anchors,  114  Ala.  492. 
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agency,  but  which  retains  in  other  respects  the  charac- 
teristics of  a  steam  railroad,  would  come  within  the  pur- 
view of  the  act."^^  The  chief  consideration  would  seem 
to  be  whether  the  railroad  was  of  such  a  character  that 
it  gave  rise  to  substantially  the  same  dangers  that  are 
provided  for  in  the  act. 

A  dummy  railroad  ^^  comes  within  the  act,  as  do  also 
short  and  temporary  tracks,  over  which  engines  and 
cars  are  run,  built  to  aid  in  the  construction  of  other 
works.^^  It  is  not  necessary  that  the  railroad  should 
be  owned  by  the  defendant,  if  it  is  used  and  for  the  time 
being  controlled  by  him.^* 

A  stationary  engine  which  operates  cars  on  a  tram- 
way^^  and  a  locomotive  stalled  in  a  roundhouse  are  not 
"upon  a  railroad. "^° 

Charge  or  control  of  the  track. 

The  Alabama  act  contains  the  further  provision  that 
the  employer  shall  be  liable  for  the  negligence  of  any 
person  who  has  the  charge  or  control  "of  any  part  of 
the  track  of  a  railway."  A  remedy  is  thus  given  for  in- 
juries received  through  the  carelessness  of  section  men 
and  others  who  do  not  come  within  the  definition  of  per- 

ei  Fallon  v.  West  End  St.  Ry.  Co.,  171  Mass.  249. 

62  Birmingham  Ry.  &  E.  Co.  v.  Baylor,  101  Ala.  488. 

S3  Doughty  V.  Firbank,  10  Q.  B.  Div.  358 ;  Coughlan  v.  City  of  Cam- 
bridge, 166  Mass.  268. 

6*  Coughlin  V.  City  of  Cambridge,  166  Mass.  268.  See,  also,  Spauld- 
ing  V.  Flynt  Granite  Co.,  159  Mass.  587. 

3BWhatley  v.  Zenida  Coal  Co.,  122  Ala.  118.  But  the  cars  so 
moved  are  within  the  act.  Cox  v.  Great  Western  Ry.  Co.,  9  Q.  B. 
Div.  106. 

58  Perry  v.  Old  Colony  R.  Co.,  164  Mass.  296. 
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sons  intrusted  with  the  duty  of  seeing  that  the  ways  are 
in  proper  condition. 

i  81.    Indiana  clause. 

The  Indiana  act  includes  persons  in  charge  or  control  of  any 
"telegraph  office,  switch  yard,  shop,  roundhouse." 

The  Indiana  clause  omits  the  word  "switch,"  and  it 
was  contended  that  the  word  "switch-yard"  ought  to  be 
separated  so  as  to  cover  persons  in  charge  or  control 
of  both  switches  and  yards,  and  that  such  a  term  as 
"switch  yard"  was  unknown  in  the  railroading  business. 
The  court  held,  however,  that  "  'the  court  may  know 
from  its  general  knowledge  of  the  methods  and  appli- 
ances of  railroad  companies.  •  •  •  [The  yard]  con- 
sists of  side  tracks  upon  either  side  of  the  main  tracks, 
and  adjacent  to  some  principal  station  or  depot  grounds, 
where  cars  are  placed  for  deposit,  and  where  arriving 
trains  are  separated  and  departing  trains  made  up.  It 
is  the  place  where  such  switching  is  done  as  is  essential 
to  the  proper  placing  of  cars  either  for  deposit  or  for 
departure.'  *  ♦  ♦  <Kailroad  yard'  and  'switch  yard,' 
we  have  no  doubt,  are  synonymous,  and  the  latter  term 
was  used  in  the  act  under  consideration  as  descriptive 
of  the  former."^^  There  is  consequently  no  liability 
under  the  act  for  the  negligence  of  a  person  in  charge 
or  control  of  a  switch. 

This  act  also  contains  the  following  provision,  which 
is  not  found  in  the  other  statutes:  "Where  such  injury 
was  caused  by  the  negligence  of  any  person  in  the  service 
of  such  corporation  who  has  charge  of  any  signal,  etc., 

BT  Baltimore  &  O.  S.  R}'.  Co.  v.  Little,  149  Iiid.  167,  173;  Charman 
\.  I^ake  Erie  &  W.  R.  Co.,  105  Fed.  449. 
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*  *  *  or  where  such  injury  was  caused  by  the  neg- 
ligence of  any  person,  co-employe,  or  fellow  servant  en- 
gaged in  the  same  common  service  in  any  of  the  several 
departments  of  the  service  of  any  such  corporation,  the 
said  person,  co-employe,  or  fellow  servant,  at  the  time 
acting  in  the  place  and  performing  the  duty  of  the  cor- 
poration in  that  behalf,  and  the  person  so  injured,  obey- 
ing or  conforming  to  the  order  of  some  superior  at  the 
time  of  such  injury,  having  authority  to  direct;  but 
nothing  herein  shall  be  construed  to  abridge  the  liability 
of  the  corporation  under  existing  laws."^^  In  a  case 
which  lately  considered  the  effect  of  this  fourth  subdivi- 
sion of  the  act  it  was  said :  "Appellant's  learned  coun- 
sel construe  the  language  of  the  statute  above  quoted 
as  conveying  the  meaning  that  the  right  to  recover 
against  an  employer  for  the  negligence  of  a  co-employe 
or  fellow  servant  rests  upon  the  condition  that  such  neg- 
ligent co-employe  was  at  the  time  acting  in  the  place 
and  performing  the  duty  that  the  master  or  employer 
owed  to  his  or  its  servants  or  employes  generally,  and 
yet  they  do  not  say  so  in  so  many  words.  The  majority 
of  the  court  are  of  the  opinion  that  the  decision  of  that 
question  is  not  necessary  to  the  decision  of  this  case. 
They  hold  that  the  only  part  of  the  fourth  subdivision 
of  said  section  which  is  necessary  to  be  considered  in 
determining  the  sufficiency  of  the  complaint  is  the  fol- 
lowing: 'Where  such  injury  was  caused  by  the  negli- 
gence of  any  person  in  the  service  of  such  corporation 
who  has  charge  of  any  *  ♦  ♦  locomotive  engine  or 
train  upon  a  railway,  ♦  •  ♦  and  the  person  so  in- 
jured, obeying  or  conforming  to  the  order  of  some  supe- 

88  Burns'  Rev.  St.  Ind.  1894,  §  7083,  cL  4. 
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rior  at  the  time  of  such  injury,  having  authority  to  di- 
rect ;'  and  that  hence  it  was  not  necessary  that  the  com- 
plaint should  state  that  the  alleged  negligent  engineer, 
at  the  time  he  committed  the  alleged  negligent  injury, 
as  provided  in  such  concluding  clause,  was  acting  in  the 
place  and  performing  the  duty  of  the  corporation  in  that 
behalf, — while  the  writer  hereof  is  of  the  opinion  that 
the  whole  of  the  fourth  subdivision  must  stand  together, 
and  that  the  words  quoted  from  the  concluding  clause 
qualify  the  liability  created  in  the  first  clause  or  clauses. 
But  the  duty  of  the  corporation  therein  mentioned,  in 
the  opinion  of  the  writer,  means,  not  the  duty  it  owes 
to  its  servants,  but  the  duty  it  owes  to  the  public  in 
carrying  on  its  business;  and  the  words  'acting  in  tlie 
place  of  such  corporation,'  with  the  other  words  quoted, 
were  used  to  convey  the  idea  that,  in  order  that  the 
liability  mentioned  should  exist,  the  negligent  person, 
co-employe,  or  fellow  servant  must  be  acting  as  such  em- 
ploye in  the  line  of  his  duty  at  the  time  of  his  negligence. 
The  writer  is  of  opinion  that  the  complaint  is  good 
under  this  construction;  and  the  holding  of  the  court 
is  that,  in  order  to  make  the  complaint  good  under  the 
first  part  of  the  subdivision  quoted,  as  to  the  point  in 
question,  it  is  only  required  that  it  state  that  the  en- 
gineer, while  in  the  service  of  appellant,  in  charge  of  a 
locomotive  engine,  negligently  injured  the  appellee,  both 
being  at  the  time  acting  in  the  line  of  duty  as  employes 
of  the  appellant.'"^'' 

80  Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Montgomery,  152  Ind.  1,  5. 
The  last  part  of  the  above  quotation,  beginning  "the  holding  of  the 
court  is,"  etc.,  has  been  affirmed.  And  it  is  also  said  that,  "from 
the  words  used,  and  the  structure  aad  scope  of  the  act,  we  are  of 
opinion    that    the    concluding    clauses    of    the    fourth    subdivision 
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Tlie  meaning  of  the  section  is  far  from  clear.  The 
court  apparently  disregards  the  fact  that  the  last  half 
of  the  subdivision  begins  '■^or  when  such  injury  was 
caused  by  the  negligence  of  any  person,  co-employe,"  etc., 
which  would  seem  to  show  that  a  new  ground  of  re- 
covery is  contained  in  this  portion,  and  that  it  in  no  way 
<]ualifles  the  preceding  clause.  That  clause  is,  with 
the  omission  of  the  word  "control,"  substantially  tlie 
same  as  that  found  in  the  other  acts,  where  it  is  un- 
qualified. The  construction  placed  upon  the  section  by 
the  court  has  narrowed  the  effect  of  this  clause  consid- 
erably. It  would  seem  reasonable  to  believe  that  tlie 
legislature,  by  following  so  closely  the  provisions  of  the 
earlier  acts,  intended  to  follow  also  the  construction 
placed  upon  the  several  clauses,  and  then,  in  addition, 
give  a  remedy  for  a  class  of  cases  not  included  in  the 
other  provisions.  That  class  of  cases  would  poem  to  bo 
those  where  a  servant,  while  conforming  to  a  proper 
order  of  his  superior,  is  injured  by  the  negligence  of  a 
fellow  servant  who  is  acting  within  the  scope  of  his  em- 
ployment. Such  a  fellow  servant  would,  under  this  con- 
struction of  the  clause,  be  one  who  was  not  intrusted 
with  authority  or  with  the  performance  of  the  master's 
personal  duties  or  with  the  charge  of  any  signal,  etc., 
but  a  fellow  servant  simply.  If  the  words  "acting  in 
the  place  and  performing  the  duty  of  the  corporation 

limit  and  qualify  only  the  liability  expressed  in  the  second  part  of 
the  fourth  subdivision,  and  that  railroad  companies  are  answerable 
for  the  negligence  of  their  servants  in  charge  of  signals,  telegraph 
offices,  switch  yards,  shops,  round  houses,  locomotive  engines,  and 
trains  upon  their  railways,  to  their  employes,  the  same  as  to  stran- 
gers."    Indianapolis  Union  Ry.  Co.  v.  Houlihan  (Ind.)  60  N.  E.  943. 
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in  that  behalf"  mean  anything  more  than  acting  at  the 
time  as  a  servant  of  the  railroad,  they  must  mean  that 
he  is  performing  a  delegated  duty  which  the  corporation 
is  bound  to  the  plaintiff  to  perform,  and,  if  that  were 
true,  there  would  be  no  need  of  the  clause,  since  the 
plaintiff  would  be  protected  at  common  law. 
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89.  Fellow  Servants. 

90.  Dangers  Incidental  to  the  Business. 

91.  Transitory  Risks. 

92.  Dangers  Arising  from  the  Condition  of  Affairs. 

93.  Dangers  Known  to  Servant. 

94.  Reasonable  Care  to  Discover  Dangers. 

95.  Obvious  Dangers. 

96.  Dangers  Obvious  to  Minors. 

97.  Extent  of  Knowledge. 

98.  Presumptions  as  to  Knowledge. 

99.  Duty  to  Warn. 

100.  When  Place  or  Machinery  is  not  Furnished  by  Master. 

101.  Contractual  Assumption  of  Risk  Applies  Only  to  Servants. 

§  82.     Generally. 

Assumption  of  risk  as  applied  in  master  and  servant  cases 
is  a  convenient  rule  for  determining  the  question  of  liability 
when  the  agreement  or  conduct  of  the  plaintiff  disentitles  him 
to  recover,  without  considering  whether  or  not  the  defendant 
may  have  been  negligent. 

It  includes  not  only  defenses  peculiar  to  the  relation  of  mas- 
ter and  servant,  but,  as  generally  used,  covers  also  defenses 
available  between  strangers. 

When  recovery  for  personal  injuries  is  denied  a  serv- 
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ant  because  he  "assumed  the  risk,"  the  court  finds  from 
the  agreement  or  the  conduct  of  the  plaintiff  that  he 
has  disentitled  himself  to  compensation,  and  therefore 
does  not  find  it  necessary  to  consider  whether  or  not 
the  master  has  been  guilty  of  negligence  towards  him. 
Assumption  of  risk  is  thus  a  short  cut  to  the  decision 
of  liability  based  upon  the  agreement  or  conduct  of  one 
of  the  parties.  The  courts  are  not  consistent  with  them- 
selves or  with  each  other  in  applying  this  doctrine,  as 
a  matter  of  law,  to  the  cases  presented,  and  the  con- 
fusion arises  from  the  loose  use  of  the  expression  "as- 
sumption of  risk,"  and  a  failure  to  distinguish  the  exact 
ground  which  prevents  recovery.^ 

The  basis  of  every  action  for  personal  injuries,  suf- 
fered by  a  stranger  or  by  a  servant,  is  negligence,  and 
to  make  out  his  case  the  plaintiff  must  show  a  duty 
owed  him  by  the  defendant,  a  failure  to  use  due  care 
in  fulfilling  it,  and  thereby  loss  proximately  resulting  to 
him.  To  this  claim  the  defendant  has  two  lines  of  de- 
fense : 

First,  he  may  deny  the  negligence  (a)  because  he  did 
use  due  care,  or  (b)  because  he  owed  no  duty  what- 
ever to  the  plaintiff  to  use  care.^ 

Second,  he  may  admit  the  negligence,  but  deny  that 
it  was  a  proximate  or  legal  cause  of  the  injury,  (a)  be- 
cause of  the  intervening  act  of  a  third  agency  or  of 
the  plaintiff  himself,  or  (b)  because  the  plaintiff  had 
consented  to  take  the  risk  of  injury  from  it.     In   (a) 

»  A  learned  judge  has  expressed  the  "hope  that  this  fashionable, 
modern  doctrine  will  not  lead  to  a  departure  from  the  sound  prin- 
ciples on  which  the  law  o£  negligence  rests."  Davis  v.  Forbes,  171 
Mass.  548. 

2  See  infra.  §  83. 
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the  plaintiff  is  guilty  of  contributory  negligence;^  in 
(b)  the  principle  expressed  in  the  maxim,  Volenti  non 
■fit  injuria,  bars  his  recovery.^  In  other  words,  the  de- 
fendant may  in  the  first  case  deny  the  right  of  action, 
or,  in  the  second,  deny  his  accountability  for  the  con- 
sequences.^ 

None  of  these  allegations  or  defenses  are  peculiar  to 
actions  by  a  servant  against  his  master  save  that  found 
in  the  first  class,  (b),  which  relates  to  the  defendant's 
duty.  The  courts  have,  however,  used  the  term  "as- 
sumption of  risk"  to  cover  cases  not  only  included  in 
the  defense  of  absence  of  duty  (I  b,  above  noted),  but 
also  to  cover  the  defenses  of  contributory  negligence  and 
volenti  non  fit  injuria  (II,  a  and  b).  There  is  nothing 
necessarily  inaccurate  in  such  a  use  of  the  term,  but  it 
leads  to  confusion,  and  it  would  be  of  greater  value 
were  it  confined  to  the  disabilities  imposed  by  the  rela- 
tion of  master  and  servant,^  and,  when  other  considera- 
tions prevent  recovery,  that  they  be  called  by  their  right 
names, — contributory  negligence  and  volenti  non  fit  in- 
juria. The  distinction  becomes  important  when,  as  is 
usually  the  case,  the  defendant  seeks  to  have  the  court 
rule  as  a  matter  of  law  upon  the  plaintiff's  right  to  re- 
cover. Inasmuch  as  the  assumption  of  risks  between 
master  and  servant  depends  upon  duties  raised  by  a 
supposed  agreement  or  by  implication  of  law  from  the 
relationship,  the  construction  of  them  is  primarily  a 

«  See  infra,  §  84. 

*  See  infra,  §§  85,  86. 

6  As  to  pleading,  see  infra,  §  87,  and  c.  10. 

« It  has  been  called  "contractual  assumption  of  risk"  in  Massar 
chusetts.     Infra,   §§   88,  101.     Possibly  "servant's  disabilities"  may 
more  accurately  describe  it. 
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matter  of  law  for  the  court,  and  the  case  goes  to  the  jury 
only  when  the  evidence,  reasonably  establishing  a  duty, 
raises  the  question  of  its  due  performance.  On  the  other 
hand,  when  the  question  is  whether  the  plaintiff  was 
himself  negligent  or  assented  to  the  wrong,  the  mutual 
duties,  being  generally  admitted  rather  than  in  issue, 
the  question  is  entirely  one  of  conduct  and  inferences  to 
be  drawn  from  it,  and  thus  is  a  fact  primarily  to  be  de- 
termined by  the  jury,  and  the  court  can  pass  upon  it 
only  when  the  evidence  conclusively  establishes  the  de- 
fense.^ The  attempt  will  be  made  to  keep  the  distinc- 
tion in  mind  in  this  and  the  succeeding  chapter,  and  ac- 
cordingly the  present  chapter  is  devoted  to  the  disabili- 
ties springing  from  the  relationship,®  and  the  next  chap- 
ter to  such  conduct  on  the  plaintiff's  part  as  prevents 
his  insisting  upon  the  performance  of  duties  secured  to 
him. 

The  contract  of  service. 

When  a  person  engages  to  work  for  another,  both  a 
contract  and  a  status  are  created.  The  contract  may  be 
either  express,  or  implied  from  the  understanding  of  the 
parties,  and  it  determines  the  character  of  the  services 
to  be  rendered,  the  wages  to  be  paid,  and  the  duration 
of  the  hiring.  This,  like  any  other  contract,  requires 
mutual  assent  and  consideration,  and  a  breach  of  it 
gives  an  action  ex  contractu.^  Thus,  the  servant  may 
refuse  to  perform  the  stipulated  work,  or  the  master 
may  fail  to  give  him  work  or  require  him  to  perform 

1 1nfra,  §  118. 

8  Infra,  §  88  et  seq. 

»  Wood,  Master  &  Servant,  S  4. 
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services  outside  the  agreement,  and  an  action  will 
lie  for  the  breach.  Unless  the  contract  expressly  de- 
fines the  period,  its  duration  is  left  to  implication.  In 
England  a  general  hiring  is  construed  to  be  a  hiring  for 
the  space  of  a  year;  but  this  rule  does  not  hold  in  the 
United  States,  and,  unless  the  period  of  payment  fur- 
nishes an  inference,  a  general  hiring  is  construed  to  be 
for  no  definite  time,  but  to  permit  a  determination  at 
the  will  of  either  party.^''  The  continuance  of  the  con- 
tract is  in  all  cases  a  question  of  fact,  in  the  absence  of 

10  "If  the  payment  of  monthly  or  weekly  wages  is  the  only  circum- 
stance from  which  the  duration  of  the  contract  is  to  be  inferred,  it 
will  be  taken  to  be  a  hiring  for  a  month  or  a  week."  Beach  v.  Mul- 
len, 34  N.  J.  Law,  343;  Great  Northern  Hotel  Co.  v.  Leopold,  72  111. 
App.  108;  Jones  v.  Trinity  Parish,  19  Fed.  59.  See,  also,  Tennessee 
C,  I.  &  R.  Co.  V.  Pierce  (C.  C.  A.)  81  Fed.  814;  Milner  v.  Hill,  19 
Ohio  Cir.  Ct.  R.  663. 

A  general  hiring  is  prima  facie  a  hiring  at  will.  "A  hiring  at 
so  much  a  day,  week,  month,  or  year,  no  time  being  specified,  is  au 
indefinite  hiring,  and  no  presumption  attaches  that  it  was  for  a 
day  even,  but  only  at  the  rate  fixed  for  whatever  time  the  party  may 
serve.  *  *  *  Thus  it  will  be  seen  that  the  fact  that  the  com- 
pensation is  measured  at  so  much  a  day,  month,  or  year  does  not 
necessarily  make  such  hiring  a  hiring  for  a  day,  month,  or  year, 
but  that  in  all  such  cases  the  contract  may  be  put  an  end  to  by  either 
party  at  any  time,  unless  the  time  is  fixed,  and  a  recovery  had  at 
the  rate  fixed  for  the  services  actually  rendered."  Martin  v.  New 
York  Life  Ins.  Co.,  148  N.  Y.  117,  121;  Copp  v.  Colorado  C.  &  I.  Co.. 
29  Misc.  Rep.  (N.  Y.)  702;  Mason  v.  Secor,  76  Hun  (N.  Y.)  178; 
Speeder  Cycle  Co.  v.  Teeter,  18  Ind.  App.  474;  Kansas  Pacific  Ry.  Co. 
V.  Roberson,  3  Colo.  142.  See,  also,  Grisham  v.  Lee,  61  Kan.  533; 
Lawless  v.  Meynier  (C.  C.  A.)  60  Fed.  445;  Booth  v.  National  India 
Rubber  Co.,  19  R.  I.  696;  Littler  v.  Smiley,  9  Ind.  116;  Taggart  v. 
Tevanny,  1  Ind.  App.  339.  As  to  regulations  requiring  servants  to 
give  notice  of  an  intention  to  leave,  see  Hunt  v.  Otis  Co.,  4  Mete. 
(Mass.)  464;  Collins  v.  New  England  Iron  Co.,  115  Mass.  23;  Naylor 
V.  Fal!  River  Iron  Works  Co.,  118  Mass.  317;  Preston  v.  American 
Linen  Co.,  119  Mass.  400. 
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express  agreement,  and  may  depend  upon  the  occur- 
rence of  the  pay  day  or  upon  the  nature  of  the  services 
to  be  performed.^  ^  When  the  contract  expires  by  its 
own  limitation,  continuance  in  employment  is  construed 
as  a  renewal  of  the  engagement  upon  the  same  terms; 
and  if,  by  act  of  one  of  the  parties,  the  contract  is  broken 
during  its  continuance,  a  right  of  action  arises  upon 
which  such  a  sum  may  be  recovered  as  will  reimburse 
the  party  for  the  loss  of  his  chance  to  carry  out  the  agree- 
ment.^^ 

Although  the  contract  of  hiring  depends  upon  the 
same  principles  as  other  contracts,  yet  it  has  one  pe- 
culiarity, in  that  it  creates  a  status  or  relationship  be- 
tween the  parties  to  which  the  policy  of  the  law  has 
affixed  certain  rights,  duties,  and  disabilities  to  be 
observed  by  each,  irrespective  of  any  understand- 
ing or  supposed  agreement  between  them.  These 
duties  and  disabilities  arise  when  the  relation  is  cre- 
ated, and  continue  until  it  ends,  and  for  the  most 
part  are  determined  by  the  condition  of  affairs  when 
the  contract  of  hiring  is  made.  It  is  usual  and 
convenient  to  treat  them  as  terms  of  an  implied  con- 
tract;^* but  it  is  a  contract  implied  from  the  relation- 
ship, and  not  from  the  agreement  of  the  parties,  and 
has  none  of  the  incidents  of  a  technical  contract.  Con- 
sideration is  unnecessary,  for  a  volunteer  is  placed  in 

11  It  is  a  question  of  fact.  Tatterson  v.  Suffolk  Mfg.  Co.,  106 
Mass.  56;  Krieger  v.  Kaye,  60  N.  Y.  Supp.  992. 

1^  Paige  V.  Barrett,  151  Mass.  67.  See  Huntington  v.  Ogdensburgh  & 
L.  C.  R.  Co.,  7  Am.  Law  Reg.  (N.  S.)  143;  Board  Com'rs  Allen  Co.,  25 
Am.  Law  Reg.  (N.  S.)  521. 

13  Farwell  v.  Boston  &  W.  R.  Co.,  4  Mete.  (Mass.j  49;  supra,  §  1; 
Infra,  §  88. 
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the  same  position  as  one  actually  hired/^  and  capacity 
to  contract  is  not  regarded,  for  an  infant,  though  able 
to  make  only  a  voidable  contract,  assumes  all  the  dis- 
abilities imposed  on  an  adult.^^  Mutual  assent  is  not 
necessary,  for  a  servant  assumes  the  risks  of  a  fellow 
servant's  negligence,^®  or  of  dangers  incidental  to  the 
business,^ ^  irrespective  of  his  knowledge;  and  also  the 
risks  from  obvious  dangers  existing  when  he  entered  the 
employment,  which,  although  he  knew  them,  he  may  in 
fact  have  objected  to  undertake.^^  Moreover,  a  breach 
of  the  duty  gives  an  action  ex  delicto,  and  arises  only 
when  there  has  been  both  a  failure  to  use  care  and  per- 
sonal injury  thereby  resulting.  The  damages  are  not 
for  loss  of  a  contract,  but  for  injuries  suffered  through 
negligence.^^ 

14  Swainson  v.  Northeastern  Ry.  Co.,  3  Exch.  Div.  341 ;  Barstow  v. 
Old  Colony  R.  Co.,  143  Mass.  535.  And  so  in  the  case  of  a  substitute 
hired  by  the  servant  (Anderson  v.  Guineau,  9  Wash.  304),  or  one 
called  upon  for  work  out  of  his  employment  by  another  servant 
(Stevens  v.  Chamberlin  [C.  C.  A.]  100  Fed.  378).     Infra,  §  8. 

IB  Contract  of  hiring  not  enforceable  where  legal  disability  exists. 
Wood,  Master  &  Servant,  §§  5,  6,  8;  Gaffney  v.  Hayden,  110  Mass. 
137.  But  he  is  a  servant  so  far  as  imposing  liability  on  his  mas- 
ter for  his  acts.  Wood,  Master  &  Servant,  supra.  And  he  assumes 
the  risks  of  the  employment.     Infra,  §  96. 

16  Infra,  §  89. 

"Infra,  §  90. 

18  Infra,  §§  83,  88,  92. 

19  "Such  rights  and  duties  are  not  properly  contractual,  nor  is 
their  breach  a  contractual  wrong.  *  *  *  In  the  case  of  master 
and  servant,  this  is  even  more  marked.  The  contract  of  employment, 
generally  informal,  incomplete,  oral,  and  containing  no  more  than 
an  agreement  of  wages,  work,  and  time  of  payment,  entails  liability 
and  secures  rights  or  superimposes  duties  implied  by  law,  with  re- 
spect to  the  relation,  unknown  to  the  parties,  and  in  a  large  measure 
to  lawyers,  and  as  to  most  material  matters,  in  a  number  of  in- 
stances, to  the  courts,  prior  to  the  decision  of  the  case  in  issue.  Thus 
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The  master  and  servant  law  is  a  construction  of  these 
duties  and  disabilities,  and  it  is  generally  unnecessary 
to  consider  the  rights  which  are  created  by  the  contract 
of  hiring.  However,  in  a  few  cases  it  is  believed  that 
this  distinction  should  be  observed,  especially  where 
continuance  at  work  in  the  face  of  a  known  danger,^''  or 
the  breach  of  a  statutory  obligation,^^  is  involved. 

§  83.    Duty  of  master. 

A  person  suffering  an  injury  may  recover  damages  only 
when  the  loss  is  caused  by  a  breach  of  duty  owed  to  him. 
And  thus  a  servant  assumes  all  risks,  however  arising,  save 
those  against  which  the  master  is  bound  by  virtue  of  the  rela- 
tion existing  between  them  to  protect  him. 

"In  order  to  maintain  an  action  for  injury  to  person 
or  property  by  reason  of  negligence  or  want  of  due 
care,  there  must  be  shown  to  exist  some  obligation  or 
duty  towards  the  plaintiff  which  the  defendant  has  left 
undischarged  or  unfulfilled.  This  is  the  basis  on  which 
the  cause  of  action  rests.  There  can  be  no  fault  or  neg- 
ligence or  breach  of  duty  where  there  is  no  act  or  service 
or  contract  which  a  party  is  bound  to  perform  or  ful- 
fill.    ♦     ♦     ♦     Negligence  consists  in   doing  or  omit- 

It  will  be  seen  that  the  courts  implied  into  the  contract  the  doctrine 
of  assumption  of  risks  of  the  employment  by  the  servant,  and  espe- 
cially the  risk  of  the  negligence  of  a  fellow  servant.  Nevertheless  it 
is  the  contract,  without  which  the  relationship  could  not  exist,  which 
brings  these  rights  into  existence;  and  the  rights  and  duties  vary 
with  the  contracts.  *  •  •  There  is  a  body  of  law  outside  of  the 
agreement  of  the  parties  prescribing  rights  and  defining  duties  not 
directly  contemplated  by  the  parties,  but  a  breach  of  which  is 
actionable  as  a  tort."  Jaggard,  Torts,  p.  23;  Ames  v.  Union  Ry.  Co., 
117  Mass.  541. 

20  Infra.  §§  107.  114. 

«i  Infra,  §  IIC. 

(363> 


§  83  EMPLOYERS' LIABILITY.  fCh.   8 

ting  to  do  an  act  by  which  a  legal  duty  or  obligation  has 
been  violated."^^ 

As  members  of  the  community,  merely,  each  must  so 
manage  his  affairs,  whether  by  himself  or  by  his  agents, 
as  not  to  injure  another,^^  and  use  reasonable  care  to 
protect  himself  from  another's  negligence.^*  These  du- 
ties are  imposed  upon  all  under  all  conditions;  but 
when  the  plaintiff  and  defendant  single  themselves  out 
of  the  crowd,  and  come  into  contact  with  each  other, 
lesser  or  greater  duties  may  be  imposed  upon  them, 
springing  from  some  privity  of  contract  or  relationship 
between  them. 

"A  trespasser  who  comes  on  the  land  of  another  with- 
out right  cannot  maintain  an  action  if  he  runs  against 
a  barrier  or  falls  into  an  excavation  there  situated.  The 
owner  of  the  land  is  not  bound  to  protect  or  provide 
safeguards  for  wrongdoers.  So,  a  licensee  who  enters 
on  premises  by  permission  only,  without  any  entice- 
ment, allurement,  or  inducement  being  held  out  to  him 
by  the  owner  or  occupant,  cannot  recover  damages  for 
injuries  caused  by  obstructions  or  pitfalls.  He  goes 
there  at  his  own  risk,  and  enjoys  the  license  subject  to 
its  concomitant  perils.  No  duty  is  imposed  by  law  on 
the  owner  or  occupant  to  keep  his  premises  in  a  suitable 
condition  for  those  who  come  there  solely  for  their  own 
convenience  or  pleasure. "^^ 

22  Sweeny  v.  Old  Colony  &  N.  R.  Co.,  10  Allen  (Mass.)  368,  371; 
Brazil  Block  Coal  Co.  v.  Young,  117  Ind.  520;  Dean  v.  Roaring  Fork 
E.  L.  &  P.  Co.,  5  Colo.  App.  521. 

23  Farwell  v.  Boston  &  W.  R.  Corp.,  4  Mete.  (Mass.)  49;  Stewart  v. 
Harvard  College,  12  Allen   (Mass.)   58. 

24  Butterfield  v.  Forrester,  11  East,  60 ;  White  v.  Winnisimmet  Co., 
7  Cush.  (Mass.)  155,  161. 

25  Sweeny  v.  Old  Colony  &  N.  R.  Co.,  10  Allen  (Mass.)   368,  371; 

(364) 


Ch.    8]  ASSUMPTION  OF  RISK.  §  83 

When,  however,  the  plaintiff  comes  to  the  defendant's 
premises,  not  solely  for  his  own  convenience  or  pleasure, 
but  in  response  to  some  inducement  offered  him,  a  dilty 
as  to  their  condition  is  imposed  upon  the  occupier.  "The 
owner  or  occupant  of  land  is  liable  in  damaj^es  to  those 
coming  to  it,  using  due  care,  at  his  invitation  or  induce- 
ment, express  or  implied,  on  any  business  to  be  trans- 
acted with  or  permitted  by  him,  for  an  injury  occasioned 
by  the  unsafe  condition  of  the  land  or  of  the  access  to 
it,  which  is  known  to  him  and  not  to  them,  and  which 
he  has  negligently  suffered  to  exist  and  has  given  them 
no  notice  of."^*  The  act  of  the  defendant  in  canning 
or  inducing  the  plaintiff  to  come  to  his  premises  imposes 
the  duty  upon  him,  and  the  plaintiff  must  show  that  he 
was  there  by  the  invitation  of  the  defendant,  and  not 
by  mere  license  or  permission.  "The  fact  that  the  plain- 
tiff was  induced  to  enter  upon  a  dangerous  place  with- 
out warning  is  the  negligence  which  entitles  the  plain- 
tiff to  recover."^? 

"It  is  well  settled  that  to  come  under  an  implied  in- 
vitation, as  distinguished  from  a  mere  license,  the  vis- 
itor must  come  for  a  purpose  connected  with  the  busi- 
ness in  which  the  occupant  is  engaged,  or  which  he  per- 

Reardon  v.  Thompson,  149  Mass.  267;  Plummer  v.  Dill,  156  Mass.  426; 
Shea  V.  Gumey,  163  Mass.  184,  188;  Evansville  &  T.  H.  R.  Co.  v. 
Griffin,  100  Ind.  221;  Hounsell  v.  Smyth,  7  C.  B.  (N.  S.)  731;  Bolch  v. 
Smith,  7  Hurl.  &  N.  736. 

««Carleton  v.  Franconia  I.  &  S.  Co.,  99  Mass.  216,  217;  Brosnan  t. 
Sweetzer,  127  Ind.  1;  Howe  v.  Olemart,  7  Ind.  App.  32;  Indermaurv. 
Dames,  L.  R.  1  C.  P.  274.  L.  R.  2  C.  P.  311;  Winch  v.  Conservators  of 
the  Thames,  L.  R.  9  C.  P.  378;  Woodley  v.  Metropolitan  Ry.  Co.,  46 
Law  J.  Exch.  (N.  S.)  521;  Membery  v.  Great  Western  Ry.  Co.,  14 
App.  Cas.  179. 

37  Davis  V.  Central  Congregational  Soc,  129  Mass.  367,  371. 
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mits  to  be  carried  on  there.  There  must  at  least  be  some 
mutuality  of  interest  in  the  subject  to  which  the  visitor's 
business  relates,  although  the  particular  thing  which  is 
the  object  of  the  visit  may  not  be  for  the  benefit  of  the 
occupant."^* 

The  duty  imposed  upon  an  occupier  of  premises  has 
been  well  stated.  "The  common  law  imposes  on  the  oc- 
cupier of  premises  no  abstract  obligation  at  all,  as  to 
the  state  in  which  he  is  to  keep  them,  provided  that  he 
carries  on  no  unlawful  business  and  is  guilty  of  no 
nuisance.  In  the  case  of  premises  that  contain  an  ele- 
ment of  danger,  a  duty  arises  as  soon  as  there  is  a  possi- 
bility that  people  will  go  upon  them;  but  it  is  a  duty 
only  towards  such  people  as  actually  do  go.  It  is  not 
a  duty  in  the  air,  but  a  duty  towards  particular  people. 
The  occupier  is  bound  to  use  all  reasonable  care  to  pre- 
vent such  persons  from  being  hurt.  It  is  obvious  that 
this  duty  must  vary  according  to  the  character  of  the 
danger  and  the  circumstances  under  which  the  premises 
are  to  be  visited.  It  differs  in  the  case  of  hidden  dan- 
gers and  the  case  of  dangers  that  are  palpable  and  vis- 
ible. It  may  vary  according  to  the  age  and  comprehen- 
sion of  the  visitor;  in  the  case  of  bare  licensees,  and  of 
those  who  come  on  the  premises  on  the  occupier's  busi- 
ness and  at  his  invitation.  The  only  obligation  on  the 
occupier  is  to  take  such  precautions  as  are  reasonable 
in  each  instance  to  prevent  mischief;  and  this  is  but  the 
adaptation  to  a  special  case  of  the  general  doctrine,  Sic 
liter e  tuo  ut  alienum  non  laedas."^^ 

28  piummer  v.  Dill,  156  Mass.  426,  427;  The  Thomas  TurnbuU,  99 
Fed.  781  (person  applying  for  work). 

20  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685,  695. 
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Tlie  invitation  extends  only  to  the  particular  business 
to  be  transacted  and  to  tliose  places  and  things  only 
which  are  reasonably  included  in  the  invitation.  The 
occupier  is  not  bound  to  have  all  places  safe,  but  only 
those  where  the  plaintiff  is  expected  to  go,  and  if  the 
Jatter  goes  elsewhere  he  does  so  at  his  own  risk.'" 

While  the  invitation  lasts,  the  occupier  continues  un- 
der the  same  obligations. 

In  addition  to  the  special  duty  imposed  upon  him  as 
occupier  of  premises,  the  defendant  is  under  the  gen- 
eral and  continuing  duty  of  refraining  from  injuring 
the  plaintiff  through  the  carelessness  of  himself  or  his 
agents. 

Such  are  the  duties  between  persons  standing  in  no 
other  relation  than  that  of  occupier  of  premises  and  one 
invited  upon  them.  A  servant  comes  within  the  strict 
definition  of  invited  person.  An  employer  of  labor 
holds  out  inducements  for  men  to  work  for  him,  and, 
when  the  invitation  is  accepted,  the  servant  is  entitled 
to  the  rights  of  one  invited  to  the  premises;  he  is  en- 
titled to  warning  of  all  dangers  which  the  employer 
knows  and  he  does  not.'^  "It  is  well  settled  that  a  serv- 
ant assumes  the  obvious  risks  of  the  service  into  which 
he  enters,  even  if  the  business  be  ever  so  dangerous,  and 
if  it  might  easily  be  conducted  more  safely  by  the  em- 

«n  Gilbert  v,  Nagle.  118  Mass.  278;  Ppttprson  v.  Hemenway,  148 
Mass.  94;  June  v.  Boston  &  A.  R.  Co.,  153  Mass.  79;  Walker  v.  Win- 
stanley,  155  Mass.  301;  Gibbons  v.  British  &  N.  A.  S.  N.  Co.,  175  Mass. 
212;  Sloss  I.  &  S.  Co.  v.  Knowles  (Ala.)  30  South.  584.  See  Han- 
Ion  V.  Thompson,  167  Mass.  190;    infra,  §  104. 

31  Woodley  v.  Metropolitan  Ry.  Co.,  46  Law  J.  Exch.  (N.  S.)  521; 
Thomas  v.  Quartermaine,  18  Q.  B.  Div,  685;  Coombs  v.  New  Bedford 
Cordage  Co.,  102  Mass.  572;  Garnett  v.  Phoenix  Bridge  Co.,  98  Fed. 
192;  infra,  S§  88.  92. 
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ployer.  This  is  implied  in  his  voluntary  undertaking, 
and  it  comes  within  a  principle  which  has  a  much  broad- 
er general  application,  and  which  is  expressed  in  the 
maxim,  Volejiti  non  fit  injuria.  The  reason  on  which  it  is 
founded  is  that,  whatever  may  be  the  master's  general 
duty  to  conduct  his  business  safely  in  reference  to  per- 
sons wJio  maj^  be  affected  by  it,  he  owes  no  legal  duty 
in  that  respect  to  one  who  contracts  to  work  in  the  busi- 
ness as  it  is."^^ 

A  servant,  like  any  other  invited  person,  is  asked  by 
the  master  to  such  places  only  and  to  such  machinery 
as  are  reasonably  required  for  the  work  he  is  hired  to 
do.  The  extent  of  the  invitation  is  the  scope  of  his 
employment.  If  the  servant,  of  his  own  motion,  goes 
outside  this  scope  of  employment,  he  is  at  best  but  a 
licensee,  taking  the  risk  of  the  dangers  he  meets,  whether 
he  knows  of  them  or  not,  and  the  master  owes  him  no 
duty  to  warn  or  protect  him  against  them.  But  if  the 
servant  is  sent  by  the  master  on  either  a  temporary  or  a 
permanent  service  beyond  the  scope  of  the  duties  he 
was  hired  to  perform,  he  then  goes  at  the  master's  in- 
vitation, and  is  entitled  to  such  rights  and  is  subject  to 
such  disabilities  as  belong  to  one  in  that  position, 
whether  servant  or  not.^^ 

So  far  the  servant  is  treated  the  same  as  other  per- 
sons invited  to  the  defendant's  premises,  but  here  the 
likeness  stops.  A  stranger  asked  to  the  premises  may 
recover  for  the  negligence  of  the  master's  servants  in 
tlie  scope  of  their  employment,  but  the  servant,  by  be- 

82  Fitzgerald  v.  Connecticut  River  Paper  Co.,  155  Mass.  155,  157; 
O'Maley  v.  South  Boston  Gas  Light  Co.,  158  Mass.  135.  Thomas  v. 
Quartermaine,  18  Q.  B.  Div.  685,  695;  infra,  §  85. 

33  Infra,  §§  102-106. 
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coming  such,  has  identified  himself  with  the  business 
there  conducted,  and  become  a  part  of  it,  and  the  policy 
of  the  law  has  deemed  it  fair  that  the  benefit  of  the 
maxim,  Respondeat  superior,  should  be  denied  him,  and 
the  master  should  owe  him  no  duty  in  regard  to  the 
negligence  of  fellow  servants^*  or  in  regard  to  the  nat- 
ural and  ordinary  dangers  of  the  business  he  has  en- 
tered.^'' These  disabilities  are  peculiar  to  him  in  his 
status  of  servant.  In  most  jurisdictions  the  scope  of 
the  servant's  employment  has  no  bearing  on  the  master^s 
exemption  from  liability  for  the  negligence  of  a  fellow 
servant,  and  that  all  employed  in  the  common  service, 
save  such  as  perform  the  master's  duties,  are  fellow  serv- 
ants with  the  plaintiff,  whether  he  comes  in  contact 
with  them  or  not  in  the  ordinary  course  of  his  work.*® 

So  long  as  the  servant  continues  in  the  employment 
he  has  these  rights  belonging  to  him  in  his  position  of 
invited  person  and  these  disabilities  arising  from  his 
position  as  servant.  The  relationship,  however,  imposes 
other  duties  on  the  master,  which  likewise  continue  dur- 
ing the  terra  of  service.  He  is  bound  to  use  reasonable 
care  to  hire  and  retain  competent  servants,  provide  and 
maintain  safe  and  proper  places,  machinery,  appliances, 
and  materials  for  the  work  required,  to  conduct  his  busi- 
ness in  a  proper  manner,  and  to  warn  his  servant  of 
dangers  which  he  knows  arising  during  the  employ- 
ment.'^ These  duties,  also,  are  limited  and  defined  by 
the  scope  of  the  plaintiff's  employment.** 

M  Supra,  §§  1,  55;    infra,'  §  89. 

•5  Infra,  §§  90,  91. 

»•  Supra,  §§  1,  55. 

«T  Supra,  §§  1,  2.  37.  55;  infra,  §§  89.  99. 

••  Infra,  §§  102-105. 
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All  these  duties  whieli  a  master  owes,  as  occupier  of 
premises  and  as  master,  are  ordinarily  phrased  as  terms 
in  an  implied  contract,  although  certain  of  the  duties 
arise  when  there  is  no  contract  whatever,  and  others  are 
imposed  by  the  policy  of  the  law  upon  one  who  becomes 
a  servant.  The  risks  which  are  covered  by  this  con- 
tract of  service  at  the  time  it  is  made,  and  the  duties 
which  are  then  imposed,  are  conveniently  called  the 
"contractual  assumption  of  risks,"  and  it  is  to  these  that 
the  phrase  "assumption  of  risks"  should  be  confined.^® 

The  risks  which  are  assumed  by  this  contract,  and  all 
other  risks,  from  whatever  cause  arising,  may  be  loosely 
said  to  be  assumed  by  a  servant.  Where  the  delundant 
owes  no  duty,  whether  the  duty  never  existed  or  has 
been  waived,  he  cannot  be  held  guilty  of  negligence, 
and  thus  the  plaintiff  runs  the  risk  of  injury  from 
all  causes  for  which  the  defendant  is  not  legally  re- 
sponsible, "There  is  necessarily  a  range  of  action 
within  which  he  is  expected,  so  far  as  the  defendant  is 
concerned,  to  look  out  for  himself.  Then,  if  the  accident 
happened  within  this  range,  it  matters  not  whether  it 
happened  from  an  entirely  outside  cause  or  from  an 
error  in  the  plaintiff's  judgment,  which  any  man  of 
sound  sense  might  make,  or  from  an  error  that  most 
persons  would  condemn  as  careless.  All  this  is  im- 
material. As  far  as  the  defendant  was  concerned,  the 
plaintiff  ought  to  have  looked  out  for  himself  when  he 
got  hurt,  and  this  clears  the  defendant.  And  the  ques- 
tion w^hether  the  plaintiff's  conduct  wias  wise  or  fool- 
ish, reasonable  or  unreasonable,  or  what  outside  ele- 

89  Supra,  §  82 ;  infra,  §  88. 
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ments  he  relied  on  for  protection,  is  simply  an  outside 
matter.''''^ 

§  84.     Contributory  negligence. 

The  term  ''assumption  of  risk"  may  include  contributory  neg- 
ligence. 

Although  the  master  may  have  been  negligent,  yet  careless- 
ness on  the  part  of  the  servant  may  be  the  proximate  cause 
of  the  injury  and  prevent  his  recovery. 

When  the  defendant,  owing  a  duty  to  the  plaintiff,  has 
failed  to  exercise  reasonable  care  to  perforin  it,  whereby 
an  injury  results,  he  may  nevertheless  escape  liability 
if  it  appears  that  the  plaintiff  has  also  been  guilty  of 
negligence  which  contributed  to  the  result.  "If  the 
plaintiff  or  party  injured,  by  the  exercise  of  ordinary 
care  under  the  circumstances,  might  have  avoided  the 
consequences  of  the  defendant's  negligence,  but  did  not, 
the  case  is  one  of  mutual  fault,  and  the  law  will  neither 
cast  all  the  consequences  upon  the  defendant,  nor  will 
it  attempt  any  apportionment  thereof."  ^^ 

The  defendant  is  responsible  for  injuries  which  are 
the  proximate  result  of  his  default,  and  "the  defense  of 
contributory  negligence  is  only  an  amplified  form  of 
denial  that  the  injury  was  caused  by  the  negligence  of 
defendant."^^     The   person   who   must   bear   the   loss, 

*oHay,  Law  of  Railway  Accidents,  p.  37;  Robb  v.  Bullock,  19  Ret- 
tie,  Ct.  Sess.  Cas.  (4th  Ser.)  971.  See  Jones  v.  Granite  Mills,  126  Mass. 
84;  Girard  v.  Griswold,  177  Mass.  57  (escape  from  fire);  Craven  v. 
Mayers,  165  Mass.  271. 

*i  Cooley,  Torts,  p.  674;  Butterfield  v.  Forrester,  11  East,  60;  Mont- 
gomery Gas-Light  Co.  v.  Montgomery  &  E.  Ry.  Co.,  86  Ala.  372;  City 
of  Indianapolis  v.  Cook,  99  Ind.  11;  Murphy  v,  Deane,  101  Mass.  455; 
Colorado  Central  R.  Co.  v.  Holmes,  5  Colo.  197. 

*2McEvoy  V.  Waterford  S.  S.  Co.,  L.  R.  18  Jr.  159,  165;  Murphy  v. 
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whether  it  be  the  plaintiff  or  the  defendant,  is  he  who 
could  last  have  avoided  the  injury  by  the  exercise  of  rea- 
sonable care.  Thus,  "though  the  plaintiff  may  have 
been  guilty  of  negligence,  and  although  that  negligence 
may,  in  fact,  have  contributed  to  the  accident,  yet  if 
the  defendant  could  in  the  result,  by  the  exercise  of  or- 
dinary care  and  diligence,  have  avoided  the  mischief 
which  happened,  the  plaintiff's  negligence  will  not  ex- 
cuse him."^^ 

The  several  states  are  not  agreed  upon  the  question 
whether  the  plaintiff  has  the  burden  of  proving  his  own 
due  care,  or  the  burden  of  proving  contributory  negli- 
gence rests  upon  the  defendant.  All  jurisdictions  rec- 
ognize that  the  defense  of  contributory  negligence  is  a 
denial  that  the  defendant's  fault  was  the  proximate 
cause  of  the  injury,  and  the  difference  between  them 
arises  in  part  from  a  difference  of  view  in  regard  to  bur- 
den of  proof,  and  in  part  to  the  application  of  a  pre- 
sumption of  fact  that  a  person  is  to  be  presumed  care- 
ful until  the  contrary  appears.  In  Massachusetts  it  is 
said  that  "the  burden  of  proof  never  shifts" ;  that  upon 
all  the  pleadings  and  the  evidence  the  plaintiff,  at  the 
end  of  the  trial,  must  establish  his  case  by  a  preponder- 
ance of  the  evidence,  and  that  affirmative  pleas  or  pre- 
sumptions of  fact  only  change  for  the  time  being  the 

Deane,  101  Mass.  455;  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685, 
697. 

43  Radley  v.  London  &  N.  W.  Ry.  Co.,  1  App.  Cas.  754,  759;  Davey  v. 
London  &  S.  W.  Ry.  Co.,  12  Q.  B.  Div.  71;  Grand  Trunk  Ry.  Co.  v. 
Ives,  144  U.  S.  408.  In  admiralty,  where  both  parties  are  at  fault, 
"the  mere  fact  of  the  negligence  of  the  libelant  as  partly  occa- 
sioning the  injuries  to  him,  when  they  also  occurred  partly  through 
the  negligence  of  the  officers  of  the  vessel,  does  not  debar  him  en- 
tirely from  a  recovery,"  and  damages  may  be  divided.  The  Max  Mor- 
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duty  of  going  forward  with  evidence.^*  Elsewhere  the 
words  "burden  of  proof"  are  generally  used  to  mean  not 
only  the  final  onus  on  a  plaintiff  to  establish  his  case, 
but  also  the  onus  temporarily  resting  upon  a  party, 
whether  plaintiff  or  defendant,  to  go  forward  with  evi- 
dence; and  this  latter  onus  shifts  from  one  side  to  the 
other  as  the  trial  progresses.^"*  Either  use  of  the  term 
is  correct  when  the  sense  in  which  it  is  employed  is 
clear.^^ 

As  contributory  negligence  shows  that  the  defend- 
ant's fault  is  not  the  proximate  cause  of  the  injury,  then, 
as  the  plaintiff  has  the  burden  of  establishing  his  right 

ris,  137  U.  S.  1;  Olson  v.  Flavel,  34  Fed.  477.  See,  also.  Central  of 
Georgia  Ry.  Co.  v.  Lamb,  124  Ala.  172. 

**  Central  Bridge  Corp.  v.  Butler,  2  Gray  (Mass.)  130;  Willett  v. 
Rich,  142  Mass.  356.     See  Wahl  v.  Shoulders,  14  Ind.  App.  665. 

<5  "In  order  to  make  my  opinion  clear,  I  should  like  to  say  shortly 
how  I  understand  the  term  'burden  of  proof.'  In  every  lawsuit,  some- 
body must  go  on  with  it  The  plaintiff  is  the  first  to  begin,  and,  if  he 
does  nothing,  he  fails.  If  he  makes  a  prima  facie  case,  and  nothing 
is  done  by  the  other  side  to  answer  it,  the  defendant  fails.  The  test, 
therefore,  as  to  burden  of  proof,  is  simply  to  consider  which  party 
would  be  successful  if  no  evidence  at  all  was  given,  or  if  no  mofe 
evidence  was  given  than  is  given  at  this  particular  point  of  the 
case,  because  it  is  obvious  that  during  the  controversy  in  the  litiga- 
tion there  are  points  at  which  the  onus  of  proof  shifts,  and  at 
which,  if  the  case  stopped  there,  it  must  be  decided  in  a  par- 
ticular way.  Such  being  the  test,  it  is  not  a  burden  which  rests  for- 
ever on  the  person  on  whom  it  is  first  cast,  but  as  soon  as  he,  in  his 
turn,  finds  evidence  which,  prima  facie,  rebuts  the  evidence  against 
which  he  is  contending,  the  burden  shifts  until  again  there  is  evi- 
dence which  satisfies  the  demand.  Now,  that  being  so,  the  question 
as  to  onus  of  proof  is  only  a  rule  for  deciding  on  whom  the  obligation 
rests  of  going  further  if  he  wishes  to  win."  Abrath  v.  Northeastern 
Ry.  Co.,  32  Wkly.  Rep.  50,  53,  11  Q.  B.  Div.  440;  Western  Ry.  v.  Wil- 
liamson, 114  Ala.  131. 

*«  J.  B.  Thayer.  Burden  of  Proof,  4  Harv.  Law  Rev.  45. 
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to  recover  against  the  defendant  by  a  preponderance  of 
all  the  evidence,  he  has  the  final  duty  of  maintaining 
the  proposition  that  he  Avas  free  from  fault.  But  this 
does  not  mean  that  he  should  necessarily  bear  the  onus 
of  going  forward  with  evidence  upon  the  subject,  and, 
when  it  is  said  that  the  defendant  has  the  burden  of 
proving  contributory  negligence,  it  means  that  he  must 
first  offer  the  evidence,  not  that,  when  all  the  evidence 
is  in,  the  burden  of  establishing  the  issue  rests  on  him.^'^ 
"Burden  of  proof,"  as  it  is  used  in  this  connection, 
refers  only  to  the  party  who  ought  to  allege  contribu- 
tory negligence  and  first  offer  evidence  in  regard  to  it. 
As  to  this  there  are  two  views,  depending,  it  is  some- 
times said,  upon  the  existence  of  a  presumption  of  fact 
that  a  person  is  assumed  to  be  careful  until  the  con- 
trary appears.  In  jurisdictions  where  such  a  presump- 
tion is  recognized,  the  plaintiff  makes  out  a  prima  facie 
case  by  alleging  and  offering  evidence  as  to  the  defend- 
ant's fault;  and  it  is  unnecessary  to  allege  or  offer  evi- 
dence as  to  his  own  care,  since  this  is  presumed  unless 
the  defendant  chooses  to  attack  it.  "The  natural  in- 
stinct of  self-preservation  would  stand  in  the  place  of 
positive  evidence,  and  the  dangerous  tendency  of  the 
defendant's  conduct  would  create  so  strong  a  proba- 
bility that  the  injury  happened  through  his  fault  that 
no  other  evidence  would  be  required.  *  *  ♦  The 
culpability  of  the  defendant  must  be  affirmatively 
proved  before  the  case  can  go  to  the  jury,  but  the  ab- 
sence of  any  fault  on  the  part  of  the  plaintiff  may  be 
inferred  from  circumstances;  and  the  disposition  of 
men  to  take  care  of  themselves  and  keep  out  of  danger 

47  Indianapolis  &  St.  L.  R.  Co.  v.  Horst.  93  U.  S.  2,91. 
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may  properly  be  taken  into  consideration."'*®  Tlie  other 
view  denies  the  existence  of  any  presumption  of  care 
dispensing  with  the  necessity  for  evidence  upon  tlie  sub- 
ject, and  as  part  of  the  plaintiff's  case  he  must  allege 
and  prove  that  he  was  free  from  fault  contributing  to 
the  injury.  "The  mere  proof  that  the  negligence  of  the 
defendant  was  a  cause  adequate  to  have  produced  the 
injury  will  not  enable  a  plaintiff  to  recover,  as  it  does 
not  necessarily  give  rise  to  the  inference  of  due  care 
upon  his  part,  proof  of  which  is  essential  to  his  case. 
It  may  still  be  that  he  was  not  exercising  it,  and  the 
injury  thus  have  resulted  from  the  concurring  negli- 
gence of  both  parties."**® 

The  distinction  becomes  of  importance  when  the  court 
is  asked  to  direct  a  verdict  for  the  defendant.  Thus, 
when  there  is  no  evidence  whatever  on  the  question  of 

48  Washington  &  G.  R.  Co.  v.  Gladmon,  15  Wall.  (U.  S.)  401.  407. 
In  England,  the  federal  courts,  Alabama,  and  Colorado,  contributory 
negligence  must  be  shown  first  by  the  defense.  Bridge  v.  Grand 
Junction  Ry.  Co.,  3  Mees.  &  W.  244;  Martin  v.  Great  Northern  Ry. 
Co..  16  C.  B.  179;  Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93  U.  S.  291; 
Hough  V.  Railway  Co.,  100  U.  S.  213;  Smoot  v.  City  of  Wetumpka.  24 
Ala.  112;  Bromley  v.  Birmingham  M.  R.  Co.,  95  Ala.  397;  Western 
Ry.  Co.  V.  Williamson,  114  Ala.  131;  Union  Pac.  Ry.  Co.  v.  Tracy,  19 
Colo.  331;  City  of  Denver  v.  Dunsmore,  7  Colo.  328.  In  Alabama, 
evidence  of  contributory  negligence  is  not  admissible  under  the  gen- 
eral issue  (Kansas  City,  M.  &  B.  R.  Co.  v,  Crocker,  95  Ala.  412),  but 
it  is  not  essential  generally  that  it  be  specially  pleaded  (Indianapolis 
ft  St.  L.  R.  Co.  V.  Horst,  93  U.  S.  291).    See  infra,  §  127. 

«  Hinckley  v.  Cape  Cod  R.  Co.,  120  Mass.  257.  In  Massachusetts 
and  formerly  in  Indiana  the  plaintiff  must  allege  and  prove  his  due 
care.  Lane  v.  Crorabie,  12  Pick.  (Mass.)  177;  Mayo  v.  Boston  &  M. 
R.  R.,  104  Mass.  137;  Pierce  v.  Oliver,  18  Ind.  App.  87;  Evansville  & 
C.  R.  Co.  V.  Hiatt,  17  Ind.  102;  Jeffersonville,  M.  &  I.  R.  Co.  v.  Lyon, 
55  Ind.  477;  Cincinnati,  H.  &  I.  R.  Co.  v.  Butler,  103  Ind.  31.  See 
Bums'  Rev.  St.  Ind.  1901,  §  359a. 
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the  plaintiff's  care,  he  is  entitled  to  recover  in  those 
jurisdictions  where  the  burden  of  introducing  such  evi- 
dence rests  in  the  first  instance  upon  the  defendant;''® 
but  he  cannot  recover  in  Massachusetts  or  Indiana,  since 
in  these  states  it  must  in  some  way  appear  from  the 
plaintiff's  evidence  that  he  exercised  care.  But  in  these 
latter  jurisdictions  direct  affirmative  evidence  of  the 
plaintiff's  care  is  not  required,  and  his  due  care  may, 
upon  all  the  circumstances,  be  inferred  from  absence 
of  fault.51 

The  rules  applying  to  contributory  negligence  at  com- 
mon law  are  not  affected  by  the  passage  of  the  employ- 
ers' liability  act,  and,  as  this  defense  merges  in  many 
instances  with  the  defense  of  volenti  non  fit  injuria, 
it  is  seldom  advantageous  to  distinguish  them.'^^ 

The  phrase  "assumption  of  risk,"  in  so  far  as  it  means 
that  the  injury  was  caused  by  the  fault  of  the  plain- 
tiff, is  often  used  in  cases  where  the  ground  upon  which 
recovery  is  denied  is  strictly  that  of  contributory  neg- 
ligence, and  it  is  intended  here  only  to  call  attention 
to  a  few  principles  applicable  to  the  defense  not  raised 
in  cases  cited  under  subsequent  topics. 

Care  of  children  and  defective  persons. 

Children  are  bound  to  exercise  such  care  as  their 
capacity  warrants.     "It  was  necessary  that  the  plain- 

60  Bromley  v.  Birmingham  M.  R.  Co.,  95  Ala.  397. 

51  Mayo  V.  Boston  &  M.  R.  R.,  104  Mass.  137;  infra,  §  118. 

52  Due  care  under  act,  infra,  §  117;  care  to  discover  danger  upon 
entrance  into  the  employment,  infra,  §§  94,  112;  care  to  avoid  inci- 
dental dangers,  infra,  §  91;  beyond  scope  of  employment,  infra, 
§  104;  when  sent  out  of  scope,  infra,  §  105;  use  of  machinery,  etc., 
infra,  §  108;  disobedience  of  rules,  infra,  §  109;  continuance  at  work 
in  face  of  danger,  infra,  §  114. 
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tiff,  thougli  a  boy,  should  prove  that  he  was  in  the  ex- 
ercise of  due  care.  But  due  care  on  his  part  did  not 
require  the  judgment  and  thoughtfulness  which  would 
be  expected  of  an  adult  under  the  same  circumstances. 
It  is  that  degree  of  care  which  could  reasonably  be  ex- 
pected from  a  boy  of  his  age  and  capacity.  If  the  court 
had  ruled  that,  if  the  plaintiff  was  old  enough  to  know 
that  striking  the  dog  would  be  likely  to  incite  him  to 
bite,  he  could  not  recover,  it  would  have  been  errone- 
ous. This  is  not  the  true  test.  It  entirely  disregards 
the  thoughtlessness  and  heedlessness  natural  to  boy- 
hood. The  plaintiff  may  have  been  old  enough  to  know, 
if  he  stopped  to  reflect,  that  striking  a  dog  would  be 
likely  to  provoke  him  to  bite,  and  yet,  in  striking  him, 
he  may  have  been  acting  as  a  boy  of  his  age  would  or- 
dinarily act  under  the  same  circumstances.  The  age 
of  the  plaintiff  was  an  important  fact  for  the  consid- 
eration of  the  jury;  but  the  court  correctly  held  that 
the  true  rule  was  that  he  was  entitled  to  recover  if  he 
was  in  the  exercise  of  that  degree  of  care  which,  under 
like  circumstances,  would  reasonably  be  expected  of  a 
boy  of  his  years  and  capacity."^^ 

The  blindness,  deafness,  or  great  age  of  the  plaintiff 
is  a  circumstance  to  be  considered  by  the  jury  upon 
the  question  of  his  due  care.  He  must  use  such  care 
as  persons  afflicted  with  this  incapacity  would  ordi- 
narily use."**     Intoxication  is  not  in  itself  negligence; 

»«Plumley  v.  Birge,  124  Mass.  57;  Pierce  v.  Conners,  20  Colo. 
178;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Rush,  127  Ind.  545;  Indian- 
apolis, D.  &  W.  Ry.  Co.  V.  Wilson,  134  Ind.  95;  Keller  v.  Gaskill,  9 
Ind,  App.  G70;  Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall.  (U.  S.)  657. 
See,  infra,  §  96. 

"  Shapleigh  v.  Wynian.  134  Mass.  118;  Smith  v.  Wildes,  143  Mass. 
656;  Town  of  Salem  v.  Goller,  76  Ind,  291. 
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but,  if  it  contributes  in  any  degree  to  the  injury,  the 
plaintiff  cannot  recover.^^ 

§  85.     Volenti  non  fit  injuria. 

The  phrase  "assumption  of  risk"  includes  "volenti  non  fit 
injuria."  If  a  person  knows  and  appreciates  a  danger  created 
by  the  default  of  another,  and  voluntarily  consents  to  en- 
counter it,  he  cannot  hold  the  latter  responsible  for  injuries 
received. 

The  principle  expresped  in  the  maxim.  Volenti  non 
fit  injuria, — "That  to  which  a  person  assents  is  not  es- 
teemed in  law  an  injury,"^^ — is  one  of  general  applica- 
tion in  the  law,  not  confined  to  actions  for  negligence, 
nor  to  cases  involving  the  rights  of  masters  and  serv- 
ants.*^^ 

05  Holland  v.  West  End  St.  Ry.  Co.,  155  Mass.  387;  Denver  Tram- 
way Co.  V.  Reid,  4  Colo.  App.  53;  Woods  v.  Board  Com'rs  Tipton  Co., 
128  Ind.  289.  See,  also,  Johnson  v.  Louisville  &  N.  R.  Co.,  104  Ala. 
241. 

B6  Grendon  v.  Bishop  of  Lincoln,  Plowd.  501;  Wingate,  Max.  482; 
Broom,  Leg.  Max.  *268;  Wharton,  Leg.  Max.  p.  213. 

5T  Husband's  consent  to  his  wife's  adultery,  or  his  condonation  of 
it;  seduction;  money  voluntarily  paid  and  sought  to  be  recovered 
on  ground  that  it  is  not  due,  where  the  statute  of  limitations  or  in- 
fancy was  a  bar  to  its  collection, — are  examples.     See  note  56. 

"The  doctrine  applicable  to  voluntary  payments  of  money  not 
recoverable  by  law  grows  out  of  this  rule  of  law,  and  the  rules  gov- 
erning in  cases  of  contributory  negligence  of  the  injured  party  is 
nearly  allied  to,  if  not  an  outgrowth  of,  the  maxim."  Eckert  v.  Long 
Island  R.  Co.,  43  N.  Y.  502,  507.  Consent  to  sale  of  property  on  exe- 
cution, Lyon  V.  Tallmadge,  1  Johns.  Ch.  (N.  Y.)  185.  It  does  noi 
apply  where  money  is  paid  with  knowledge,  but  under  protest. 
Broom,  Leg.  Max.  *268.  Nor  in  equity  to  a  usurious  loan.  1  Story, 
Eq.  Jur.  §  302.  It  has  no  place  in  the  criminal  law.  Keg.  v.  Long- 
bottom,  3  Cox,  C.  C.  439.  Voluntarily  engaging  in  a  prize  fight  does 
not  bar  either  a  criminal  or  a  private  action.    Reg.  v.  Coney,  8  Q.  B. 
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The  courts  agree  in  the  statement  of  the  rule:  "One 
who  has  invited  or  consented  to  an  act  being  done  to- 
wards him  cannot,  when  he  suffers  from  it,  comphiin 
of  it  as  a  wrong ;"^^  or,  in  another  form:  "One  wlio 
knows  of  a  danger  from  the  negligence  of  another,  and 
understands  and  appreciates  the  risk  therefrom,  and 
voluntarily  exposes  himself  to  it,  is  precluded  from  re- 
covering for  an  injury  which  results  from  the  expos- 
ure."^^  The  elements  necessary  for  the  application  of 
the  maxim  are  not  in  doubt.  There  must  be  a  duty 
owed  by  the  defendant  to  the  plaintiff,  knowledge  and 
appreciation  by  the  plaintiff  of  danger  to  him  from  its 
breach,  and  a  willingness  to  accept  that  risk  without 
looking  to  the  defendant  for  compensation  if  injury  re- 
sults. 

There  must  obviously  be  some  duty  owing  to  the  plain- 
tiff from  the  defendant,  a  breach  of  which  would  give 
a  cause  of  action.  Unless  there  is  a  duty  there  can  be 
no  negligence,  and,  when  no  duty  exists,  the  conduct 
of  the  plaintiff  is  immaterial  upon  the  question  of  the 
defendant's  liability.  A  man,  knowing  that  it  is  rain- 
ing, and  appreciating  that  if  he  goes  out  of  doors  he 
will  get  wet,  may  voluntarily  leave  shelter,  yet  he  can- 
not recover,  because  no  one  owed  him  any  duty  before 
or  at  the  time  of  his  act.     So,  a  trespasser  going  on 

Div.  534;  Com.  v.  Collberg,  119  Mass.  350;  Adams  v.  Waggoner,  33 
Ind.  531. 

On  the  application  of  the  maxim,  see,  also,  Linnehan  v.  Sampson, 
126  Mass.  506  (saving  life);  Horton  v.  Inhabitants  of  Ipswich,  12 
Gush.  (Mass.)  488;  Wilson  v.  City  of  Charlestown,  8  Allen  (Mass.) 
137;  Thomas  v.  Western  Union  Tel.  Co.,  100  Mass.  156  (obstructed 
highways);  Jaggard,  Torts,  pp.  199-204.     See,  also,  infra,  §  114. 

68  Lord  Herschell  in  Smith  v.  Baker  [1891]  App.  Cas.  325. 

6U  Fitzgerald  v.  Connecticut  River  Paper  Co.,  155  Mass.  155,  158. 
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lands  cannot  recover  for  falling  into  an  excavation,  on 
the  same  ground  of  lack  of  duty;  and  it  is  immaterial 
whether  he  knew  the  danger  or  not  or  whether  he  was 
willing  to  encounter  it.  In  such  cases  the  maxim  is 
unnecessary.  It  is  only  where  there  is  or  may  be  a 
duty  towards  the  plaintiff  that  it  becomes  essential. 

Knowledge  of  the  danger  and  appreciation  of  the  risk 
must  appear  before  it  can  be  said  that  the  plaintiff  con- 
sented to  take  the  risk  upon  himself.  "It  is  plain  that 
knowledge  may  not  be  a  conclusive  defense.  There 
may  be  a  perception  of  the  existence  of  danger  without 
comprehension  of  the  risk."®"  "In  the  first  place  one 
does  not  voluntarily  assume  a  risk  who  merely  knows 
that  there  is  some  danger,  without  appreciating  the  dan- 
ger. On  the  other  hand,  he  does  not  necessarily  fail 
to  appreciate  the  risk  because  he  hopes  and  expects  to 
encounter  it  without  injury.  If  he  comprehends  the 
nature  and  the  degree  of  the  danger,  and  voluntarily 
takes  his  chance,  he  must  abide  by  the  consequences, 
whether  he  is  fortunate  or  unfortunate  in  the  result  of 
his  venture."*^  "The  maxim,  be  it  observed,  is  not 
scienti  non  fit  injuria,  but  volenti."^^ 

The  difficulty  has  come  in  defining  "volenti."  The 
most  radical  view  is  expressed  by  Lord  Bramwell :  "I 
hold  that  where  a  man  is  not  physically  constrained, 
when  he  can  at  his  option  do  a  thing  or  not,  and  he 
does  it,  the  maxim  applies.  What  is  volensf  Willing. 
And  a  man  is  willing  when  he  wills  to  do  a  thing  and 
does  it.     No  doubt  a  man,  popularly  speaking,  is  said 

60  Bowen,  L.  J.,  in  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685. 

61  Fitzgerald  v.  Connecticut  River  Paper  Co.,  155  Mass.  155,  158. 

62  Bowen,  L.  J.,  in  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685. 
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to  do  a  thing  unwillingly,  with  no  good  will;  but  if 
he  does  it,  no  matter  what  his  dislike  is,  he  prefers  do- 
ing it  to  leaving  it  alone.  He  wills  to  do  it.  He  does 
not  will  not  to  do  it.  I  suppose  nolens  is  the  opposite 
of  volens, — its  negative.  There  are  two  men.  One  re- 
fuses to  do  the  work,  wills  not  to  do  it,  and  does  not 
do  it.  The  other  grumbles,  but  wills  to  do  it,  and 
does  it.  Are  both  men  nolentes, — unwilling?  Suppose 
an  extra  shilling  induced  the  man  who  did  the  work. 
Is  he  nolens,  or  has  the  shilling  made  him  volens f"^^ 
But  this  is  inaccurate.  Something  more  than  the  ex- 
ercise of  the  will  to  do  or  not  to  do  an  act  is  required. 
There  must  also  be  a  willingness  to  bear  the  loss  which 
may  happen  without  looking  to  the  defendant  for  com- 
pensation; in  other  words,  there  must  be  a  consent  to 
take  the  risk  arising  from  the  waiver  or  breach  of  a 
duty.«* 

"The  question  whether  in  any  particular  case  a  plain- 
tiff was  volens  or  nolens  is  a  question  of  fact,  not  law  ;"*'* 

•s  Membery  v.  Great  Western  Ry.  Co.,  14  App.  Cas.  179,  187.  See, 
also,  Smith  v.  Baker  [1891J  App,  Cas.  325,  where  he  says:  "A  per- 
son is  never  volens  that  he  should  be  injured  by  negligence, — at  least, 
unless  he  specially  agreed  to  it;"  and  "the  maxim  applies  where, 
knowing  the  danger  or  risk,  the  man  is  volens  to  undertake  the 
work." 

«*  "If  applicable  to  the  extent  that  is  now  insisted  on,  no  person  ever 
ought  to  have  been  awarded  damages  for  being  run  over  in  London 
streets,  for  no  one  could  have  crossed  London  streets  without  know- 
ing that  there  was  a  risk  of  being  run  over."  Lord  Halsbury,  L.  C, 
in  Smith  v.  Baker  [1891]  App.  Cas.  325. 

"The  question  which  has  most  frequently  to  be  considered  is  not 
whether  he  voluntarily  and  rashly  exposed  himself  to  the  injury, 
but  whether  he  agreed  that,  if  injury  should  befall  him,  the  risk  was 
to  be  his,  and  not  his  master's."  Lord  Watson  in  Smith  v.  Baker, 
Bupra. 

•5  Lindley,  L.  J.,  in  Yarmouth  v.  France,  19  Q.  B.  Div.  647. 
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but  it  is  a  question  of  fact  which,  when  the  inferences 
all  point  one  way,  must  be  passed  upon  by  the  court. 
Though  the  principle  of  law  is  well  settled,  the  extent 
to  which  the  court  may  properly  go  in  finding  the  fact 
of  consent  on  the  part  of  the  plaintiff  and  withdrawing 
the  case  from  the  jury  cannot  yet  be  said  to  be  deter- 
mined.^® 

In  master  and  servant  law  the  maxim  becomes  im- 
portant in  two  classes  of  cases, — when  the  risk  exists 
at  the  time  of  entering  the  employment,  and  when  it 
subsequently  arises.  Actionable  negligence  is  a  breach 
of  a  duty  owed  to  the  plaintiff  whereby  he  suffers  dam- 
age. There  must  be  both  a  duty  and  a  loss  through 
breach  of  it,  and  if  either  is  absent,  or  if  the  loss  is  not 
the  proximate  result  of  the  breach,  there  can  be  no  re- 
covery. When  a  master  conducts  a  business  he  invites 
persons  to  become  his  servants,  and  owes  a  duty  in  re- 
gard to  the  condition  of  the  premises  to  which  he  asks 
them.  He  has  a  right  to  maintain  his  premises  and 
machinery  in  as  dangerous  a  condition  as  he  pleases, 
but  he  has  no  right  to  lead  others  into  that  danger.®^ 
If,  knowing  and  appreciating  the  danger,  a  person,  hav- 
ing freedom  of  choice,  elects  to  encounter  it,  then  any 
duty  imposed  upon  the  master  as  to  the  condition  is 
dispensed  with,  and  the  risk  of  injury  is  accepted  by 
the  plaintiff.  "The  duty  of  an  occupier  of  premises 
which  have  an  element  of  danger  upon  them  reaches 
its  vanishing  point  in  the  case  of  those  who  are  cog- 
nizant of  the  full  extent  of  the  danger,  and  voluntarily 
run  the  risk,"®®     But  when  the  person  does  not  know 

«8  Infra,  §  114. 

67  Supra,  §  83. 

68  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685,  695. 
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or  appreciate  the  clanger  into  which  he  goes,  the  duty 
of  the  occupier  is  not  affected,  and,  unless  he  protects 
the  servant  or  warns  him  of  the  danger,  he  is  respon- 
sible for  the  injury  that  may  occur.  In  this  class  of 
cases  there  is  no  difficulty  in  finding  the  plaintiff's  con- 
sent, because  he  has  done  an  act  capable  of  but  one 
construction.  Being  free  to  do  as  he  chose,  he  accepted 
the  employment.  Therefore  the  court  need  pass  upon 
only  one  of  the  elements  of  the  maxim,  which  is  the 
plaintiff's  knowledge  of  the  danger.  Here  the  prin- 
ciple involved  in  the  maxim  does  away  entirely  with 
the  duty.«» 

In  the  second  class  of  cases  there  are  in  existence 
the  several  duties  imposed  upon  the  master  in  favor  of 
his  servant  by  virtue  of  the  relation  existing  between 
them,  and  the  maxim  is  only  invoked  where  the  master 
has  failed  to  perform  a  duty  which  the  servant  had  a 
right  to  expect  would  be  fulfilled.  Here  there  is  a  cause 
of  action  needing  only  the  occurrence  of  loss  to  be  com- 
plete, and  the  question  is  whether  the  plaintiff,  by  his 
conduct,  has  consented  to  waive  the  breach  and  take 
the  risk  of  loss  upon  his  own  shoulders.  He  must,  of 
course,  know  and  appreciate  the  danger,  but  the  ques- 
tion whether  he  consents  to  the  breach  is  not  so  easily 
to  be  determined  as  in  the  other  class  of  cases.  The 
defendant's  wrong  has  forced  him  to  take  action  either 
by  throwing  up  his  employment  or  by  remaining  with 
the  chance  of  injury.  It  is  the  general  rule  that  re- 
maining under  such  circumstances  is,  as  a  matter  of 
law,  a  waiver  of  the  breach ;  and  this  act  is  treated  like 
an  acceptance  of  the  employment  in  the  first  instance, 

•»  See  infra,  §  88  et  seq. 
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unless  facts  appear  which  shoT7  that  he  did  not  consent 
to  take  the  risk  upon  himself."* 

The  broad  distinction  between  the  two  classes  of  cases 
is  apparent,  and  it  may  well  be  doubted  whether  the 
courts,  in  holding  that  the  mere  fact  of  continuance 
in  service  affords  a  conclusive  inference  of  consent,  as 
does  the  act  of  accepting  the  employment  in  the  first 
instance,  have  not  trenched  further  than  is  proper  upon 
the  province  of  the  jury. 

§  86.    Distinction  between  "Volenti  non  fit  injuria"  and  "con- 
tributory negligence." 

"Volenti  non  fit  injuria"  and  "contributory  negligence"  are 
separate  defenses. 

A  man  may  deliberately  encounter  a  danger,  yet  exercise 
due  care  to  protect  himself  from  injury  by  it. 

The  two  defenses  of  contributory  negligence  and 
volenti  non  fit  injuria  are  closely  related,  and  it  is  not 
always  necessary  to  distinguish  them.  Both  require  a 
knowledge  of  danger,"^ ^  though  in  the  former  it  may  be 
a  mere  recognition  of  danger  or  a  heedless  failure  to 
inquire  whether  there  is  danger  or  not,  and  in  the  latter 
it  must  be  some  accurate  perception  and  appreciation 
of  the  risk.  Both  require  that  the  plaintiff  should 
have  put  himself  in  the  way  of  injury  or  have  failed  to 
avoid  it;  but  the  distinguishing  characteristic  is  de- 
liberate choice  in  the  one  case,  and  lack  of  choice  or 
thoughtlessness  in  the  other.     The  defense  of  volenti 

TO  Infra,  §  114 

71  Statute  providing  that  knowledge  of  defect  shall  not  bar  re- 
covery does  not  preclude  such  knowledge  being  shown  on  question 
of  negligence.     Buckner  v.  Richmond  &  D.  R.  Co.,  72  Miss.  873.    See, 
also,  Hawkins  v.  Johnson,  105  Ind.  29. 
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non  fit  injuria  is  available  only  when  the  plaintiff,  be- 
ing confronted  with  the  danger,  wills  to  encounter  it. 
The  defense  of  contributory  negligence  applies  when 
the  plaintiff  exercises  no  will  in  the  matter  whatever, 
and  heedlessly  incurs  the  danger.  One  is  a  consent  to 
waive  a  duty  or  the  breach  of  a  duty,  and  undertake 
whatever  risk  there  is  without  hope  of  compensation 
if  the  risk  results  in  loss.  The  other  is  some  careless 
act  or  omission  which  brings  about,  and  is  the  proximate 
cause  of,  the  injury. 

"It  may  be  consistent  with  due  care  to  incur  a  known 
danger  voluntarily  and  deliberately;  and  this  may  be 
so  when  the  danger  arises  from  the  known  or  appre- 
hended neglect  of  others.  Ordinarily,  in  actions  to  re- 
cover damages  for  injuries  to  person  or  property,  an 
instruction  as  to  the  effect  of  contributory  negligence 
on  the  part  of  the  plaintiff  will  cover  all  that  need  be 
said  to  the  jury  upon  this  branch  of  the  case.  But 
the  principle  that  one  may  be  debarred  from  recovery 
when  he  voluntarily  assumes  the  risk  is  not  identical 
with  the  principle  on  which  the  doctrine  of  contribu- 
tory negligence  rests,  and  in  proper  cases  this  ought 
to  be  explained  to  the  jury.  One  may,  with  his  eyes 
open,  undertake  to  do  a  thing  which  he  knows  is  at- 
tended with  more  or  less  peril ;  and  he  may,  both  in  en- 
tering upon  the  undertaking  and  in  carrying  it  out, 
use  all  the  care  he  is  capable  of.  But  whether  or  not 
he  thereby  assumes  the  risk  may  depend  on  other  cir- 
cumstances. One  may,  without  fault  of  his  own,  be 
in  a  situation  where  he  must  choose  a  perilous  alterna- 
tive. The  degree  of  danger,  the  stress  of  circumstances, 
the  expectation  or  hope  that  others  will  fully  perform 
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the  duties  resting  on  them,  may  all  have  to  be  consid- 
ered."^2  In  the  case  from  which  this  quotation  is  taken, 
the  plaintiff's  servant,  going  with  a  horse  to  the  de- 
fendant's freight  yard,  noticed  a  car  in  a  dangerous 
position,  and,  without  having  the  car  removed  to  an- 
other place,  as  he  might  have  done,  took  the  horse  by 
the  head  and  led  him  in,  which  resulted  in  the  horse 
being  killed.  The  defendant  requested  an  instruction: 
"If  the  jury  find  *  ♦  *  that  the  person  in  charge 
of  the  horse  knew,  or  would  by  the  use  of  due  care  have 
known,  of  the  condition  of  the  premises,  and  the  use 
that  was  made  of  the  same,  and  the  dangers  incident 
thereto,  and  voluntaxily  assumed  the  risk,  the  plaintiff 
cannot  recover."  The  trial  court  refused  to  give  this 
request,  but  instructed  fully  as  to  contributory  negli- 
gence, and  it  was  held  that  the  refusal  was  erroneous. 
The  most  common  example  of  the  necessity  of  making 
requests  for  rulings  upon  one  or  the  other  of  these  de- 
fenses is  found  in  cases  where  the  servant  remains  at 
work  with  knowledge  of  a  defect  in  the  place  or  ma- 
chinery. The  general  rule  is  that  in  such  circum- 
stances he  voluntarily  incurs  the  danger,  and  his  recov- 
ery is  barred  on  that  ground,"^^  although  by  his  conduct 
in  trying  to  avoid  the  danger  he  may  have  exercised 
the  greatest  care;  an  instruction  bearing  only  on  his 
contributory  negligence  does  not  raise  the  vital  issue.'^* 
The  distinction  is  generally  recognized,^"^  and  is,  in 

T2  Miner  v.  Connecticut  River  R.  Co.,  153  Mass.  398,  403;  Wharton, 
Neg.  §  132. 

73  Infra,  §  114. 

74  Carrigan  v.  Washburn  &  Moen  Mfg.  Co.,  170  Mass.  79 ;  Burgess  -v. 
Davis  Sulphur  Ore  Co.,  165  Mass.  71;  Mahoney  v.  Dore,  155  Mass. 
513,  518;  Fitzgerald  v,  Connecticut  River  Paper  Co.,  155  Mass.  155. 

75  indermauer  v.  Dames,  L.  R.  1  C.  P.  274,  277;  Woodley  v.  Metro 
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England,  now  so  clearly  drawn  as  to  require  a  finding 
bv  the  jury  that  the  plaintiff  consented  to  the  risk,  if 
the  defendant  desires  to  rely  upon  the  defense  of  volenti 
lion  fit  injuria?^ 

A  like  distinction  is  made  between  the  defense  of  con- 
tributory negligence  and  the  assumption  of  risks  by  vir- 
tue of  the  contract  of  service.^^  When  the  danger  arises 
from  the  negligence  of  fellow  servants,  or  is  a  danger 
incident  to  the  business,  or  arises  from  a  condition  of 
affairs  existing  at  the  time  of  the  employment,  and 
known  or  obvious  to  the  servant,  it  is  assumed  by  him, 
and,  however  great  care  he  may  have  exercised  to  avoid 
injury,  he  is  denied  recovery.  Here  again  it  is  neces- 
sary to  distinguish  between  them  in  the  requests  or 
charge/^ 

politan  Dist,  Ry.  Co.,  L.  R.  2  Exch.  Div.  384;  Thomas  v.  Quarter- 
maine,  18  Q.  B.  Div.  685,  697;  Union  Pac.  Ry.  Co.  v.  O'Brien,  161  U.  S. 
451;  Peirce  v.  Clavin  (C.  C.  A.)  82  Fed.  550;  Narramore  v.  Cleveland, 
C,  C.  &  St.  L.  Ry.  Co.  (C.  C.  A.)  96  Fed.  298;  Romona  Oolitic  Stone 
Co.  V.  Phillips,  11  Ind.  App.  118,  147;  Gaar-Scott  Co.  v.  Wilson,  21 
Ind.  App.  91. 

In  Alabama,  the  distinction  seems  not  to  have  been  taken.  "Con- 
tributory negligence,  which  would  defeat  an  action,  might  have  con- 
sisted of  a  failure  on  the  part  of  the  plaintiff,  either  to  reasonably 
give  notice  of  the  defect  in  appliances  used  in  his  employment,  or 
of  the  negligence  of  his  superiors,  if  known  to  him,  which  pro- 
duced the  injury;  or  of  a  failure,  after  having  given  such  notice,  td 
quit  the  service  to  which  such  defect  or  negligence  was  incident, 
after  a  reasonable  time  had  elapsed  for  its  correction."  Columbus  ft 
W.  Ry.  Co.  v.  Bradford,  86  Ala.  574;  Eureka  Co.  v.  Bass,  81  Ala.  201; 
Highland  Ave.  &  B.  R.  Cd.  v.  Walters,  91  Ala.  435;  infra,  §  87.  Such 
is  the  case  in  Colorado.  Colorado  Central  R.  Co.  v.  Ogden,  3  Colo. 
499;  Wells  v.  Coe,  9  Colo   159,  163. 

78  Williams  v.  Birmingham  Battery  &  Metal  Co.  [1899]  2  Q.  B.  338; 
Osborne  v.  London  &  N.  E.  Ry.  Co.,  21  Q.  B.  Div.  221. 

"  Infra.  §  88. 

'sPicgree  v.  Leyland,  135  Mass.  398;  Taylor  v.  Carew  Mfg.  Co., 
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The  failure  of  courts  to  make  the  distinction  causes 
much  confusion  in  tlie  cases,  but,  as  these  defenses  so 
often  glide  into  each  other,  it  is  seldom  necessary  or 
advantageous  to  place  the  decision  upon  one  ground 
rather  upon  the  other.  However,  unless  the  distinc- 
tion is  kept  in  mind,  error  may  result. 

§  87.    Pleading  assumption  of  risk. 

The  distinction  between  "assumption  of  risk,"  meaning  the 
risks  assumed  upon  entry  into  the  employment,  and  assump- 
tion of  risk,  covering  the  defenses  of  contributory  negligence 
and  "volenti  non  fit  injuria,"  is  observed  generally  in  pleading. 
The  former  is  part  of  the  plaintiff's  case ;  the  latter  are  strictly 
defenses. 

The  rule  is  established  in  England  that  the  plain- 
tiff's statement  of  claim  must  allege  knowledge  of  the 
condition  on  the  part  of  the  defendant,  and  want  of 
knowledge  on  the  part  of  the  servant  to  make  out  his 
cause  of  action  for  risks  existing  upon  entry  into  the 
employment.  "Where  it  is  an  action  by  a  servant 
against  his  master  for  the  wrongful  condition  of  the 
machinery  on  the  premises  on  which  the  plaintiff  is  to 
act,  or  of  the  condition  of  the  means  by  which  the  serv- 
ices of  the  servant  are  to  be  fulfilled,  if  the  servant  con- 
fines the  allegations  in  his  statement  of  claim  to  alleg- 
ing the  existence  of  danger  in  any  of  these  things,  owing 
to  the  negligence  of  the  master,  he  shows  no  cause  of 
action.  *  *  *  The  old  form  of  declaration  used  to 
show  that  the  danger  which  caused  the  accident  was 
known   to   the   master   and   unknown   to   the   servant. 

140  Mass.  150;  Linch  v.  Sagamore  Mfg.  Co.,  143  Mass.  206;  French  v. 
Columbia  Spinning  Co.,  169  Mass.  531;  Hoard  v.  Blackstone  Mfg.  Co., 
177  Mass.  69;  supra,  note  75. 
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Both  these  allegations  are  material,  because  without 
them  there  is  no  cause  of  action,  and  unless  it  was 
proved  at  the  trial  directly,  or  that  there  were  facts 
from  which  it  might  be  inferred,  that  the  servant  was 
ignorant  of  the  existence  of  the  danger,  he  would  be 
nonsuited.  For  the  plaintiff  it  was  contended  that  his 
knowledge  was  a  mere  matter  of  defense,  and  that  it 
should  so  appear  as  a  matter  of  pleading;  but  this  is 
not  true,  for  the  old  form  of  declaration,  as  I  have  al- 
ready pointed  out,  must  have  shown  ignorance  on  the 
part  of  the  servant."^® 

The  same  rule  is  adopted  in  Indiana.  "In  suits  by 
the  servant  against  the  master  for  his  negligent  failure 
to  furnish  a  safe  place  or  safe  machinery  or  appliances 
for  the  servant's  task,  the  law  must  now  be  regarded 
as  settled  in  Indiana,  by  repeated  adjudications,  that 
knowledge  is  an  undisputed  element  of  liability  not  in- 
cluded in  the  general  averment  of  negligence  or  want 
of  negligence.  *  *  »  The  servant's  knowledge  or 
want  of  knowledge  must  be  specially  alleged,  because 
upon  this  it  depends  whether  or  not  he  is  to  be  held  to 
have  assumed  the  risk  of  the  defect,  assumption  of  the 
risk  and  contributory  negligence  being  separate  and  in- 
dependent   factors."^"     "To  sustain    such    allegations, 

70  Griffiths  v.  London  &  St.  K.  D.  Co.,  12  Q.  B.  Div.  493,  13  Q.  B. 
Div.  259.  The  servant  need  not,  however,  allege  that  he  had  not 
the  same  means  of  knowledge  as  his  master.  Williams  v.  Clough, 
3  Hurl.  &  N.  258. 

80  New  Kentucky  Coal  Co.  v.  Albani,  12  Ind.  App.  497;  Pennsyl- 
vania Co.  V.  Witte,  15  Ind.  App.  583;  Pierce  v,  Oliver,  18  Ind.  App, 
87  (subsequent  risk);  Gaar-Scott  Co.  v.  Wilson,  21  Ind.  App.  91 
(subsequent  risk);  Creamery  Package  Mfg.  Co.  v.  Hotsenpiller,  24 
Ind.  App.  122;  Chicago  &  E.  I,  R.  Co.  v.  Richards  (Ind.  App.)  61  N. 
E,  18  (under  act);  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Parker,  154 
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bowever,  the  evidence  must  show  that  the  employer  not 
only  had  no  knowledge  of  the  defect,  but  could  not  have 
known  the  same  by  the  exercise  of  ordinary  care."^^ 
But  in  Indiana  no  distinction  is  made  between  risks 
arising  after  the  employment  and  those  existing  at  the 
time,  and  the  rule  of  pleading  is  the  same.^^ 

In  Alabama  the  plaintiff  need  not  allege  his  ignorance 
of  the  defect,^^  and  volenti  non  fit  injuria  is  an  affirma- 
tive defense,  not  admissible  under  a  general  denial,  and 

Ind.  153.  He  must  aver  not  only  that  he  did  not  know,  but  that  he  did 
not  have  equal  means  of  knowing,  the  defect.  Indiana,  B.  &  W. 
Ry.  Co.  V.  Dailey,  110  Ind.  75  (subsequent  risk);  Spencer  v.  Ohio  & 
M.  Ry.  Co.,  130  Ind.  181;  Bodell  v.  Brazil  Block  Coal  Co.,  25  Ind.  App. 
654.  A  general  allegation  rebuts  both  actual  and  constructive  knowl- 
edge. Evansville  &  T.  H.  R.  Co.  v.  Duel,  134  Ind.  156.  These  alle- 
gations may  be  in  general  terms.  Lake  Erie  &  W.  R.  Co.  v.  McHenry, 
10  Ind.  App.  525.  But  alleging  that  plaintiff  was  "free  from  fault " 
is  not  sufficient.  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Corps,  124  Ind. 
427.  General  allegations  of  ignorance  may  be  overcome  by  recitals 
from  which  it  appears  that  plaintiff  must  have  known.  Evansville 
&  T.  H.  R.  Co.  V.  Duel.  134  Ind.  156;  Louisville  &  N.  R.  Co.  v.  Kemper, 
147  Ind.  561.  Must  allege  that  negligent  employe  was  not  a  fellow 
servant.     Helfrich  v.  Williams,  84  Ind.  553. 

81  Consolidated  Stone  Co.  v.  Summit,  152  Ind.  297.  An  instruction 
ignoring  the  element  of  knowledge  is  wrong.  Terre  Haute  &  I.  R. 
Co.  V.  Pruitt,  25  Ind.  App.  227. 

82  Cases  cited  above.  Thus,  a  promise  to  repair  must  be  pleaded, 
but  the  time  necessary  to  make  the  repairs  need  not  be  alleged. 
Daugherty  v.  Midland  Steel  Co.,  23  Ind.  App.  78;  McParlan  Carriage 
Co.  V.  Potter,  21  Ind.  App.  692,  153  Ind.  107.  See  infra,  §  115.  If  a 
servant  is  sent  outside  his  employment,  lack  of  knowledge  need 
not  be  alleged.  Clark  County  Cement  Co.  v.  Wright,  16  Ind.  App. 
630.  But  see  Louisville  &  N.  R.  Co.  v.  Orr,  84  Ind.  50,  where  it  is 
said  that  "assumption  of  risk"  is  not  contributory  negligence,  and  is 
an  affirmative  defense,  not  admissible  under  a  general  denial. 

83  Columbus  &  W.  Ry.  Co.  v,  Bradford,  86  Ala.  573;  Broslin  v.  Kan- 
sas City,  M.  &  B.  R.  Co.,  114  Ala.  398. 
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is  raised  by  the  plea  of  contributory  negligence.®*  Nei- 
ther in  this  state  nor  in  Colorado  is  the  difference  be- 
tween the  defenses  clearly  distinguished.®'^ 

In  IMassachusetts,  although  the  plaintiff  is  not  re- 
quired to  plead  his  ignorance  of  the  defect,  yet  the 
burden  is  on  him  of  showing  that  the  risk  was  not  as- 
sumed upon  his  entrance  into  the  employment.  Thus, 
he  must  show  that  the  negligence  was  not  that  of  a 
fellow  servant,  or  that  it  did  not  arise  from  an  obvious 
danger.®" 

The  burden  of  proving  that  he  did  not,  by  his  entrance 
into  the  employment,  assume  the  risks  of  it,  is  therefore 
on  the  plaintiff,  whether  he  is  required  to  plead  it  or 
not;®'  and  in  those  jurisdictions  where  he  must  allege 
his  actual  or  constructive  knowledge  it  is  impossible  to 
presume  that  he  possessed  such  knowledge,  but  it  must 
be  determined  on  the  evidence.®® 

When  the  risk  is  one  arising  after  the  employ- 
ment, there  must  in  any  event,  to  permit  recovery,  be  a 
breach  of  duty  owed  by  the  defendant,  and  the  only 

84  Columbus  &  W.  Ry.  Co.  v.  Bradford,  86  Ala.  574;  Bridges  v.  Ten- 
nessee C,  I.  &  R.  Co.,  109  Ala.  287.  See,  also.  Eureka  Co.  v.  Bass,  81 
Ala.  201;  Highland  Ave.  &  B.  R.  Co.  v.  Walters,  91  Ala.  435. 

85  Colorado  Central  R.  Co.  v.  Ogden,  3  Colo.  499;  Wells  v.  Coe.  9 
Colo.  159,  163.  Need  not  plead  no  means  of  knowledge,  Denver,  T. 
ft  Ft.  W.  R.  Co.  V.  Smock,  23  Colo.  456.  See,  as  to  allegations  in 
declaration,  Browne  v.  King  (C.  C.  A.)  100  Fed.  561. 

86  Stated  to  be  a  "defense."  O'Maley  v.  South  Boston  Gas  Light 
Co.,  158  Mass.  135.  See,  also.  Baker  v.  Barber  Asphalt  Paving  Co., 
92  Fed.  117.  Contractual  assumption  of  the  risk  goes  to  cause  ot 
action,  and  need  not  be  pleaded  by  defendant. 

87  Ames  V.  Lake  Shore  &  M.  S.  Ry.  Co.,  135  Ind.  363;  Chicago,  I.  ft 
L.  Ry.  Co.  V.  Glover,  154  Ind.  584. 

88  Louisville,  E.  &  St.  L.  C.  R.  Co.  v.  Miller,  140  Ind.  685;  Bedford 
Belt  Ry.  Co.  v.  Brown,  142  Ind.  659. 
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way  ill  which  he  may  be  relieved  of  his  liability  is 
through  the  plaintiff's  contributory  negligence  or 
through  his  voluntary  assumption  of  the  risk.^^  These 
are  both  strictly  affirmative  defenses,  and  therefore,  de- 
nying the  plaintiff's  right  to  recover,  ought  in  the  first 
instance  to  be  pleaded  by  the  defendant,  upon  whom 
would  then  rest  the  temporary  duty  of  offering  evidence 
on  the  issue. 

The  views  taken  of  the  defense  of  contributory  negli- 
gence have  been  elsewhere  considered,  and  it  is  found 
that,  using  burden  of  proof  in  a  double  sense,  there  is 
a  conflict  between  the  several  jurisdictions,  both  as  to 
the  manner  of  pleading  and  the  burden  of  proving  the 
allegation.^" 

Volenti  non  fit  injuria  is  also  an  affirmative  defense, 
and  it  would  seem  that  it  should  be  alleged  by  the  de- 
fendant, and  that  he  should  be  bound  to  go  forward 
with  evidence  under  it,  although  the  final  burden  of 
establishing  his  right  to  recover  rests  upon  the  plain- 
tiff. This  view  has  been  stated  in  Massachusetts,^^  and 
is  the  view  taken  of  the  statutory  defense  of  knowledge 
under  the  act^®^  In  Alabama  and  Colorado,  where  the 
distinction  between  volenti  non  fit  injuria  and  contrib- 
utory negligence  is  not  taken,  both  defenses  must  be 
raised  by  the  defendant.^^  The  rule  laid  down  in  In- 
diana, that  the  plaintiff  must  allege  lack  of  knowledge, 
actual  or  constructive,  plead  a  promise  to  repair,  and 

89  Supra,  §  82;  infra,  §  102. 
»o  Supra,  §  84. 

81  Scanlon  v.  Wedger,  156  Mass.  462,  465;  Davis  v.  Forbes,  171  Mass. 
548.     See  Kilberg  v.  Berry,  166  Mass.  488. 
92  Infra,  §  117. 
03  Alabama  and  Colorado  cases  above  cited. 
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the  like,**  would  seem  to  be  erroneous  on  principle,  and 
to  have  resulted  from  the  unfortunate  failure  to  dis- 
tinguish the  meanings  of  the  phrase  "assumption  of 
risks,"  which  has  led  to  confusion  in  the  cases. 

§  88.     Contractual  assumption. 

By  acceptance  of  the  employment  a  servant  assumes  all  risks 
of  injury  caused — 

(a)  By  the  negligence  of  competent  fellow  servants.  Sec- 
tion 89. 

(b)  By  the  dangers  incidental  to  the  business.  Sections 
90,  91. 

(c)  By  the  dangers  arising  from  the  existing  condition  of 
the  premises,  machinery,  etc.,  which  are  known  or  ought  to 
be  known  to  the  servant  at  the  time.    Section  92  et  seq. 

No  duty  is  imposed  upon  the  master  to  protect  the  servant 
against  these  risks,  and  he  consequently  cannot  be  guilty  of  neg- 
ligence. 

The  rights  and  disabilities  which  attach  to  a  servant, 
viewed  in  his  twofold  capacity  of  servant  and  invited 
person,  and  the  duties  owed  by  the  master  to  him  in 
each  capacity,^^  are  fixed  as  between  them  at  the  mo- 
ment of  entrance  into  the  employment,  and  continue 
while  it  lasts.  These  mutual  rights  and  duties  are 
called  terms  in  the  contract  of  service,  and,  whenever 
an  injury  occurs,  the  court  has  the  preliminary  duty  of 
construing  this  contract  and  determining  whether  the 
cause  of  the  injury  was  a  risk  which  the  master  had 
agreed  to  guard  against,  or  a  risk  which  the  servant  had 

«*  Indiana  cases  above  cited.  See,  also,  Oregon  Short  Line  &  U. 
N.  Ry.  Co.  V.  Tracy  (C.  C.  A.)  66  Fed.  931.  Volenti  non  fit  injuria 
must  be  pleaded  by  defendant,  and.  unless  it  is  set  up,  evidence  that 
plaintiff  knew  the  defect  is  inadmissible. 

»B  Supra,  §  83. 
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agreed  to  run.®^  The  decision  of  the  question  of  the  mas- 
ter's liability  may  be  reached  in  either  of  two  ways, — the 
court  may  consider  solely  the  plaintiff's  conduct  or 
position  in  reference  to  the  risk,  and  say  that  on  his 
own  showing  he  assumed  it,  the  defendant's  duty  or 
breach  of  duty  being  immaterial ;  or  it  may  view  the 
circumstances  from  the  defendant's  standpoint,  and 
find  that  no  duty  was  imposed  upon  him  in  regard  to 
the  cause  of  the  injury.  Either  method  brings  the  same 
result,  but,  as  the  former  is  in  most  cases  the  simpler, 
it  is  the  one  adopted. 

"This  may  be  called  a  contractual  assumption  of  risk. 
In  regard  to  the  dangers  covered  by  it,  the  employer 
owes  the  employe  no  duty,  and  he  cannot  be  held  guilty 
of  negligence."^''^ 

These  risks  fall  into  three  classes:  First,  because 
the  plaintiff  is  a  servant,  the  iM)licy  of  the  law  denies 
him  what  it  gives  to  all  others, — the  benefit  of  the  prin- 
ciple respondeat  superior, — -and  disables  him  from  re- 
covering for  an  injury  caused  by  the  negligence  of  a 
competent  fellow  servant  in  performing  duties  that  are 
not  personal  to  the  master  ;^^  and,  second,  because  the 
plaintiff  is  a  servant  he  may  not  recover  for  an  injury 
caused  by  dangers  natural  and  incidental  to  the  busi- 
ness itself.®^  The  master  owes  him  no  duty  as  to  these 
risks,  and  the  servant  assumes  them. 

The  ground  upon  which  a  servant  is  held  to  assume 

06  Infra,  §  118. 

97  Davis  V.  Forbes,  171  Mass.  548.  554.  The  doctrine  of  contractual 
assumption  of  risks  applies  only  to  actions  by  a  servant  against 
his  master.     Infra,  §  101 

98  Infra,  §  89. 

99  Infra,  §  90. 
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the  first  of  these  risks, — that  of  the  negligence  of  fellow 
servants — is  public  policy  strictly,  and  not  because  of 
the  principle  expressed  in  the  maxim,  Volenti  non  fit 
injuria,  or  by  reason  of  a  contract  between  the  parties. 
The  maxim  requires  a  duty  on  the  part  of  the  defend- 
ant, a  knowledge  and  appreciation  arising  from  its 
breach,  and  a  consent  to  run  the  risk  of  injury  from  it.^*'° 
The  obligation  of  a  master  to  answer  to  strangers  for 
the  negligence  of  his  servants  in  the  scope  of  their  em- 
ployment is  imposed  upon  him  by  the  policy  of  the  law, 
and  is  enforced  irrespective  of  his  own  care.  He  is 
made,  in  effect,  an  insurer.  The  policy  which  imposes 
the  obligation  in  favor  of  a  stranger  takes  it  away  in 
the  case  of  a  servant,  and  the  reason  is  that  a  servant 
may  more  easily  protect  himself  from  the  risk  than 
the  master  can  protect  him, — he  may  more  easily  ob- 
serve the  conduct  of  his  associates;  and,  were  the  rule 
otherwise,  the  carrying  on  of  business  would  be  im- 
possible. The  maxim  does  not  apply  because  the  knowl- 
edge of  the  servant  as  to  the  duty  or  his  appreciation 
of  risk  from  the  breach  of  it  is  immaterial.  Whatever 
knowledge  he  has  is  imposed  by  law  upon  him.  There 
is  nothing  which  by  observation  he  could  discover. 
There  is  no  present  risk  which  he  accepts,  nor  can  it 
be  foreseen  how  or  when  the  danger  may  arise,  and 
nothing  that  can  be  done  by  either  party  will  diminish 
it.  The  lack  of  knowledge  prevents  also  the  implica- 
tion of  a  contract  having  the  elements  of  an  express 
contract,  since  there  is  no  meeting  of  minds. 

The  risks  incidental  to  the  business  are  not  assumed 
by  virtue  of  the  maxim.     The  defendant  has  a  right  to 

100  Supra,  $  85. 
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conduct  tlie  business,  and  the  risks  natural  to  it  are 
ones  "which  the  master  cannot  controI,"^°^  however 
great  his  care.  Like  the  negligence  of  a  servant,  the  oc- 
currence of  the  danger  or  the  form  in  which  it  may  arise 
cannot  be  foreseen.  The  exemption  is  more  properly 
placed  upon  the  ground  of  contract,  since  the  servant 
may,  and  is  presumed  to,  know  the  incidental  risks  of 
the  business  he  enters,  and  the  compensation  may  be 
regulated  accordingly. 

These  exemptions  are  not  limited  or  defined  by  the 
scope  of  the  plaintiff's  employment,  but,  in  general,  ex- 
tend to  all  servants,  not  performing  the  master's  duty, 
engaged  in  the  common  employment,  and  to  all  dangers 
of  the  business,  wherever  they  may  arise. 

The  third  class  of  risks  comprised  in  this  "contractual 
assumption"  are  those  which  the  plaintiff  assumes,  not 
as  servant,  but  as  invited  person  on  the  employer's  prem- 
ises.^®^  The  duty  which  an  employer  owes  as  occupier  of 
premises  having  elements  of  danger  upon  them  is  deter- 
mined by  the  knowledge  and  appreciation  of  the  danger 
possessed  by  him  who  is  invited  there.  If  the  danger  is 
known  and  the  employment  is  accepted,  no  duty  exists 
as  to  that  danger,  and  the  risk  of  injury  from  it  is  as- 
sumed by  the  servant.  If  knowledge  or  appreciation 
is  lacking,  then  the  master  is  bound  to  warn  of  the  risk 
before  the  acceptance  of  the  employment,  or  be  liable 
for  the  loss  caused  by  it.  The  assumption  of  these  risks 
depends  upon  the  maxim.  Volenti  non  fit  injuria}^^ 

When,  having  a  knowledge  and  appreciation  of  the 

101  Gilman  v.  Eastern  R.  Corp.,  10  Allen  (Mass.)  233,  236. 

102  Supra,  §  83. 
108  Supra,  §  85. 
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dangerous  condition  of  premises,  a  person  is  free  to  ac- 
cept or  reject  the  service,  and  he  enters  it,  he  has  shown 
a  willingness  to  encounter  the  danger  by  this  unequivo- 
cal act,  and  must,  as  a  matter  of  law,  be  held  to  have 
disentitled  himself  to  recovery.  The  question  passed 
upon  by  the  court,  therefore,  is  not  whether  he  con- 
sented to  run  the  danger,  because  his  conduct  leaves 
no  doubt  on  that  score  if  he  was  aware  of  it,  but  what 
he  knew  concerning  the  danger.  If  knowledge  and  ap- 
preciation of  it  are  found,  his  acceptance  is  presumed. 
If  the  servant  knew  the  danger,  no  difficulty  is  pre- 
sented j^**^  but,  where  he  did  not  in  fact  know  of  it,  he 
is  only  to  be  charged  with  knowledge  when  the  condi- 
tions are  such  that  his  ignorance  is  not  consistent  with 
due  precaution;  he  is  held  to  know  whatever  a  person 
of  his  knowledge,  experience,  and  capacity  might  have 
observed  and  appreciated  by  exercising  reasonable 
care.^°^  If  the  danger  is  not  of  such  a  character,  or  the 
plaintiff,  by  reason  of  his  incapacity,  is  unable  to  rec- 
ognize or  appreciate  it,  then  he  does  not  assume  it,  and 
a  master,  if  he  fails  to  warn  concerning  it,  may  be  liable 
for  the  resulting  loss.^^*^  The  duty  of  warning  is  the 
converse  of  the  assumption  of  obvious  risks,  and  both 
depend  upon  what  the  master  may  rcdsonably  believe 
the  plaintiff  knows  and  the  extent  of  his  knowledge.^ ®'^ 
The  risks  which  are  thus  assumed  are  those  reason- 
ably to  be  included  in  the  scope  of  the  invitation  or  the 
employment.  They  are  only  such  dangers  as  the  serv- 
ant expects  and  is  expected  to  meet  in  doing  the  work 

104  Infra,  §  93. 

105  Infra.  §§  92-96. 

106  Infra,  §  99. 

107  Infra,  §§  97,  98. 
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he  is  hired  to  perform.  When  the  injury  happens  from 
dangers  outside  the  scope  of  employment  undertaken, 
when  the  plaintitT  entered  the  service,  the  master's  lia- 
bility depends  upon  whether  the  servant,  of  his  own 
accord,  encountered  them,  or  whether  he  was  sent  to 
meet  them  by  his  employer,  and  therefore  became  an 
invited  person  as  to  them.^**^ 

The  three  classes  of  risks  above  enumerated  form  the 
disabilities  imposed  upon  entry  into  the  employment, 
and,  having  been  then  undertaken  by  the  servant,  he 
cannot  recover  for  any  loss  which  arises  through  them, 
whenever  that  loss  may  occur.  The  relationship  estab- 
lished between  the  parties  furthermore  affixes  certain 
duties  upon  the  master  as  such,  which  continue  during 
the  employment,  and  which  cannot  be  delegated  by  him. 
He  is  bound  to  use  reasonable  care  to  hire  and  retain 
competent  servants,  provide  and  maintain  reasonably 
safe  and  suitable  machinery,  appliances,  materials,  and 
places  for  the  work  to  be  done,  and  to  warn  the  servant 
of  dangers  and  defects  arising  from  them  or  from  the 
work  as  it  is  carried  on,  and  which  the  servant  is  not 
bound  to  know.^"^  Of  these  several  rights  and  disabil- 
ities of  the  parties,  some  arise  from  the  policy  of  the 
law,  others  from  general  principles  of  conduct,  and 
some  from  what  may  fairly  be  said  to  be  a  contract  be- 
tween the  parties.  It  is  therefore  inaccurate  to  say  that 
they  make  terms  in  an  implied  contract  of  service,  and 
to  treat  the  rights  and  duties  of  the  parties  as  though 
there  were  technically  a  contract  between  them.""    The 

108  Supra,  §  83;  infra,  §§  102-105. 

109  Supra,  §§  1,  83. 

110  Supra,  §  82. 
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phrase  "contract  of  service"  is,  however,  convenient  to 
express  the  mutual  rights,  but  it  should  not  be  used 
as  a  basis  of  reasoning,  and  treated  as  if  consideration 
and  a  meeting  of  minds  were  present. 

The  duties  of  the  master  as  to  furnishing  safe  places, 
machinery,  and  the  like  are  founded  upon  and  meas- 
ured by  the  condition  of  affairs  existing  at  the  time  of 
accepting  the  employment,  the  risks  of  which  the  serv- 
ant has  assumed.  He  is  bound  to  keep  the  ways,  works, 
and  machinery  in  substantially  the  same  condition,  and 
is  guilty  of  negligence  if  he  permits  them  to  deteriorate 
while  the  employment  continues.  He  cannot,  without 
liability,  increase  the  risks  which  the  servant  has  as- 
sumed, but  changes,  alterations,  repairs,  additions,  and 
the  like,  within  the  limit  of  those  risks,  impose  no  re- 
sponsibility upon  him.  Thus,  where  setscrews  were 
used  in  a  factory,  and  after  the  employment  one  was 
placed  in  a  shaft  where  previously  there  had  been  none, 
the  plaintiff,  not  knowing  of  the  previous  condition  of 
the  shaft  or  of  the  presence  of  a  setscrew  in  it,  could 
not  recover.^ ^^  So,  where  a  railroad  changed  the  direc- 
tion in  which  its  trains  were  run,"^  or  used  cars  of 
different  patterns,"^  or  where  a  plaintiff  slipped  on  a 
strip  of  pasteboard  laid  on  newly  varnished  stairs,"* 
there  could  be  no  recovery. 

Master's  negligence  is  not  assumed. 

The  risk  that  the  master  will  himself  be  negligent  is 

"1  Ford  V.  Mt.  Tom  Sulphite  Pulp  Co.,  172  Mass.  544  (court). 

112  Naylor  v.  New  York  Cent.  &  H.  R.  R.  Co.,  33  Fed.  801  (court). 

113  Peirce  v.  Bane  (C.  C.  A.)  80  Fed.  988  (court). 
ii4McIntire  v.  White,  171  Mass.  170  (court). 
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not  assumed  by  the  servant,""^  and,  where  the  master 
owes  any  duty  to  the  servant,  he  cannot  escape  liability 
by  delegating  its  performance  to  an  agent.^^® 

§  89.    Fellow  servants. 

The  servant  assumes  the  risk  of  the  negligence  of  competent 
fellow  servants  not  engaged  in  performing  duties  personal  to 
the  master. 

The  common  law  has  laid  down  the  rule  that  natural 
justice  and  sound  policy  require  that  a  master  shall  not 
be  held  responsible  to  one  servant  for  the  negligent  act 
of  another  servant  in  the  common  employment ;  and  this 
principle  is  expressed  by  an  implied  contract  between 
the  parties  that  the  master  will  use  reasonable  care  to 
hire  and  retain  in  his  service  competent  servants,  and 
that  the  servant  will  bear  any  loss  which  may  come  to 
him  from  the  negligence  of  such  servants  without  re- 
course to  the  master.  Upon  entry  into  the  employment 
the  servant  waives  the  obligation  towards  strangers  im- 
posed on  a  master  by  the  policy  of  the  law,  to  answer 
in  damages  for  losses  occasioned  by  the  negligence  of 
his  servants  in  the  course  of  their  employment;  and  it 
is  not  material  whether  this  waiver  be  placed  upon  the 
ground  of  contract  or  upon  the  creation  of  a  status}^'' 
The  rule  applies  to  all  who  become  servants,  whether 
they  are  of  full  age  and  competent  to  contract  or  not.^^^ 

115  Smith  V.  Baker  [1891]  App.  Cas.  325;  Ford  v.  Fitchburg  R.  Co., 
110  Mass.  240;  Colorado  Cent.  R.  Co.  v.  Ogden,  3  Colo.  499;  George 
V.  Clark  (C.  C.  A.)  85  Fed.  608;  Texas  &  P.  Ry.  Co.  v.  Archibald,  170 
U.  S.  665. 

116  Supra,  §  55;  infra,  §§  89,  99.  See  Eureka  Block  Coal  Co.  v. 
Wells  (Ind.  App.)  61  N.  E.  236  (boss  appointed  under  statute). 

117  Supra,  §§  1,  82,  83,  88. 

118  King  V.  Boston  &  W.  R.  Corp.,  9  Gush.  (Mass.)  112;  supra,  §  82. 
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A  servant  cannot  be  heard  to  complain  that  he  did  not 
know  or  did  not  appreciate  the  principle,  since  it  is  a 
legal  incident  of  the  relationship  into  which  he  has  en- 
tered.^ ^®  Inasmuch  as  it  is  a  disability  imposed  upon 
the  servant  quite  apart  from  his  knowledge  or  willing- 
ness to  accept  it,  the  case  does  not  fall  within  the  maxim. 
Volenti  non  fit  injuria,  or  the  assumption  of  a  risk  with 
which  he  is  confronted,  by  his  conduct  in  reference  to  it. 
There  is  some  difference  in  the  several  jurisdictions 
as  to  the  extent  of  this  exemption,  but  it  is  generally 
held  that  all  persons  who  serve  a  common  master  are 
fellow  servants,  save  such  as  perform  duties  personal  to 
the  master.  The  master  being  bound,  or  having  agreed, 
to  hire  or  retain  competent  servants,  maintain  reason- 
ably safe  and  suitable  places  and  machinery,  and  warn 
or  instruct  his  employes,  cannot,  by  turning  over  the 
performance  of  these  obligations  to  a  servant,  thereby 
escape  liability.^^*'  The  risk  of  a  master's  negligence  is 
not  assumed,  and  the  plaintiff  does  not  assume  the  risk 

of  the  negligence  of  other  servants  acting  as  his  dele- 
gates.^21 

The  employers'  liability  acts^^^  are  directed  to  this 
exemption,  and  are  intended  to  decrease  the  risks  which 
a  servant  assumes  by  holding  the  master  responsible  for 
the  negligent  acts  of  servants  specified  in  the  statute. 
The  defense  of  fellow  service  is  taken  from  the  master 
when  a  plaintiff  shows  that  the  injury  was  caused  by 

"9  Snow  V.  Housatonic  R.  Co.,  8  Allen  (Mass.)  441,  445;  Siddall 
T.  Pacific  Mills,  162  Mass.  378.  See  Morgan  v.  Smith,  159  Mass.  570, 
673. 

"0  Supra,  §§  1,  37,  55. 

»"  Supra,  §  88. 

"a  Supra,  §§  2,  73;  infra.  §  116. 
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the  negligence  of  a  superintendent,  of  a  person  to  whose 
orders  the  plaintifif  was  bound  to  conform,  of  persons 
intrusted  with  the  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  are  in  proper  condition,  or  of  cer- 
tain servants  in  the  charge  or  control  of  portions  of  the 
equipment  of  a  railway.^  ^^ 

When  the  negligent  servant  is  not  one  specified  in  the 
act,  or,  if  the  action  is  at  common  law,  is  not  charged 
with  the  performance  of  duties  personal  to  the  master, 
the  plaintiff,  upon  entrance  into  the  employment,  as- 
sumed the  risk  of  injury  from  his  carelessness ;  but  since 
the  master  is  bound  to  hire  and  retain  competent  serv- 
ants, if  it  can  be  shown  that  he  has  failed  in  fulfilling 
this  duty,  the  plaintiff  may  recover.  He  did  not  agree 
to  run  the  risk  of  the  master's  negligence  in  this  regard. 

Competence  of  servant. 

In  hiring  his  servants,  the  master  is  bound  to  use  rea- 
sonable care  to  select  men  competent  to  do  the  work  re- 
quired, both  by  reason  of  their  good  habits  and  care- 
fulness, as  well  by  reason  of  their  skill  and  fit- 
ness to  perform  the  duties  demanding  special  qualifica- 
tions. The  master  does  not  warrant  the  competency 
of  his  servants,  and  to  permit  a  recovery  it  must  ap- 
pear that  he  failed  to  use  ordinary  care  in  the  selec- 
tion of  them.  Hiring  a  servant  whose  general  reputa- 
tion is  bad,  who  is  generally ,  known  as  an  habitual 

123  Supra,  §§  2,  38,  56,  64,  73;  Bowie  v.  Rankin,  13  Rettie,  Ct.  Sess, 
Cas.  (4th  Ser.)  981;  Malcolm  v.  Fuller,  152  Mass.  160;  Davis  v.  New 
York,  N.  H.  &  H.  R.  Co.,  159  Mass.  532;  Murphy  v.  City  Coal  Co., 
172  Mass.  324,  327;  Millard  v.  West  End  St.  Ry.  Co..  173  Mass.  512; 
Knight  V.  Overman  Wheel  Co.,  174  Mass.  455;  Hopkins  v.  O'Leary, 
176  Mass.  258. 
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drunkard,  or  as  reckless  in  the  performance  qt  Ijis  du- 
ties, is  a  lack  of  ordinary  care,  and  employing  a  man  jp 
a  service  requiring  more  than  ordinary  skill  and  experi- 
ence to  perform  it  with  safety,  without  inquiry  or  ex- 
amination, is  evidence  of  negligence. 

Not  only  must  this  care  be  exercised  when  a  servant 
is  hired,  but  the  duty  continues  during  the  employment. 
It  is  the  master's  duty  to  keep  himself  advised  of  the 
continued  fitness  of  the  men  in  his  employ,  and  to  dis- 
charge such  as  reasonable  care  shows  to  be  incompetent, 
for  any  reason,  to  perform  their  duties  with  safety  to 
others.  The  duty  is  personal  to  the  master,  and  can- 
not be  delegated  by  him.^^f 

124  "The  same  degree  of  care  which  a  railroad  company  should 
take  in  providing  and  maintaining  its  machinery  must  be  observed 
in  selecting  and  retaining  its  employes,  including  telegraph  operators. 
Ordinary  care  on  its  part  implies,  as  between  it  and  its  employes, 
not  simply  the  degree  of  diligence  which  is  customary  among  those 
intrusted  with  the  management  of  railroad  property,  but  such  as, 
having  respect  to  the  exigencies  of  the  particular  service,  ought 
reasonably  to  be  observed.  It  is  such  care  as,  in  view  of  the  con- 
sequences that  may  result  from  negligence  on  the  part  of  employes, 
is  fairly  commensurate  with  the  perils  or  dangers  likely  to  be  en- 
countered."   Wabash  Ry.  Co.  v.  McDaniels,  107  U.  S.  454. 

"If  the  master  has  failed  to  exercise  ordinary  or  reasonable  care 
In  the  selection  of  his  servant,  in  consequence  of  which  he  has  in 
his  employ  a  servant  who,  by  reason  of  habitual  drunkenness,  neg- 
ligence, or  other  vicious  habits,  or  by  reason  of  want  of  the  requi- 
site skill  to  discharge  the  duties  he  Is  employed  to  perform,  or  for 
any  other  cause,  is  unfit  for  the  service  in  which  he  is  engaged, 
and  if,  in  consequence  of  such  unfitness,  an  injury  happens  to  an- 
other servant,  the  master  must  answer  for  the  damages  suffered  by 
such  servant."     Ohio  &  M.  Ry.  Co.  v.  Collam,  73  Ind.  261. 

"Nor  does  he  fully  discharge  all  of  the  obligations  to  his  servants 
by  fully  inquiring  concerning  the  applicant's  fitness  at  the  time  he 
takes  him  into  the  service.  It  is  the  master's  duty  to  exercise  proper 
supervision  over  the  work  of  his  servants,  and  through  such  su- 
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When  the  ma»,cer  acquires  knowledge  of  the  incom- 
petence of  his  servant,  he  may  have  a  reasonable  time 

pervlsion  to  keep  himself  advised  as  to  tlie  continued  fitness  of 
those  in  his  employ.  It  was  therefore  entirely  proper  to  show 
that  the  company,  through  its  proper  agents,  did  know,  or  ought 
to  have  known  from  a  due  supervision  of  its  employes,  that  Har- 
rison was  an  unfit  man  for  engineer,  by  showing  that  he  had  the 
general  reputation  of  an  habitual  and  excessive  drinker  of  intox- 
icating liquors."  Baltimore  &  O.  R.  Co.  v.  Henthorne  (C.  C.  A.) 
73  Fed.  634.  See,  also,  Chicago  &  G.  E.  Ry.  Co.  v.  Harney,  28  Ind. 
28;  Indianapolis  &  St.  L.  Ry.  Co.  v.  Johnson,  102  Ind.  352;  Evans- 
ville  &  T.  H.  R.  Co.  v.  Guyton,  115  Ind.  450;  Cayzer  v.  Taylor,  10 
Gray  (Mass.)  274;  Colton  v.  Richards,  123  Mass.  484;  Curran  v. 
Merchants'  Mfg.  Co.,  130  Mass.  374;  McDermott  v.  City  of  Boston, 
133  Mass.  349;  Tyson  v.  South  &  N.  A.  R.  Co.,  61  Ala.  554;  Con- 
rad V.  Gray,  109  Ala.  130;  Kindel  v.  Hall,  8  Colo.  App.  63;  Mel- 
ville V.  Missouri  River,  F.  S.  &  G.  R.  Co.,  48  Fed.  820;  Gravelle  v. 
Minneapolis  &  St.  L.  Ry.  Co.,  10  Fed.  711;  Tarrant  v.  Webb,  18  C.  B. 
797;  Hutchinson  v.  York,  N.  &  B.  Ry.  Co.,  5  Exch.  343;  Allen  v. 
New  Gas  Co.,  1  Exch.  Div.  251, 

The  injury  must  be  the  proximate  result  of  the  incompetence  of 
the  servant.  Chicago  &  E.  I.  R.  Co.  v.  Beatty,  13  Ind.  App.  604; 
Central  R.  R.  of  New  Jersey  v.  Keegan  (C.  C.  A.)  82  Fed.  174. 
The  reputation  of  the  servant  must  be  a  general  bad  reputation  in 
order  to  charge  the  master  with  negligence  in  hiring  or  retaining 
him.  Acme  Coal  Min.  Co.  v.  Mclver,  5  Colo.  App.  267;  Monahan  v. 
City  of  Worcester,  150  Mass.  439.  His  reputation  among  a  few  work- 
men is  insufficient.    Driscoll  v.  City  of  Fall  River,  163  Mass.  105. 

Habitual  intemperance,  Gilman  v.  Eastern  R.  Corp.,  10  Allen 
(Mass.)  233,  13  Allen  (Mass.)  433;  McPhee  v.  Scully,  163  Mass. 
216;  Crew  v.  St.  Louis,  K.  &  N.  W.  Ry.  Co.,  20  Fed.  87;  Baltimore 
&  O.  R.  Co.  V.  Henthorne  (C.  C.  A.)  73  Fed.  634.  Habitual  careless- 
ness. Northern  Pac.  R.  Co.  v.  Mares,  123  U.  S.  710;  Olsen  v.  North 
Pacific  Lumber  Co.,  106  Fed.  298;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Stupak,  123  Ind.  210;  Cincinnati,  H.  &  I.  Ry.  Co.  v.  Madden,  134 
Ind.  462.  Unskillfulness,  Wabash  Ry.  Co.  v.  McDaniels,  107  U.  S. 
454  (telegrapher);  Spencer  v.  Ohio  &  M.  Ry.  Co.,  130  Ind.  181  (en- 
gineer); Ohio  &  M.  Ry.  Co.  v.  Dunn,  138  Ind.  18  (fireman  in  charge 
of  engine);  Parker  v.  Sample,  11  Ind.  App.  698  (engineer);  Tyson 
V.  South  &  N.  A.   R.   Co.,   61   Ala.   554    (engineer).     Examination, 
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to  discharge  him  or  to  caution  him.*^*  Notice  of  in- 
competency may  be  given  by  a  servant  to  his  master,  or 
to  the  agent  having  authority  to  hire  or  discharge  men ; 
but  this  notice,  to  be  effectual  to  charge  the  master  with 
negligence,  cannot  be  given  to  another  servant  who  has 
no  authority  in  the  premises.^ ^® 

"Specific  acts  of  negligence  cannot  be  introduced  to 
show  the  incompetency  of  a  servant.  The  reason  of  this 
rule  is  that  such  evidence  might  present  a  multiplicity 
of  issues  that  could  not  properly  be  tried  together.  In 
other  jurisdictions  the  authorities  on  this  question  are 
conflicting.  But  it  has  never  been  held  in  this  com- 
monwealth, when  conduct  of  a  fellow  servant  tending 
to  show  his  qualifications  or  his  mental  or  physical  fit- 
ness or  unfitness  for  his  work  is  properly  before  a  jury 
upon  one  of  the  issues  of  the  case,  that  they  are  forbid- 
den to  consider  it  on  the  question  of  his  competency. 
•  *  *  Of  course,  it  is  not  competent  on  the  question 
whether  his  employer  was  negligent  in  hiring  him  or  re- 

Indiana  Mfg.  Co.  v.  Millican,  87  Ind.  87  (hiring  without  Inquiry); 
Evansville  &  T.  H.  R.  Co.  v.  Guyton,  115  Ind.  450  (promoting  with- 
out inquiry);  Louisville  &  N.  R.  Co.  v.  Kelly  (C.  C.  A.)'  63  Fed. 
407  (promoting  without  regard  to  Competency);  Edwards  v.  Lon- 
don &  B.  Ry.  Co.,  4  Fost.  &  F.  531  (promotion).  See,  also,  Ander- 
nn  V.  New  York  &  T.  S.  S.  Co.,  47  Fed.  38  (deafness);  Olsen  v. 
Andrews,  168  Mass.  261  (nervousness);  Ledwldge  v.  Hathaway,  170 
Mass.  348  (nervous  and  infirm);  Ohio  &  M.  Ry.  Co.  v.  Collam, 
73  Ind.  261  (disobedience);  Louisville  &  N.  R.  Co.  v.  Davis,  91  Ala. 
487  (one-armed  brakeman) ;  Monahan  v.  City  of  Worcester,  150 
Mass.  439  (physical  infirmity);  Hall  v.  Bedford  Quarries  Co.,  156 
Ind.  460  (ignorant  and  inexperienced  foreigner). 

128  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Breedlove,  10  Ind.  App.  657; 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Stupak,  123  Ind.  210. 

128  Acme  Coal  Min.  Co.  v.  Mclver.  5  Colo.  App.  267;  Kidwell  v. 
Houston  ft  G.  N.  Ry.  Co.,  3  Vvcous.  313.  Fed.  Cas.  No.  7,757. 
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taining  him  in  his  service,  without  independent  proof 
that  the  employer  ought  to  have  discovered  his  incom- 
petency."^^^ 

5  90.    Dangers  Incidental  to  the  hnsiness. 

The  servant  assumes  the  risk  of  dangers  natural  and  inci- 
dental to  the  business  in  which  he  is  engaged. 

Any  business,  however  carefully  it  may  be  conducted, 
has,  as  incident  to  the  nature  and  character  of  it,  cer- 
tain risks  and  perils  which  may  at  any  time  cause  in- 
jury. There  is  nothing  unlawful  or  negligent  in  the 
carrying  on  of  a  dangerous  business.^  ^^  "Every  service 
has  its  own  peculiar  hazards,  and  the  law  does  not  hold 
the  master  accountable  for  such  hazards  as  ordinarily 
and  naturally  belong  to  any  service."^ ^^  The  master 
is  in  no  better  position  to  guard  the  servant  from  injury 
from  them  than  the  servant  js  himself.  They  are  dan- 
gers beyond  his  control. 

When  a  servant  enters  such  an  occupation,  he  takes 
upon  himself  the  risk  of  injury  from  dangers  incidental 
to  it,  and  the  master  owes  him  no  duty  in  regard  to 
them.    A  servant  offering  himself  for  such  work  is  pre- 

127  Olsen  V.  Andrews,  168  Mass.  261,  265;  Peaslee  v.  Fitchburg  R. 
Co.,  152  Mass.  155;  Summersell  v.  Fish,  117  Mass.  312  (rigging 
derrick);  Hatt  v.  Nay,  144  Mass.  186;  Kennedy  v.  Spring,  160  Mass. 
203  (building  staging);  Connors  v.  Morton,  160  Mass.  333;  Gordon 
V.  West  End  St.  Ry.  Co.,  175  Mass.  181  (starting  car  quickly); 
Conrad  v.  Gray,  109  Ala.  130  (negligence  on  the  occasion  only,  not 
sufficient).  But  see  Evansville  &  T.  H.  R.  Co.  v.  Tohill,  143  Ind.  49 
(ordering  trains  to  run  ahead  of  time) ;  Pittsburgh,  Ft.  W.  &  C.  Ry. 
Co.  V.  Raby,  38  Ind.  294. 

128  Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass.  572,  585.  See 
Mather  v.  Rillston,  156  U.  S.  391. 

120  Bedford  Belt  Ry.  Co.  v.  Brown,  142  Ind.  659,  665. 
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sumed  to  know  the  dangers,  and  the  master  is  not  re- 
quired to  warn  or  instruct  concerning  them,  unless  it 
appears  that  the  servant  is  ignorant,  and  the  master 
knows  the  fact.^^*'  "When  it  is  said  that  the  servant 
assumes  the  risk  of  dangers  of  which  he  has  knowledge, 
't  is  not  meant  that  he  assumes  no  risks  except  from 
dangers  of  which  he  has  actual  knowledge  or  which  are 
patent,  for  he  does  assume  the  risk  of  latent  as  well  as 
patent  dangers,  which  are  a  natural  incident  of  the 
service,  and  which  it  is  not  the  duty  of  the  master  to 
guard  against;  that  is,  dangers,  whether  visible  or  in- 
visible, known  or  unknown,  at  the  time  of  the  employ- 
ment, if  they  are  such  as  naturally  arise  from  the  nature 
of  the  work  to  be  performed,  he  assumes."^ ^^ 

The  risk  of  negligence  of  fellow  servants  is  treated 
as  one  of  the  incidental  risks  of  business,^ ^^  and  so  "the 
risk  of  accident  from  the  previous  negligence  of  servants 
in  their  own  field  is  one  of  the  ordinary  risks  of  the 
business  which  the  employe  assumes  by  virtue  of  his 
contract  on  entering  the  service."^'* 

Incidental  risks  include  not  only  what  may  be  called 
the  permanent  risks  of  the  business,  examples  of  which 

130  Infra,  $§  98,  99. 

181  Linton  Coal  &  Mining  Co.  v.  Persons,  15  Ind.  App.  69;  Perry 
V.  Marsh,  25  Ala.  659,  667;  Colorado  Midland  Ry.  Co.  v.  O'Brien,  16 
Colo.  219.  See  Dynen  v.  Leach,  26  Law  J.  Exch.  221.  See,  also, 
infra,  §  92,  note  6. 

i32Farwell  v.  Boston  &  W.  R.  Corp.,  4  Mete.   (Mass.)   49. 

133  O'Connor  v.  Rich,  164  Mass.  560.  The  master  had  furnished 
a  supply  of  proper  materials,  out  of  which  servants  built  a  staging 
carelessly,  and  the  plaintiff,  upon  entering  the  service,  was  injured 
by  it.  Had  the  staging  been  such  as  the  master  could  not  prop- 
erly intrust  to  servants,  he  would  have  been  liable.  Hall  v.  Bed- 
ford Quarries  Co.,  156  Ind.  460  (hiring  incompetent  servants  not 
an  ordinary  risk). 
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are  given  below,  but  also  those  temporary  or  transitory 
risks  arising  from  the  changing  condition  of  the  ma- 
terials or  places  about  which  the  servant  is  engaged  and 
as  to  which  warning  or  notice  is  impracticable.  These 
cases  are  contained  in  the  next  section. 

In  deciding  whether  the  servant  assumed  the  risk  of 
injury,  the  court  must  find  whether  the  cause  of  the 
accident  was  one  natural  to  the  business,  and,  if  so,  the 
plaintiff's  knowledge  and  consequent  assumption  of  it 
are  presumed.  If,  however,  it  is  impossible  to  say  as 
a  matter  of  law  that  the  risk  was  incident,  because  there 
is  a  conflict  of  evidence,  the  question  is  submitted  to 
the  jury. 

Railroads. 

Among  the  hazards  peculiar  to  the  business  of  operat- 
ing railroads,  which  the  court  has  held  employes  assume, 
are  dangers  of  collisions  caused  by  carelessness  of  other 
servants  ;^^^  the  rules  of  moving  trains  when  brought  to 
the  servant's  knowledge  ;^^^  methods  of  shifting  cars,^*® 
but  not  that  they  will  be  kicked  off  at  unreasonable 
speed  ;^^^  the  methods  of  running  cars  in  quarries.^^* 
The  dangers  of  coupling  cars  are  incidental  to  the  busi- 
ness,^ ^^  and  the  servant  must  contemplate  the  possibility 
that  foreign  cars  may  have  drawbars  of  different  heights, 

134  Mitchell  V.  Northern  Pac.  R.  Co.,  70  Fed.  15   (court). 

135  Little  Rock  &  M.  R.  Co.  v.  Barry  (C.  C.  A.)  84  Fed.  944  (jury). 
138  Coombs  V.  Fitchburg  R.  Co.,  156  Mass.  200  (court). 
i37Caron  v.  Boston  &  A.  R.  Co.,  164  Mass.  523  (jury). 

138  Hoosier  Stone  Co.  v.  McLain,  133  Ind.  231. 

i39Gravelle  v.  Minneapolis  &  St.  L.  Ry.  Co.,  10  Fed.  711  (Jury); 
Woodworth  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  18  Fed.  282  (jury);  South- 
ern Pac.  Co.  V.  Burke  (C.  C.  A.)  60  Fed.  704  (jury).  See,  also, 
infra,  §  108. 
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and  take  the  risk  of  them.  The  master  owes  no  duty  to 
inspect  ears  in  this  particular,^  ^'^  but  where  the  draw- 
bars are  defective,**^  or  where  the  drawbar  of  an  engine 
owned  by  the  defendant  is  lower  than  other  cars  owned 
by  it,^*^  the  risk  is  not  incidental. 

A  servant  whose  duty  is  to  handle  defective  cars  as- 
sumes the  risk  of  injury  from  them,^^^  and  when  it  is 
customary  to  place  damaged  cars  on  side  track  upon 
notice  being  given  of  their  condition,  although  the  plain- 
tiff was  accustomed  to  look  out  for  himself,  the  court 
held :  "These  are  omissions  of  notice  in  respect  to  mat- 
ters of  detail  which  cannot  be  given  in  advance,  and 
which  are  not  like  an  omission  to  give  instructions  to 
an  inexperienced  hand  as  to  the  general  dangers  to 
which  his  service  will  expose  him.  *  *  *  It  was  an 
incident  to  the  service  which  the  plaintiff  undertook, 
that  broken  cars  might  be  put  in  the  wrong  place  in 
the  yard,  and  that  insuflScient  notice  of  the  defects  in 
them  might  be  given."^*^ 

A  brakeman  assumes  "the  possibility  that  when  board- 
ing freight  cars,  or  riding  on  them,  he  might  come  in 

1*0  Ellsbury  v.  New  York,  N.  H.  &  H.  R.  Co.,  172  Mass.  130  (court) ; 
Pennsylvania  Co.  v.  Ebaugh,  144  Ind.  687;  Whitcomb  v.  Standard  Oil 
CJo.,  153  Ind.  513  (court);  Atchison,  T.  &  S.  F.  R.  Co.  v.  Myers  (C. 
C.  A.)  63  Fed.  793  (court);  Hodges  v.  Kimball  (C.  C.  A.)  104  Fed. 
745  (court);  Peirce  v.  Bane  (C.  C.  A.)  80  Fed.  988  (court);  KollU 
V.  McNulta,  147  U.  S.  238. 

1*1  Bowers  v.  Connecticut  River  R.  Co.,  162  Mass.  312. 

1*2  Lawless  v.  Connecticut  River  R.  Co.,  136  Mass.  1. 

Ks  Chesapeake  &  O.  R.  Co.  v.  Hennessey  (C.  C.  A.)  96  Fed.  718 
(court). 

i**Yeaton  v.  Boston  &  L.  R.  Co.,  135  Mass.  418  (court);  infra, 
8  91. 
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contact  with  switches  or  structures  near  the  tracks."^ ^'^ 
But  low  bridges  are  not  incidental  risks/ ^®  nor  an  oil 
box  carelessly  left  by  a  servant  near  the  track.^^^ 

Sharp  curves^^^  and  steep  grades^*®  are  incidental 
risks,  and  the  dangers,  though  greater  in  a  mountainous 
country,  are  assumed.  So,  where  the  plaintiff  is  em- 
ployed upon  a  roadbed  in  process  of  construction,  the 
roughness,  unevenness,  and  similar  dangers  of  the  track 
are  incidental  to  his  occupations^"  but  he  does  not  take 
the  risk  of  unusual  dangers  unless  he  knows  of  them, 
and  thus,  if  the  injury  is  caused  by  defective  spiking,^ '^^ 
or  by  running  the  train  at  unreasonable  speed  and  stop- 
ping suddenly,^^^  it  is  not  assumed. 

The  explosion  of  a  locomotive  boiler,  which  could  not 
have  been  prevented  by  inspection,  is  an  incidental 
risk.^^^  But  defects  or  dangers  which  may  be  ordinarily 
prevented  by  care  are  not  incidental.  Thus,  defective 
car  wheels  ;^°^  a  "live"  engine  causing  a  collision  ;^^^  un- 
necessary jerks  in  starting  engine,  caused  either  by  de- 

146  Dacey  v.  New  York,  N.  H.  &  H.  R.  Co.,  168  Mass.  479  (court) ; 
infra,  §  95. 

i*e  Louisville,  N.  A.  &  C  Ry.  CJo.  v.  Wright,  115  Ind.  378;  Penn- 
sylvania Co.  V.  Sears,  136  Ind.  460. 

1*7  Louisville  &  N.  R.  Co.  v.  Bouldin,  121  Ala.  197  (jury). 

i*8Tuttle  V.  Detroit,  G.  H.  &  M.  Ry.,  122  U.  S.  189  (court). 

"opatton  V.  Southern  Ry.  Co.  (C.  C.  A.)  82  Fed.  979  (court). 

150  Evansville  &  Richmond  R.  Co.  v.  Barnes,  137  Ind.  306  (court); 
Colorado  Midland  Ry.  Co.  v.  O'Brien,  16  Colo.  219  (jury);  infra, 
§    95. 

iBi  Colorado  Midland  Ry.  Co.  v.  Naylon,  17  Colo.  501. 

152  Coughlan  v.  City  of  Cambridge,  166  Mass.  268. 

IBS  Louisville  &  N.  R.  Co.  v.  Allen's  Adm'r,  78  Ala.  494. 

164  Union  Pac.  Ry.  Co.  v.  Daniels,  152  U.  S.  684. 

185  Southern  Pac.  Co.  v.  Lafferty  (C.  C.  A.)  57  Fed.  536. 
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fects  or  the  negligence  of  a  person  in  charge  op  con 
trol.i" 

An  engineer  takes  the  risk  of  going  on  the  running 
board  of  his  engine  while  it  is  in  motion.^'^^  Where  a 
rule  requires  stones  loaded  on  flat  cars  to  be  blocked 
in  a  certain  way,  the  risk  of  a  brakeman's  hand  being 
crushed  by  the  failure  to  block  is  not  assumed.^''* 

Street  railways. 

The  incidental  dangers  of  operating  street  railways 
are  in  many  respects  the  same  as  in  steam  railroads, — 
the  jolting  of  cars,  condition  of  tracks,  and  movement 
of  cars.  The  danger  arising  from  the  swing  of  a  run- 
ning board  as  the  car  rounds  a  curve  is  incidental  to 
the  business  ;^'*^  and  where  a  switchman,  being  fright- 
ened by  running  horses  on  a  car,  stepped  on  the  other 
track,  and  was  struck  by  another  car,  he  could  not  re- 
cover.*®? 

Shipping. 

Where  the  method  adopted  in  unloading  steamers  was 
to  keep  them  in  position  without  lines,  the  dangers  were 
incidental.**^  The  plaintiff  was  ordered  to  jump  ashore 
from  a  tugboat,  but  this  was  a  duty  for  which  he  was 

i6«  Highland  Ave.  &  B.  R.  Co.  v.  Miller,  120  Ala.  535. 
18T  Southern  Pac.  Co.  v.  Johnson  (C.  C.  A.)  69  Fed.  559. 

158  Austin  V.  Fltchburg  R.  Co.,  172  Mass.  484;  George  T.  Clark 
(C.  C.  A.)    85  Fed.  608. 

159  Goldthwait  v.  Haverhill  &  G.  St.  Ry.  Co..  160  Mass.  554  (court). 

160  Thompson  v.  Citizens'  St.  Ry.  Co.,  152  Ind.  461;  Hall  v.  Wake- 
field &  S.  St.  Ry.  Co.,  178  Mass.  98  (presence  of  people  on  running 
board). 

181  Red  River  Line  v.  Cheatham  (C.  C.  A.)  60  Fed.  517  (court); 
Red  River  Line  v.  Smith   (C.  C.  A.)  99  Fed.  520  (court). 
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hired,  and  he  could  not  recover.' ^'^  Open  hatchways  are 
incidental  dangers,^^*  But  the  court  cannot  say,  as  a 
matter  of  law,  that  the  slipping  of  a  rope  on  a  winch 
is  an  ordinary  risk  of  the  business.^®* 

Electricity. 

Linemen  assume,  as  incident  to  their  employment,  the 
rottenness  or  breaking  of  poles.  "One  of  the  most  com- 
mon and  obvious  of  these  [risks],  in  reference  to  which 
both  he  and  his  employer  must  have  been  presumed  to 
have  contracted  when  he  entered  the  defendant's  serv- 
ice, was  the  risk  that  some  pole  of  uncertain  age  might 
break  and  fall  when  a  lineman  was  working  upon  it,  if 
he  did  not  take  measures  to  ascertain  its  condition  be- 
fore going  upon  it.  All  the  evidence  tends  to  show  that 
in  the  ordinary  course  of  the  business  the  linemen,  who 
are  often  expected  to  work  alone  without  supervision, 
as  the  plaintiff  was  working  at  the  time  of  the  acci- 
dent, would  examine  the  poles  for  themselves,  so  far  as 
they  considered  it  necessary  for  them  to  do  so  for  their 
safety.  »  *  ♦  There  is  no  evidence  that  the  risk  of 
falling  on  account  of  the  weakness  of  old  poles  was  not  a 
risk  of  the  business  which  the  plaintiff  assumed  by  his 
contract  to  work  upon  such  poles.  As  between  the  plain- 
tiff and  the  defendant,  the  defendant  was  under  no  ob- 
ligation to  inspect  the  poles  to  see  whether  they  were 
decayed,  and  there  was  therefore  no  evidence  of  negli- 
gence on  the  part  of  the  defendant."'®^     The  risk  of 

162  Phillips  V.  The  Pilot,  82  Fed.  111. 

163  Malone  v.  Western  Transp.  Co.,  5  Biss.  315,  Fed.  Cas.  No.  8,996 
(court). 

164  Bean  v.  Oceanic  Steam  Nav.  Co.,  24  Fed.  124. 

165  Mclsaac  v.  Northampton  Electric  Lighting  Co.,   172  Mass.  89 
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falling  from  an  insuflQciently  guyed  "gin  pole*'  is  also 
incidental.^'® 

Live  wires  are  incidental  risks.  "The  danger  from 
an  imperfectly  insulated  wire  is  the  most  character- 
istic risk  which  a  lineman  has  to  encounter.  ♦  ♦  ♦ 
Everybody  knows  that  there  is  always  a  chance  that  the 
insulation  of  a  wire  may  become  worn  off  or  defective 
from  some  cause,  and  that  in  a  circuit  of  miles  it  is 
more  than  a  chance  that  such  an  event  will  happen  some- 
where."*"^ 

Mining. 

The  dangers  incidental  to  the  business  of  mining  are 
more  conveniently  considered  among  the  cases  of  obvi- 
ous dangers.  The  falling  of  slate  in  a  mine  is  said  to 
be  incidental  to  that  business,  as  it  is  to  quarrying;*®* 
and  also  that  one  engaged  in  digging  gravel  takes  the 
risk  of  an  overhanging  bank  falling  upon  him.*®* 

Gonstmction  of  buildings. 

The  dangers  which  arise  during  the  erection  of  build- 
ings, bridges,  and  the  like  are  more  properly  considered 

(court);  Dixon  v.  Western  Union  Tel.  CJo.,  71  Fed.  143  (court; 
pole  too  rotten  to  hold  spikes) ;  Western  Union  Tel.  Co.  v.  Burgess 
(C.  C.  A.)  108  Fed.  26  (jury;  rotten  pole).  Contra,  Tracy  v.  West- 
ern Union  Tel.  Co.,  110  Fed.  103. 

166  Greene  v.  Western  Union  Tel.  Co.,  72  Fed.  250  (court). 

167  Chisholm  v.  New  England  T.  &  T.  Co.,  176  Mass.  125  (court). 

168  Linton  Coal  &  Mining  Co.  v.  Persons,  15  Ind.  App.  69;  Hobbs 
V.  Salem-Bedford  Stone  Co.,  22  Ind.  App.  436;  Salem-Bedford  Stone 
Co.  V.  Hobbs,  11  Ind.  App.  27,  144  Ind.  146  (court) ;  Hall  v.  Bedford 
Quarries  Co.,  156  Ind.  460  (fall  of  stones  loaded  on  car). 

i6»Railsback  v.  Wayne  County  Turnpike  Co.,  10  Ind.  App.  622; 
Griffin  v.  Ohio  &  M.  Ry.  Co..  124  Ind.  326. 
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in  the  succeeding  section,  since  they  are  transitory  rislis, 
caused  by  the  changing  conditions  under  which  the  em- 
ploye works. 

Manufacturing". 

Each  business  has  its  own  peculiar  hazards,  and,  when 
these  are  of  a  permanent  nature,  the  servant  is  pre- 
Bumed  to  know  and  take  the  risk  of  them.  When  they 
arise  during  the  progress  of  the  work,  warping  is  im- 
practicable, and,  as  is  noted  subsequently,  the  servant 
takes  also  the  risk  of  these.  But  a  "risk  which  the  mas- 
ter has  created  by  doing  or  permitting  something  to  be 
d,OJije,  or  by  omitting  some  precaution  which  in  the  exer- 
cise of  ordinary  care  ought  to  have  been  taken,  cannot 
be  regarded  as  one  of  the  ordinary  risks  of  any  employ- 
ment."^^*'    Cases  are  collected  below.^''^^ 

It  will  be  noticed  that  in  the  majority  of  cases,  where 
the  court  has  held,  as  a  matter  of  law,  that  the  risk  was 
incidental  to  the  business,  it  has  determined  the  fact 
upon  its  own  knowledge  of  the  operation  or  character 
of  the  business  without  evidence  upon  the  subject.^^^ 

170  George  v.  Clark  (C.  C.  A.)  85  Fed.  608. 

171  Myers  v.  De  Pauw  Co.,  138  Ind.  590  (court;  breaking  of  glass 
In  glass  factory) ;  Melville  v.  Missouri  River,  F.  S.  &  G.  R.  Co.,  48 
Fed.  820  (splinters  flying  from  blacksmith's  hammer);  Murphy  v. 
American  Rubber  Co.,  159  Mass.  266  (court;  wet  and  slippery  floor) ; 
Johnson  v.  Field-Thurber  Co.,  171  Mass.  481  (jury;  trapdoors  in  shoe 
factories  not  incidental) ;  Campbell  v.  Dearborn,  175  Mass.  183 
(court;  piling  long  and  short  boards  together,  incidental  to  lum- 
ber business).  But  it  is  not  an  incidental  risk  when  a  tripod 
falls  into  sewer  trench  (Powers  y.  City  of  Fall  River,  168  Mass.  60) ; 
when  shafting  falls  in  mill  (Knight  v.  Overman  Wheel  Co.,  174  Mass. 
455;    Copithorne  v.  Hardy,  173  Mass.  400). 

172  See  infra,  §  119. 
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§  91.     Transitory  risks. 

The  servant  assumes  the  risk  of  injury  from  transitory  dan- 
gers arising  from  the  changing  conditions  of  the  work,  against 
which  it  is  impracticable  to  warn. 

The  servant  may  properly  rely  upon  the  performance 
by  the  master  of  his  obligation  to  furnish  safe  places, 
materials,  and  appliances  for  the  work  to  be  done,  and 
if,  in  the  course  of  the  work,  these  places,  materials,  or 
appliances  become  dangerous,  he  may  expect  to  be 
warned  of  the  fact.  But  a  series  of  cases  has  laid  down 
the  rule  that  this  obligation  of  maintaining  the  plant 
constantly  in  a  safe  condition,  or  of  warning  when  it 
is  not  so,  does  not  apply  when  the  nature  of  the  work 
is  such  that  the  condition  of  safety  is  constantly  chan- 
ging as  the  work  progresses,  and  the  dangers  which  arise 
are  such  as  the  servant,  equally  well  with  the  master, 
may  guard  against.  The  servant  is  entitled  to  warning 
and  notice  of  the  dangers  ordinarily  incident  to  the 
business,  when  he  does  not  know  and  is  not  bound  to 
know  them;  but  he  cannot  expect  to  be  warned  of  "all 
the  passing  risks  which  arise  from  short-lived  causes^" 
when  the  only  thing  he  does  not  know  about  them  is 
the  precise  time  when  the  danger  will  exist. 

"Obviously,  there  are  limits  to  the  duty  of  employers 
to  provide  for  the  safety  of  their  workmen, — limits  set 
by  what  is  practicable  in  a  commercial  sense,  and  lim- 
its set  by  what  naturally  is  to  be  expected  under  the 
circumstances.  The  chief  sphere  of  the  duty  is  in  the 
permanent  or  recurring  conditions  of  the  machinery  or 
the  place  where  the  workman  is  employed,  so  far  as  it 
is  under  the  employer's  control,  where  the  danger  is 
not  obvious  or  necessarily  incident  to  the  business.     An 
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extreme  example  is  Burgess  v.  Davis  Sulphur  Ore  Co.^'^* 
But  there  are  many  momentary  dangers  which,  though 
hidden,  it  is  impracticable  to  guard  against  by  inspec- 
tion, and  for  which  on  this  ground  the  employer  is  held 
not  liable.  There  are  others  which,  even  if  permanent 
conditions  of  the  business,  are  obvious  without  warning, 
and  of  which  the  workman  must  take  the  risk  if  he 
accepts  employment  there.  There  are  others  which  are 
both  transitory  and  obvious,  or  at  least  equally  easy  to 
be  discovered  by  employer  and  employed.  When  a  room 
has  been  shattered  by  an  explosion,  it  is  plain  to  every- 
body that  things  are  not  in  their  normal  condition,  that 
the  usual  support  of  part  by  part  has  been  shaken  or 
interfered  with,  and  that  some  portion  may  have  been 
weakened  to  the  point  of  being  ready  to  fall.  *  •  ♦ 
When  a  workman  is  sent  into  such  a  room  on  the  day 
of  the  explosion  to  clear  away  the  ruins,  it  is  manifest 
that  he  is  taking  one  of  the  steps  which  is  necessary 
to  disclose  just  what  has  happened.  It  is  not  a  natural 
inference  on  the  part  of  one  so  sent  that  the  place  has 
been  inspected,  and  it  is  not  a  natural  interpretation  of 
the  offer  to  take  it  that  the  superior  knows  that  it  is 
safe.  Such  an  inference  and  interpretation  are  not 
based  on  the  experience  of  life;  they  are  mere  deduc- 
tions from  the  letter  of  an  inaccurately  stated  rule  of 
duty  assumed  beforehand  to  cover  the  case.  Some  one 
must  be  first  in  the  place  of  possible  danger.  The  work- 
man sent  in  to  clean  it  up  has  no  right  to  assume  that 
he  is  not  the  first,  nor  is  the  employer  bound  in  formal 
language  to  notify  him  that  no  one  yet  has  made  cer- 

"8  165  Mass.  71  (rock  in  mine,  shattered  by  blast,  fell;   superin- 
tendent said  it  was  safe;  jury). 
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tain  that  nothing  will  give  way."^^*  In  this  case  the 
risk  that  a  piece  of  iron  would  fall  on  the  plaintiff  was 
one  which  was  incident  to  the  business,  and  as  to  which 
warning  was  impracticable.  And  such  is  the  case  where 
a  carpenter  at  work  on  a  building  in  course  of  erection 
steps  on  a  partly  sawed  joist  or  through  an  open  hole;^^* 
or  where  one  shoveling  coal  in  a  bin,  and  knowing  the 
manner  in  which  coal  is  unloaded,  is  injured  by  a  load 
being  unexpectedly  dumped  ;^^®  or  where  one  at  work 
in  a  foundry  pours  melted  iron  into  molds  which  hap- 
pen to  be  damp;^*^'  or  where  one  knowing  that  there  is 
a  trapdoor  in  the  floor  does  not  know  the  precise  time 
when  it  may  be  opened.^ '^ 

"4Kanz  V.  Page,  168  Mass.  217,  218  (court);  Colorado  Coal  & 
Iron  Co.  V.  Lamb,  6  Colo.  App.  255  (making  roof  of  mine  safe) ; 
Easton  v.  Houston  &  T.  C.  Ry.  Co.,  39  Fed.  65  (court;  repairing 
bridge);  Slavens  v.  Northern  Pac.  Ry.  Co.  (C.  C.  A.)  97  Fed.  255 
(clearing  landslide  from  track).    See  infra,  §  112. 

178  "The  obligation  of  a  master  to  provide  reasonably  safe  places 
and  structures  for  his  servants  to  work  upon  does  not  impose  upon 
him  the  duty,  as  towards  them,  of  keeping  a  building,  which  they 
are  employed  in  erecting,  in  a  safe  condition  at  every  moment  of 
their  work,  so  far  as  its  safety  depends  upon  the  due  performance 
of  that  work  by  them  and  their  fellows."  Armour  v.  Hahn,  111 
TJ.  S.  313  (stepping  on  projecting  timber) ;  McCann  v.  Kennedy, 
167  Mass.  23  (court;  sawn  joist);  Beique  v.  Hosmer,  169  Mass.  541 
(court;  open  hole) ;  Stuart  v.  New  Albany  Mfg.  Co.,  15  Ind.  App.  184 
(court;  fall  of  beam);  Yager's  Adm'r  v.  Receivers,  88  Fed.  773 
(court;  giving  way  of  bridge  being  built).  Where  one  groping  in 
the  dark  falls  into  open  hole  (Murphy  v.  Greeley,  146  Mass.  196 
[court]),  or  into  manhole  on  ship  being  built  (Forsyth  v.  Ramage, 
18  Rettie,  Ct.  Sess.  Cas.  [4th  Ser.]  21  [court]),  he  cannot  recover. 

iTBFlynn  v.  Campbell,  160  Mass.  128,  130  (court). 

iTTWhittaker  v.  Bent,  167  Mass,  588  (court). 

178  Moore  v.  Ross,  17  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  796  (court); 
Young  V.  Miller,  167  Mass.  224  (court).  Compare  Hogarth  v.  Pocas- 
set  Mfg.  Co.,  167  Mass.  225  (Jury;  plaintiff  did  not  know  of  door). 
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'  But  unless  the  risk  is  one  which  may  be  expected  to 
occur  in  the  business,  the  employe  is  entitled  to  notice 
of  it.  "A  workman  assumes  the  risk  of  such  transitory 
changes  as  are  incident  to  and  ordinarily  may  be  ex- 
pected to  occur  in  the  prosecution  of  the  work  in  which 
he  is  engaged,  whether  arising  from  the  operation  of  nat- 
ural causes  or  otherwise.  But  in  the  present  case 
[where  a  superintendent  stood  on  the  bank  of  a  trench 
which  was  cracked  and  fell]  there  was  nothing  to  show 
whether  cracks  like  that  shown  to  have  existed  here  are 
liable  to  occur  in  digging  or  blasting  out  trenches  for 
sewers,  and,  if  so,  how  frequently,  and  whether  the  plain- 
tiff should  have  anticipated  the  crack  which  occurred; 
and  we  think,  therefore,  that  it  could  not  be  ruled,  as 
a  matter  of  law,  that  the  risk  was  one  which  the  plain- 
tiff assumed."^  ^* 

The  duty  of  warning  in  regard  to  these  dangers  is  clear- 
ly stated  in  a  case  where  the  plaintiff,  a  brakeman,  was 
injured  by  a  damaged  car  which  was  not,  according  to 
the  custom  of  the  road,  placed  on  a  side  track,  or  notice 
given  that  the  car  was  damaged.  He  knew  that  broken 
cars  were  to  be  moved  and  handled  in  the  yard,  and 
knew  the  danger  of  them.  "It  was  incident  to  a  service 
of  this  description  that  broken  cars  might  sometimes  be 
put  in  the  wrong  place  in  the  yard,  and  that  insufficient 
notice  of  defects  in  them,  and  of  their  being  put  in  the 
wrong  place,  might  be  given.  These  are  omissions  of  no- 
tice in  respect  to  matters  of  detail,  which  cannot  be  given 
in  advance,  and  which  are  not  like  an  omission  to  give 
instructions  to  an  inexperienced  hand  as  to  the  general 
dangers  to  which  his  service  will  expose  him.     *     ♦     • 

179  McCoy  v.  Inhabitants  of  Westborough,  172  Mass.  504,  507  (jury). 
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The  distinction  between  the  two  cases  is  plain.  The 
one  is  a  notice  of  the  nature  of  the  risk  and  peril  to  be 
incurred  in  the  course  of  the  employment;  the  other  is 
a  notice  of  the  special  danger  which  springs  out  of  a 
particular  fact,  which,  in  its  details,  cannot  be  antici- 
pated. The  danger  arising  from  the  attempt  to  move 
a  particular  car  which  may  happen  to  come  into  the 
yard  for  repairs,  like  the  danger  which  would  arise  from 
an  attempt  to  split  upon  a  circular  saw  a  particular 
warped  board,  is  one  which,  in  the  nature  of  the  case, 
it  is  impossible  for  a  master  to  point  out  on  every  occa- 
sion when  the  workman  may  be  called  upon  in  the  course 
of  his  employment  to  use  such  material.  If  there  was 
a  neglect  in  such  case  to  give  such  information  to  the 
plaintiff  as  ought  to  be  given  by  one  upon  whom  the  duty 
has  been  devolved  by  the  master,  such  neglect  is  to  be 
treated  as  that  of  a  fellow  servant,  and  the  risk  of  it 
must  fall  within  the  ordinary  rule,  because  it  was  an 
incident  to  the  service  which  the  plaintiff  undertook, 
that  broken  cars  might  be  put  in  the  wrong  place  in  the 
yard,  and  that  insufficient  notice  of  the  defects  in  them 
might  be  given.  This  is  not  like  a  case  where  danger- 
ous or  defective  machinery  is  supplied  by  a  master  for 
a  servant  to  use  in  his  work,  and  where  notice  of  such 
danger  or  defect  ought  to  be  given ;  but  it  is  a  case  where 
the  material  to  be  handled  and  to  be  worked  upon  is 
understood  to  involve  risk  and  the  necessity  of  care."*®® 
Other  cases  are  collected  below.*** 

isoYeaton  v,  Boston  &  L.  R,  Corp.,  135  Mass.  418  (court);  Dodge 
V.  Boston  &  A.  R.  Co.,  155  Mass.  448  (court;  defective  car). 

181  Thompson  v.  Norman  Paper  Co.,  169  Mass.  416  (court;  plaintiff 
Bent  into  vat  slipped  on  wet  beam) ;  Staldter  v.  City  of  Huntington, 
153  Ind.  354  (court;  striking  dynamite  in  trench);  Browne  v.  King 
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§  92.     Dangers  arising  from  the  condition  of  affairs. 

A  servant,  by  accepting  the  employment,  impliedly  agrees  to 
assume  all  risk  of  injury  arising  from  the  existing  condition 
of  affairs,  however  dangerous  that  condition  may  be;  provided 
that — 

(a)  He  knows  and  appreciates  the  danger. 

(b)  Or  in  the  exercise  of  reasonable  care  would  know  and 
appreciate  it. 

(c)  And  if  the  danger  is  obvious  he  is  held  to  know  and  ap- 
preciate it. 

As  to  such  dangers  the  master  owes  no  duty  to  the  servant. 
As  to  dangers  which  due  care  would  not  disclose  to  him  thie 
master  is  bound  to  warn  him. 

The  third  class  of  risks ^^^  included  in  the  contractual 
assumption  of  risks  undertaken  by  the  servant  upon 
his  entry  into  the  employment  are  those  dangers  which 
he  expects,  and  is  expected,  to  encounter  in  the  per- 
formance of  the  services  he  is  hired  to  do, and  which  arise 
from  the  existing  and  apparently  permanent  conditions 
of  the  business  as  it  is  conducted  by  the  master.  These 
are  risks  which  a  servant  undertakes  in  his  capacity  of 
invited  person,  and  whether  his  assumption,  and  the 
master's  consequent  freedom  from  liability  in  regard 
to  them,  be  placed  upon  the  ground  of  contract  or  not, 
the  court  has  found  it  more  convenient  to  treat  it  as 
though  there  were  a  contract  between  the  parties  which 
it  is  primarily  the  duty  of  the  court  to  construe.  In 
construing  the  contract  the  court  looks  at  the  subject- 

(C.  C.  A.)  100  Fed.  561  (court;  plaintiff's  drill  struck  "missed 
hole") ;  City  of  Minneapolis  v.  Lundin  (C.  C.  A.)  58  Fed.  525  (court; 
failure  of  foreman  to  inform  that  dynamite  had  failed  to  explode). 
See,  also,  infra.  §  99. 

182  Supra,  §  88. 
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matter,  and  then  at  the  knowledge  of  the  plaintiff  con- 
cerning it,  and  if  it  finds  that  there  is  a  danger,  and  this 
was  known  to  and  appreciated  by  the  servant,  then  his 
"acceptance  of  the  employment  is  an  acceptance  of  the 
attendant  risk."^^^  The  chief  consideration  and  the 
chief  difficulty  in  every  case — and  it  is  apparent  that 
each  case  must  stand  upon  its  own  facts,  and  cannot 
establish  a  rule  to  be  followed  in  other  cases — is  the 
knowledge  possessed  by  the  plaintiff.  Occasionally  this 
is  unimportant,  as  when  i-t  appears  that  the  plaintiff 
actually  knew, — and  in  the  majority  of  cases  the  char- 
acter of  the  danger  is  such  that  the  plaintiff  must  have 
known  it  unless  he  recklessly  closed  his  eyes ;  but  where 
this  is  doubtful,  and  especially  where  the  plaintiff  is  a 
man  without  experience  in  the  business,  or  where  the 
plaintiff  is  a  child,  the  facts  must  often  be  passed  upon 
by  the  jury,  and  not  by  the  court.  The  exactness  and 
extent  of  the  plaintiff's  knowledge  sometimes  become 
material.  The  remaining  divisions  of  this  chapter  are 
devoted  to  the  consideration  of  these  questions. 

There  is  a  distinction  to  be  made  between  the  dangers 
which  are  incidental  to  the  nature  of  the  business  that 
have  previously  been  considered,^**  and  those  other  dan- 
gers which  arise  from  the  method  in  which  the  master 
chooses  to  conduct  his  own  occupation.  As  to  the 
former  the  risks  are  beyond  the  master's  power  of  con- 
trol; as  to  the  latter  they  are  entirely  within  his  con- 
trol ;  and  thus  the  question  presented  for  decision  in  the 
two  cases  is  not  the  same.  In  the  former,  if  the  court 
finds  the  danger  incidental  to  the  business,  the  plaintiff 

"8  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  333. 
»8«  Supra,  §§  90,  91. 
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is  presumed  to  know  it,  and,  as  the  master  cannot  guard 
him,  he  must  protect  himself  whenever  the  danger  is 
evident;  in  the  latter  the  master  is  prima  facie  at  fault 
by  inducing  the  servant  to  come  to  premises  which  might 
be  made  safer  for  his  reception,  but,  if  the  servant 
chooses  to  come,  he  waives  the  duty  as  to  those  dangers 
which  he  may  know,  and  the  duties  of  protection  and  of 
warning  are  not  imposed  where  the  servant  may  pro- 
tect himself  or  already  knows  the  risks  against  which 
he  must  guard. 

"Nor  can  it  be  doubted  that  it  is  the  legal  right  of 
every  person  to  carry  on  a  business  which  is  dangerous, 
either  in  itself  or  in  his  manner  of  conducting  it,  if  it 
is  not  unlawful  and  interferes  with  no  rights  of  other 
persons."^^^  "The  risks  of  the  service  are  assumed, 
even  if  the  business  be  ever  so  dangerous,  and  if  it  might 
easily  be  conducted  more  safely  by  the  employer. 
*  *  *  The  reason  on  which  it  is  founded  is  that, 
whatever  may  be  the  master's  general  duty  to  conduct 
his  business  safely  in  reference  to  persons  who  may  be 
affected  by  it,  he  owes  no  legal  duty  in  that  respect  to 
one  who  contracts  to  work  in  the  business  as  it  is.'"^® 

There  is  no  duty  imposed  upon  the  master  to  change 
this  dangerous  condition  of  the  business,  and  the  serv- 
ant's disabilities  are  imposed  with  reference  to  it.  "Par- 
ties entering  into  a  contract  for  service  by  one  of  them 
make  their  engagements  in  reference  to  the  subject-mat- 
ter to  which  the  contract  relates,  and  their  rights  and  lia- 
bilities depend  upon  the  contract  as  applied  to  the  sub- 

185  Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass.  572,  585. 

186  Fitzgerald  v.  Connecticut  River  Paper  Co.,  155  Mass.  155, 157; 
Bethlehem  Iron  Co.  v.  "^eiss  (C.  C.  A.)  100  Fed.  45;  Tynen  v.  Leach, 
26  Law  J.  Exch.  221. 

(422) 


Ch.  8]  ASSUMPTION  OF  RISK.  §  93 

ject  with  which  they  are  dealing.  The  employe  implied- 
ly agrees  to  assume  all  the  obvious  risks  of  the  business 
in  which  he  contracts  to  work.  Among  these  are  the 
open,  manifest  dangers  attendant  upon  the  use  of  the 
ways,  works,  and  machinery  of  a  permanent  character, 
that  are  plainly  intended  to  be  retained  as  a  part  of  the 
plant  to  which  the  contract  for  service  relates.  It  has 
often  been  held  that  an  employer  owes  his  employe  no 
duty  to  change  a  business  in  these  particulars  in  order 
to  make  it  safer,  even  though  in  some  parts  his  ways 
and  works  would  not  be  deemed  reasonably  safe  and 
proper  if  he  were  starting  a  new  establishment  to  do 
the  same  kind  of  work  under  an  arrangement  with  em- 
ployes to  serve  in  a  business  afterwards  to  be  estab- 
lished. So  far  as  risks  are  obvious  pertaining  to  the 
apparently  permanent  features  of  the  business  as  it  is 
openly  conducted,  an  employer  has  a  right  to  believe 
that  his  employe  agrees  to  assume  them.  They  are, 
therefore,  not  included  among  those  to  be  guarded 
against  in  the  performance  of  his  general  duty  to  fur- 
nish reasonably  safe  appointments  for  the  employe,  and 
the  employer  cannot  be  held  guilty  of  negligence  in  fail- 
ing to  make  provision  against  them."^^^ 

187  Murch  V.  Wilson's  Sons  &  Co.,  168  Mass.  408,  410.  Such  Is  the 
general  rule.  "If  the  plaintiff,  being  of  sufficient  age  and  intelli- 
gence to  understand  the  nature  of  the  risk  to  which  he  was  ex- 
posed, and,  with  full  notice  of  the  dangerous  nature  of  the  service 
which  he  undertook,  chose  to  contract  to  do  it,  then  he  assumed 
the  risk  which  was  clearly  within  the  scope  of  his  employment, 
and  his  employer  was  under  no  obligation  to  indemnify  him  against 
the  consequences.  •  *  •  The  implied  contract  to  have  the  ma- 
chinery in  such  safe  and  proper  condition  as  not  to  expose  the  serv- 
ant to  unnecessary  risk  is  the  foundation  of  the  master's  liability. 
If  the  servant,  being  fully  capable  of  choosing  and  contracting  for 
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Acceptance  of  the  employment  is  an  acceptance  of 
the  risks,  and  so,  although  the  plaintiff  may  have  com- 

hlmself,  and,  with  full  notice  of  the  risk  which  he  assumes,  chooses 
to  undertake  a  hazardous  employment,  to  put  himself  in  a  danger- 
ous position,  or  to  work  with  defective  or  unsuitable  tools,  ma- 
chinery, or  appliances,  no  such  implied  contract  arises."  Coombs 
V.  New  Bedford  Cordage  Co.,  102  Mass.  572,  585. 

"In  ordinary  cases,  where  a  workman  is  employed  to  do  a  dan- 
gerous job,  or  to  work  in  a  service  of  peril,  if  the  danger  belongs 
to  the  work  which  he  undertakes,  or  the  service  in  which  he  engages, 
he  will  be  held  to  all  the  risks  which  belong  either  to  the  one  or 
the  other.  But  where  there  is  no  danger  in  the  work  or  service 
by  itself,  and  the  peril  grows  out  of  extrinsic  causes  or  circumstan- 
ces, which  cannot  be  discovered  by  the  use  of  ordinary  precaution  and 
prudence,  the  employer  would  be  answerable  precisely  as  a  third 
person  if  the  injury  or  loss  was  occasioned  by  his  neglect  or  want 
of  care.  In  such  a  case,  the  injury  would  be  outside  of  the  employ- 
ment, and  the  employer  would,  as  to  such  injury,  be  in  fact  a  third 
person,  and  fall  within  the  same  rule  as  to  responsibility.  We  are 
clear,  also,  that,  without  reference  to  the  fact  whether  the  injury 
or  loss  was  occasioned  by  the  carelessness  or  neglect  of  the  employer 
in  not  using  due  care  in  relation  to  the  cause  of  the  danger  (as  in 
allowing  the  walls  or  roof  of  a  building  to  remain  for  an  unreason- 
able length  of  time  in  a  condition  hazardous  to  the  safety  of  others), 
if  he  employs  a  workman  in  a  service  which  is  apparently  safe,  but 
which  becomes  hazardous  from  causes  disconnected  with  the  service, 
and  not  discoverable  by  the  exercise  of  ordinary  prudence,  he  would 
be  bound,  upon  the  strongest  principles  of  morality  and  good  faith, 
to  disclose  to  those  whom  he  has  employed  the  dangers  to  which 
they  weie  exposing  themselves,  if  those  dangers  were  known  to 
him;  and  the  failure  to  make  this  disclosure,  under  such  circum- 
stances, would  be  a  breach  of  duty,  for  which  the  employer  would 
be  held  responsible  if,  while  engaged  in  the  work,  the  workman 
sustained  an  injury."     Perry  v.  Marsh,  25  Ala.  659,  667. 

"It  is  an  elementary  principle  of  law,  governing  the  relation  of 
master  and  servant,  that  when  a  servant  enters  upon  an  employ- 
ment which  is,  from  its  nature,  necessarily  hazardous,  the  servant 
assumes  the  usual  risks  and  perils  of  the  service,  and  this  is  es- 
pecially true  as  to  all  those  risks  which  require  only  the  exercise 
of  ordinary  observation  to  make  them  apparent.  In  such  cases, 
there  is  an  implied  contract  on  the  part  of  the  servant  to  take  all 
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plained  of  the  dangerous  conditions  which  he  found, 
yet  if  he  enters  the  service  he  takes  the  risk  of  them.*®® 
The  only  inference  to  be  drawn  from  his  act  of  accept- 
ance of  the  employment  is  a  willingness  to  encounter 
the  risks  he  finds.  *^® 

the  risks  fairly  Incident  to  the  service,  and  to  waive  all  right  of 
action  against  the  master  for  injuries  resulting  from  such  hazards. 
This  waiver  includes,  on  the  part  of  the  servant,  all  such  risks  as, 
from  the  nature  of  the  business,  usually  and  ordinarily  conducted, 
he  must  have  known  when  he  embarked  in  the  master's  service, 
and  also  those  risks  which  the  exercise  of  his  opportunities  for  in- 
spection, while  giving  diligent  attention  to  such  service,  would 
have  disclosed  to  him.  *  *  •  Where  the  danger  is  equally  open 
to  the  observation  of  both  the  master  and  the  servant,  both  are 
upon  common  ground,  and  the  master  is  not  liable,  as  a  general 
rule,  for  resulting  injuries,  *  *  *  if  there  are  latent  dangers 
known  to  the  master,  or  which  he  might  have  known  by  the  use 
of  diligence,  or  dangers  which  are  patent,  but  of  such  character  as 
that  they  might  reasonably  be  supposed  to  escape  the  notice  of  the 
servant,  it  is  the  duty  of  the  master  to  give  his  servant  notice  of 
such  dangers;  failing  in  which,  he  will  be  held  liable  to  the  serv- 
ant for  any  injury  he  may  receive  by  reason  of  such  neglect." 
Evansville  &  Richmond  R.  Co.  v.  Henderson,  134  Ind.  636,  639. 

"An  employe  assumes  all  the  risks  naturally  and  reasonably  in- 
cident to  the  service  in  which  he  engages,  and  those  arising  from 
defects  or  imperfections  in  the  thing  about  which  he  is  employed 
that  are  open  and  obvious,  or  that  would  have  been  known  to  him 
had  he  exercised  ordinary  diligence."  Denver  Tramway  Co.  v.  Nes- 
bit,  22  Colo.  408,  411. 

See,  also,  Taylor  v.  Carew  Mfg.  Co.,  140  Mass.  150;  Hatt  v.  Nay, 
144  Mass.  186;  O'Maley  v.  South  Boston  Gas  Light  Co.,  158  Mass. 
135;  Davis  v.  Forbes,  171  Mass.  548;  Lake  Shore  &  M.  S.  Ry.  Co. 
V.  McCormick,  74  Ind.  440;  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Adams, 
105  Ind.  151;  Pennsylvania  Co.  v.  Ebaugh,  152  Ind.  531,  534;  Rail- 
road Co.  V.  Fort.  17  Wall,  (U.  S.)  553;  Hough  v.  Railway  Co.,  100  U.  S. 
213;  Reed  v.  Stockmeyer  (C.  C.  A.)  74  Fed.  186;  Clarke  v.  Holmes,  7 
Hurl.  &  N.  937;  Woodley  v.  Metropolitan  Ry.  Co.,  46  Law  J.  Exch. 
521;  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685;  Saxton  v.  Hawks- 
worth,  26  Law  T.  (N.  S.)  851.     See,  also,  cases  cited  infra. 

"8  Kenney  v.  Hingham  Cordage  Co.,  168  Mass.  278. 

"»  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685. 
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§  93.     Dangers  known  to  servant. 

Dangers  existing  at  the  time  of  the  contract,  which  were 
actually  known  to  him,  are  assumed  by  the  servant. 

Actual  knowledge  of  the  dangers  existing  in  the  busi- 
ness is  conclusive  upon  the  question  of  the  servant's 
assumption  of  them;^^°  and  it  must  appear  that  he 
knew  of  the  condition  or  defect  that  caused  his  injury, 
although  he  need  not  know  details  which  may  increase 
the  degree  of  danger.^ ^^ 

The  source  of  the  plaintiff's  knowledge  is  immaterial 
if  in  fact  he  possesses  it.  If  he  is  told  of  it  by  a  stranger 
or  by  another  servant,  or  discovers  it  from  his  own  in- 
vestigations, he  assumes  the  risk  as  fully  as  if  the  master 
had  himself  warned  him  in  regard  to  it.^^^ 

In  the  cases  cited  below,  where  the  plaintiff  showed 
on  his  own  testimony  that  he  knew  of  the  danger,  no  dis- 
tinction has  been  made  betw^een  dangers  that  were 
known  to  him  when  he  entered  the  employment,  and 
dangers  either  at  first  unknown  to  him  or  subsequently 
arising,  of  which  he  acquired  knowledge.  As  will  be 
seen  in  a  later  section,^  ^^  it  is  the  general  rule  that 
known  dangers  subsequently  arising  are  waived  or  ac- 
cepted by  the  fact  of  continuance  in  the  employment. 
Examples  of  known  dangers  are  given  below.^^* 

190  Joyce  V.  City  of  Worcester,  140  Mass.  245  (court;  dangerous 
method  of  drawing  out  shoring).  Former  statement  of  plaintiff 
that  he  knew  is  an  admission.  Barker  v.  Lawrence  Mfg.  Co.,  176 
Mass.  203. 

191  Infra,  §  97. 

192  Sullivan  v.  India  Mfg.  Co.,  113  Mass.  396;  Alabama  Connels- 
ville  C.  &  C.  Co.  V.  Pitts,  98  Ala.  285;  Bessemer  Land  &  Imp.  Co. 
V.  Dubose,  125  Ala.  442;  infra,  §  99. 

193  Infra,  §  114. 

194  Objects  near  track,  Lovejoy  v.  Boston  &  L.  R.  Corp.,  125  Mass 
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When  the  plaintiff  himself  has  charge  of  the  appli- 
ances, or  has  helped  construct  the  defective  structures, 

79  (court;  engineer  struck  post;  knew  posts  were  being  erected,  but 
not  about  this  particular  one) ;  Fisk  v.  Fitcliburg  R.  Co.,  158  Mass. 
238  (court;  brakeman  getting  down  from  wide  car  at  night  struck 
awning) ;  Bell  v.  New  York.  N.  H.  &  H.  R.  Co.,  168  Mass.  443  (court; 
brakeman  going  down  side  ladder  at  night  struck  pillar  of  bridge); 
Quinn  v.  New  York,  N.  H.  &  H.  R.  Co.,  175  Mass.  150  (court;  brake- 
man  on  large  car  struck  station  roof) ;  infra,  §  95.  Railroad  equip- 
ment, Ladd  V.  New  Bedford  R.  Co.,  119  Mass.  412  (court;  check 
chains  on  cars  absent) ;  Burlington  &  C.  R.  Co.  v,  Liehe,  17  Colo.  280 
(defective  handcar) ;  Coombs  v.  Fitchburg  R.  Co.,  156  Mass.  200 
(court;  position  of  switch  and  the  making  of  flying  switches) ; 
Birmingham  Ry.  &  E.  Co.  v.  Allen,  99  Ala.  359  (court;  defective 
switch);  Wood  v.  Locke,  147  Mass.  604  (court;  unblocked  frogs 
caused  injury  when  coupling) ;  O'Neil  v.  Keyes,  168  Mass.  517  (court; 
unblocked  tracks  caught  yardmaster  passing  in  front  of  train) ; 
Dillon  V.  Union  Pac.  R.  Co.,  3  Dill.  319,  Fed.  Cas.  No.  3,916  (court; 
no  bell  in  cab);  Home  v.  Old  Colony  R.  Co.,  161  Mass.  180  (court; 
spikes  in  sleepers) ;  Bedford  Belt  Ry.  Co.  v.  Brown,  142  Ind.  659 
(wedge  under  track) ;  McCauley  v.  Springfield  St.  Ry.  Co.,  169 
Mass.  301  (court;  street-car  conductor  knowing  uneven  track  and 
jolting);  Colorado  Central  R.  Co.  v.  Ogden,  3  Colo.  499  (jury;  road- 
bed out  of  repair,  and  plaintiff's  signal  to  train  not  seen).  Trap 
doors,  holes,  etc.,  Young  v.  Miller,  167  Mass.  224  (court;  trap  door); 
Hoard  v.  Blackstone  Mfg.  Co.,  177  Mass.  69  (court;  elevator  hole); 
Lynch  v.  Chicago,  St.  L.  &  P.  R.  Co.,  8  Ind.  App.  516  (hole  in  plank- 
ing). Dynamite,  Staldter  v.  City  of  Huntington,  153  Ind.  354  (court; 
possibility  of  unexploded  charge) ;  Allard  v.  Hildreth,  173  Mass.  26 
(court;  possibility  of  unexploded  charge).  Incompetent  fellow  serv- 
ants, Hoey  v.  Dublin  &  B.  J.  Ry.  Co.,  5  Ir.  R.  C.  L.  206  (court); 
Hatt  V.  Nay,  144  Mass.  186  (court);  Acme  Coal  Mining  Co.  v. 
Mclver,  5  Colo.  App.  267;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Trimble, 
8  Ind.  App.  333;  Chicago  &  E.  I.  R.  Co.  v.  Beatty,  13  Ind.  App.  604; 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Stupak,  108  Ind.  1;  Indiana,  B.  &  W. 
Ry.  Co.  v.  Dailey,  110  Ind.  75;  Spencer  v.  Ohio  &  M.  Ry.  Co.,  130 
Ind.  181;  New  York  &  T.  S.  S.  Co.  v.  Anderson  (C.  C.  A.)  50  Fed. 
462  (jury) ;  Oien  v.  The  Antonio  Zambrana,  89  Fed.  60  (court) ; 
Northern  Pac.  R.  Co.  v.  Mares,  123  U.  S.  710.  Vicious  horses, 
Fraser  v.  Hood,  15  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  178  (court); 
Yarmouth  v,  France,  19  Q.  B.  Div.  647  (jury);  Levesque  v.  Janson, 
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he  must,  as  a  matter  of  law,  have  knowledge  of  the 
risk.i»^ 

Rules  established  by  the  master  form  a  part  of  the 
contract  of  service  when  they  are  brought  to  the  actual 
knowledge  of  the  servant.^ ^'^ 

165  Mass.  16  (court);  Denver  Tramway  Co.  v.  O'Brien,  8  Colo.  App. 
74  (court;  escape  of  steam  frightened  liorse).  Machinery,  etc.,  Pin- 
gree  v.  Leyland,  135  Mass.  398  (court;  absence  of  guard  on  winch) ; 
Linch  V.  Sagamore  Mfg.  Co.,  143  Mass.  206  (court;  turning  steam 
into  pipes  filled  with  water) ;  Campbell  v.  Dearborn,  175  Mass.  183 
(court;  method  of  piling  boards);  Silvia  v.  Wampanoag  Mills,  177 
Mass.  194  (court;  repairing  defect);  Baker  v.  Barber  Asphalt  Pav. 
Co.,  92  Fed.  117  (court;  low  gateway);  Detroit  Crude-Oil  Co.  v. 
Grable  (C.  C.  A.)  94  Fed.  73  (court;  projecting  bolts);  Barry  v. 
New  York  Biscuit  Co.,  177  Mass.  449  (court;  boxes  piled  on  elevator 
fell);  Lewis  v.  New  York  &  N.  E.  R.  Co.,  153  Mass.  73  (rotten 
planking).  Methods  of  work.  Smith  v.  Baker  [1891]  App.  Cas. 
325  (jury;  use  of  derrick) ;  Globe  Smelting  Co.  v.  Spann,  6  Colo. 
App.  146  (melting  iron) ;  Kielly  v.  Belcher  Silver  Min.  Co.,  3  Sawy. 
500,  Fed.  Cas.  No.  7,761  (court;  insufficient  warning  of  blast). 

105  Newly-constructed  roadbed,  Evansville  &  R.  R.  Co.  v.  Doan,  3 
Ind.  App.  453;  Baltimore  &  O.  S.  Ry.  Co.  v.  Welsh,  17  Ind.  App.  505; 
Evansville  &  R.  R.  Co.  v.  Barnes,  137  Ind.  306;  Evansville  &  R.  R. 
Co.  v.  Henderson,  142  Ind.  596;  Perigo  v.  Indianapolis  Brewing  Co., 
21  Ind.  App.  338  (scaffold) ;  Pennsylvania  Co.  v.  Congdon,  134  Ind. 
226  (lantern);  Big  Creek  Stone  Co.  v.  Wolf,  138  Ind.  496;  Wolf  v. 
Big  Creek  Stone  Co.,  148  Ind.  317  (owner  of  derrick) ;  Wells  v.  Coe, 
9  Colo.  159  (brake) ;  Texas  &  P.  Ry.  Co.  v.  Patton  (C.  C.  A.)  61  Fed. 
259;  Patton  v.  Texas  &  P.  Ry.  Co.  (C.  C.  A.)  95  Fed.  244  (plaintiff 
had  repaired  step  on  locomotive) ;  Texas  &  P.  Ry.  Co.  v.  Smith  (C. 
C.  A.)  67  Fed.  524  (plaintiff's  duty  to  inspect  bridge);  Erskine  v. 
Chino  Valley  Beet-Sugar  Co.,  71  Fed.  270  (rope) ;  O'Brien  v.  Staples 
Coal  Co.,  165  Mass.  435  (stepping  on  rope  of  apparatus  rigged  by 
plaintiff);  Sloss  I.  &  S.  Co.  v.  Knowles  (Ala.)  30  South.  584  (had 
placed  defective  props  in  mine).  Having  accepted  the  responsibility 
of  moving  the  staging,  the  plaintiff  cannot  say  it  was  negligence  on 
the  defendant's  part  to  clothe  him  with  it.  Arnold  v.  Eastman 
Freight  Car  Heater  Co.,  176  Mass.  135;  Drum  v.  New  England  Cot- 
ton Yarn  Co.,  Dec.  21,  1901,  Mass.   (stepladder). 

106  Cincinnati,  I.,  St.  L.  &  C.  Ry.  Co.  v.  Lang,  118  Ind.  579;  Louis- 
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The  court,  in  construing  the  contract  of  service,  is 
obliged  to  determine  whether  the  danger  is  of  such  a 
character  that  an  ordinarily  prudent  and  careful  man 
would  have  noticed  and  appreciated  it.  Both  the  facts 
of  danger  and  of  knowledge  must  be  found,  and  when, 
from  a  consideration  of  the  character  of  the  danger,  the 
only  possible  inference  is  that  the  servant,  unless  reck- 
less, would  have  known  it,  his  assumption  of  the  risk 
follows  as  a  matter  of  law.  The  two  succeeding  sections 
consider  when  this  inference  is  possible. 

§  94.    Reasonable  care  to  discover  dangers. 

The  servant  is  presumed  to  have  knowledge  of  all  dangers 
caused  by  the  manner  in  which  the  business  is  conducted,  or 
by  the  existing  condition  of  affairs,  which  he  might  have 
known  through  the  exercise  of  reasonable  care. 

"That  the  plaintiff  did  not  in  fact  know  of  the  par- 
ticular danger  when  he  made  his  contract  is  immate- 
rial, if  with  the  exercise  of  due  diligence  he  might  have 
known  it.'"®^  "It  is  his  duty  to  use  ordinary  care  in 
informing  himself  of  the  dangers  and  responsibilities  at- 
tending his  employment,  and  to  take  the  same  degree 
of  care  in  avoiding  accident  and  injury.  This  duty  on 
his  part  is  said  to  be  correlative  to  the  master's  duty 
of  employing  a  like  measure  of  care  for  the  servant's 
protection  and  safety.  Moreover,  the  servant's  duty  in 
this  regard,  like  that  of  his  master,  is  a  continuing 
one."^®® 

ville,  N.  A.  &  C.  Ry.  Co.  v.  Heck,  151  Ind.  292.    See  Quinn  v.  New 
York,  N.  H.  &  H.  R.  Co.,  175  Mass.  150;  infra,  §  109. 

197  Gleason  v.  Smith,  172  Mass.  50,  52.  See  Ferren  v.  Old  Colony 
R.  Co.,  143  Mass.  197. 

198  Wells  V.  Coe,  9  Colo.  159,  166;  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Linney  (C.  C.  A.)  59  Fed.  45. 
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The  master  may  expect  that  the  servant  will  exercise 
ordinary  care  to  protect  himself,  and  the  servant  may, 
on  the  other  hand,  expect  that  the  dangers  which  he  sees 
are  the  only  ones  to  which  he  will  be  exposed,  and  that 
if  there  are  others  the  master  will  inform  him  of  them. 
Thus,  although  there  may  be  an  equal  opportunity  to 
discover  defects,  the  duty  to  investigate  and  discover 
them  is  not  the  same,^^®  and,  when  the  plaintiff  has 
noticed  what  ordinary  care  would  disclose  to  him,  he 
is  not  to  be  further  charged  with  a  knowledge  of  dan- 
gers which,  though  he  had  an  opportunity  to  examine, 
only  extraoKlinary  care  would  lead  him  to  do  so.  As 
to  such  dangers  he  may  rely  on  the  master  to  discover 
them  and  warn  him. 

§  95.     Obvious  dangers. 

The  servant  assumes  the  obvious  risks  arising  from  the  con- 
dition of  affairs.  Dangers  of  such  a  character  that  this  servant, 
either  through  the  common  knowledge  he  is  presumed  to  pos- 
sess, or  through  the  intelligence  and  experience  it  appears  that 
he  has,  must  have  known  and  appreciated,  or  have  been  guilty 
of  contributory  negligence  in  failing  to  know  and  appreciate, 
them. 

But  if  the  dangers  are  not  of  this  character,  a  jury  must  de- 
termine whether  the  plaintiff  was  negligent  in  not  observing 
them. 

In  every  case,  the  court,  as  a  preliminary  question,  is 

100  Infra,  §  112.  See,  also,  as  to  the  assurance  of  a  foreman,  with 
authority  to  hire  men,  that  a  mine  was  free  from  gas.  The  plaintiff, 
not  knowing  the  contrary,  could  rely  upon  the  representation. 
Gowen  v.  Bush  (C.  C.  A.)  76  Fed.  349.  But  there  can  be  no  reliance 
on  the  assurance  where  the  plaintiff  knows  the  danger.  Kenney  v. 
Hingham  Cordage  Co.,  168  Mass.  278. 
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obliged  to  construe  the  contract  implied  by  law  from 
the  situation  of  the  parties,  and  the  terms  of  this  con- 
tract are  fixed  by  the  subject-matter  with  which  it  deals. 
When  the  court  finds  that  the  danger  which  caused  the 
injury  arose  from  a  condition  of  things  existing  at  the 
time  of  the  employment,  and  the  character  of  the  dan- 
ger is  such  that  an  ordinarily  prudent  man  would  have 
known  it,  the  court  presumes  that  this  plaintiff  both 
knew  and  appreciated  it,  and,  if  it  appears  that  he  did 
not  in  fact  know  it,  then  he  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  failing  to  inform 
himself. 

"When  the  plaintiff  entered  the  defendant's  service 
he  impliedly  agreed  to  assume  all  the  obvious  risks  of 
the  business,  including  the  risk  of  injury  from  the  kind 
of  machinery  then  openly  used.  It  is  not  material 
whether  he  examined  the  machinery  before  making  the 
contract  or  not.  He  could  look  at  it  if  he  chose,  or 
he  could  say :  *I  do  not  care  to  examine  it.  I  will  agree 
to  work  in  this  mill,  and  I  am  willing  to  take  my  risk 
in  regard  to  that.'  In  either  case  he  would  be  held  to 
contract  with  reference  to  the  arrangement  and  kind  of 
machinery  then  regularly  in  use  by  his  employer,  so  far 
as  these  things  were  open  and  obvious,  so  that  they 
could  readily  be  ascertained  by  such  examination  and 
inquiry  as  one  would  be  expected  to  make  if  he  wished 
to  know  the  nature  and  perils  of  the  service  in  which 
he  was  about  to  engage."2°<>  "The  question  in  each  case 
is  not  whether  the  employe  has  actually  observed,  and 
by  a  conscious  act  of  the  will  assumed,  all  of  the  risks 

soeRooney  v.  Sewall  &  Day  Cordage  Co..  161  Mass.  153;  supra. 
I  92,  note  187. 
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involved,  but  whether  the  risks  are  incident  to  and 
naturally  grow  out  of  the  employment  in  which  he  is 
engaged,  and  are  such  as,  taking  his  age,  intelligence, 
and  experience  into  account,  he  must  be  held  to  have 
appreciated  if  he  saw,  and  such  as,  if  he  did  not  see, 
he  could  have  seen  and  understood  if  he  had  looked.  If 
the  risks  are  of  this  character,  then  they  are  said  to 
be  obvious,  and  the  employe  assumes  them."^®^ 

The  rule  as  to  obvious  dangers  is  to  be  applied  only 
where  the  making  of  a  contract  for  service  is  con- 
cerned,— either  the  original  contract,  or  a  new  contract 
to  work  in  other  departments  or  perform  other  serv- 
ices.^°^  But  it  is  the  general  rule  in  the  United  States 
that  when  a  new  danger,  not  existing  when  the  plaintiff 
was  hired,  arises  through  the  negligence  of  the  master, 
and  the  servant,  knowing  and  appreciating  it,  remains 
at  work,  he  cannot,  as  a  matter  of  law,  recover.^^^  ^j^^ 
it  is  believed  that  the  weight  of  authority  tends  to  de- 
termine the  question  of  the  plaintiff's  knowledge  and 
appreciation  of  the  danger  by  the  same  rule  that  is  ap- 
plied to  dangers  obvious  upon  entering  the  employment, 
although  the  qualification  that  the  plaintiff  is  entitled 
to  rely  upon  the  master's  performing  his  duty,  and  is 

2oiKenney  v.  Hingham  Cordage  Co.,  168  Mass.  278,  282;  Gold- 
thwaite  v.  Haverhill  &  G.  St.  Ry.  Co.,  160  Mass.  554.  Danger  is 
obvious  and  assumed  when  it  is  "of  such  a  nature  that  it  can  be 
appreciated  and  understood  by  the  servant  as  well  as  by  the 
master,  or  by  any  one  else"  (Lothrop  v.  Fitchburg  R.  Co.,  150  Mass. 
423,  425) ;  "equally  plain  to  one  at  all  attentive"  (Valley  Ry.  Co.  v. 
Keegan  (C.  C.  A.)  87  Fed.  849);  "a  visible  and  apparent  defect" 
(Linton  Coal  &  Min.  Co.  v.  Persons,  11  Ind.  App.  264).  As  to  suffi- 
cient instructions,  see  Barker  v.  Lawrence  Mfg.  Co.,  176  Mass.  203. 

202  Supra,  §  82;  infra,  §  102. 

203  Infra,  §  114.  , 
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not  bound  to  examine  materials  furnished  him  with 
great  care,  must  be  borne  in  mind.  Therefore,  it  has 
seemed  more  convenient  to  group  together  those  cases, 
whether  the  cause  of  injury  existed  at  the  time  of  the 
emploj^ment  or  later,  which  required  the  court  to  rule 
upon  the  question  of  the  plaintiff's  knowledge,  as  in- 
ferred from  the  character  of  the  danger  which  caused 
his  injury. 

"In  determining  the  question  of  obviousness,  every 
reasonable  inference  must  be  drawn  in  favor  of  the 
party  against  whom  a  peremptory  instruction  is  re- 
quested."204 

The  obvious  risk  which  is  assumed  must  be  the  prox- 
imate cause  of  the  accident,  and  although  the  elements 
of  danger  are  apparent,  yet  if  they  are  set  in  motion  by 
the  negligence  of  the  master  the  plaintiff  may  recover. 
Thus,  where  it  was  obvious  that  the  hammer  of  a  pile 
driver,  by  reason  of  its  construction,  might  fall,  the 
plaintiff  could  nevertheless  recover  where  the  cause  of 
its  falling  was  the  negligent  act  of  a  drunken  fellow 
servant  for  whom  the  master  was  responsible.^^* 

Common  knowledge. 

Every  person  is  presumed  to  know  the  facts  of  com- 
mon every-day  experience,  and  the  court  takes  judicial 
notice  of  such  common  knowledge.^^®     When,  therefore, 

«04Felton  v.  Girardy  (C.  C.  A.)   104  Fed.  127,  131.- 

205  McPhee  v.  Scully,  163  Mass.  216, 

2o«  See  infra,  §  98.  The  court  has  said  that  the  following  were 
matters  of  common  knowledge:  "Even  a  boy  must  know,  we  think, 
that  green  hands  are  liable  to  do  things  which  experienced  hands 
would  not,"  Sullivan  v.  Lally,  166  Mass.  265,  267.  That  street  cars, 
or  steam  cars,  jolt,  McCauley  v.  Springfield  St.  Ry.  Co.,  169  Mass. 
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the  risk  arises  from  a  condition  of  things  which  com- 
mon experience  recognizes  as  dangerous,  the  plaintiff  is 
presumed  to  know  and  appreciate  the  danger,  and  can- 
not be  heard  to  deny  it  or  offer  evidence  upon  the  sub- 
ject. Thus,  where  a  plaintiff,  to  support  his  allegation 
of  negligence,  proposed  to  appeal  to  the  common  knowl- 
edge of  the  jury  that  the  failure  to  use  a  guy  rope  in 
certain  circumstances,  whereby  he  was  i'^.jured,  was 
gross  carelessness,  the  court  said :  "If  the  necessity  of 
using  a  guy  rope  in  circumstances  like  those  which  ex- 
isted at  the  time  of  the  accident  was  a  matter  of  com- 
mon knowledge,  or  'presumed  to  be  within  the  experi- 
ence of  all  men  of  common  education  moving  in  the 
ordinary  walks  of  life,'  then  the  plaintiff,  from  that  com- 

301;  Leary  v.  Boston  &  A.  R.  Co.,  139  Mass.  580;  Southern  Pac.  Co. 
V.  Johnson  (C.  C.  A.)  69  Fed.  559;  Louisville  &  N.  R.  Co.  v.  Bisch, 
120  Ind.  549;  Louisville  &  N.  R.  Co.  v.  Smith  (Ala.)  30  South. 
571.  Jumping  off  engine  in  motion  is  dangerous,  Leary  v.  Bos- 
ton &  A.  R.  Co.,  139  Mass.  580.  Getting  body  outside  line  of  mov- 
ing train  is  dangerous,  Thain  v.  Old  Colony  R.  Co.,  ICl  Mass.  353. 
"The  swing  of  a  street  car  passing  over  a  curve  is  something  which 
is  so  obvious  that  no  one  employed  about  such  cars  can  be  permitted 
to  claim  ignorance  of  it,"  Goldthwait  v.  Haverhill  &  G.  St.  Ry.  Co., 
160  Mass.  554.  That  insulation  may  come  off  electric  wires,  Chis- 
holm  V.  New  England  T.  &  T.  Co.,  176  Mass.  125.  That  uncovered 
cogwheels  are  dangerous,  Ciriack  v.  Merchants'  Woolen  Co.,  151 
Mass.  152;  Ruchinisky  v.  French,  168  Mass.  68.  That  glass  will 
break,  Myers  v.  W.  C.  De  Pauw  Co.,  138  Ind.  590.  That,  when  a 
bank  is  undermined,  it  will  fall,  Griffin  v.  Ohio  &  M.  Ry.  Co.,  124 
Ind.  326.  That  power  may  be  so  applied  to  a  hand  crank  slipped  on 
a  shaft  that  it  will  stay  on  or  work  off.  Standard  Oil  Co.  v.  Helmick, 
148  Ind.  457.  That  unblocked  frogs  are  dangerous.  Sheets  v.  Chicago 
&  I.  C.  Ry.  Co.,  139  Ind.  682.  That- factories  have  trap  doors,  Moore 
V.  Ross,  17  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  796.  The  law  of 
gravitation,  Thompson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  14  Fed.  564. 
That  iron  wheels  sliver,  McCain  v.  Chicago,  B.  &  Q.  R.  Co.  (C.  C.  A.) 
76  Fed.  125.     See,  also,  infra,  §  119. 
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mon  experience,  must  have  understood  and  appreciated 
the  danger."^*^^  So,  upon  a  like  contention  it  was  said : 
*'If,  however,  it  be  assumed  that  the  inflammability  of 
dust  [in  a  fertilizer  factory,  ignited  by  superintendent's 
lantern]  was  a  matter  of  common  knowledge,  it  is  diffi- 
cult to  see  why  the  plaintiff  did  not  know  as  much  about 
it  as  any  one."^**® 

Where  an  expert  was  asked  whether  the  danger  of 
having  a  hand  drawn  under  knives  would  be  obvious  to 
an  inexperienced  operative,  it  was  held  that  the  ques- 
tion was  inadmissible.  "In  learning  what  the  danger 
was,  the  jury  may  have  been  aided  by  the  opinion  of 
those  who  had  special  knowledge  in  regard  to  it;  but, 
having  found  that,  the  question  whether  it  was  obvious 
to  the  common  mind,  or  required  a  special  education 
and  experience  to  see  and  appreciate  it,  was  addressed 
to  the  common  knowledge  of  the  jury,  and  not  to  the 
special  knowledge  of  an  expert."^^^ 

Obvious  to  one  of  the  plaintiff's  capacity. 

The  plaintiff  is  presumed  to  possess  ordinary  intelli- 
gence, and  to  exercise  care  to  discover  what  such  intelli- 
gence would  enable  him  to  know  and  appreciate.  And 
as  he  is  required  to  apply  this  grade  of  intelligence  to 
the  investigation  of  the  risks  of  the  employment  which 
he  undertakes,  so  he  is  required  to  draw  upon  whatever 
of  special  knowledge  or  experience  he  may  have.  Dan- 
gers tliat  would  not  be  heeded  by  persons  unused  to  fac- 

»T  De  Lisle  v.  Ward,  168  Mass.  579.  580. 

«08  O'Reilly  v.  Bowker  Fertilizer  Co.,  174  Mass.  202,  204. 

208  Gilbert  v.  Guild,  144  Mass.  601,  605;  Connelly  v.  Hamilton 
Woolen  Co.,  163  Mass.  156.  See,  also,  Flynn  v.  Boston  Electric 
Light  Co.,  171  Mass.  395. 
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tories  would  become  apparent  to  one  who  had  years  of 
experience  in  different  shops,  and  so  dangers  of  machin- 
ery that  might  not  be  apparent  to  him  may  be  obvious 
to  a  skilled  mechanic  or  engineer.  Each,  according  to 
the  degree  of  skill,  experience,  or  knowledge  in  the  busi- 
ness he  possesses,  must  exercise  due  care  to  discover 
what  dangers  surround  him.  As  the  servant  is  held 
to  assume  the  risks  of  dangers,  whatever  their  character 
may  be,  that  he  actually  knows,  so  he  is  held  to  assume 
the  risks  which  his  experience  teaches  him  to  look  for 
and  expect ;  and  these  are  as  obvious  to  him  as  less  hid- 
den dangers  are  to  those  who  profess  no  special  in- 
formation, and  have  only  such  knowledge  and  experi- 
ence as  the  ordinary  man  must  be  presumed  to  possess. 
Due  care  is  required  of  each,  and  that  must  be  meas- 
ured by  the  circumstances,  one  of  which  is  the  servant's 
knowledge.  Several  of  the  courts  have  expressed  this 
by  a  presumption  of  fact  that  the  servant  possesses  the 
knowledge  and  skill  requisite  for  the  performance  of 
the  service  he  seeks,  and  therefore,  unless  the  contrary 
appears,  canvass  less  thoroughly  the  plaintiff's  previous 
training,^^^  It  is  necessary,  therefore,  in  determining 
whether  the  risk  causing  the  injury  was  one  which  the 
plaintiff  impliedly  agreed  to  assume,  to  consider  not 
only  whether  it  was  obvious  to  a  man  of  common  under- 
standing, but  also  whether  it  was  obvious  to  this  plain- 
tiff, as  his  capacity  to  know  and  appreciate  appears  in 
evidence,  exercising  due  care  to  observe. 

When  the  ordinary  capacity  and  intelligence  of  the 
plaintiff  is  not  in  doubt,  it  is  clear  that  evidence  that 
he  did  not  know  a  danger  which  he  could  have  seen  and 

«io  Infra,  §  98. 
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appreciated  had  he  looked  will  not  avail  him,  since  it 
in  effect  declares  that  he  was  guilty  of  negligence  in 
failing  to  notice  it.  But  when  a  man  experienced  in 
the  business  testifies  that  he  did  not  know  the  risk,  the 
court  cannot  as  readily  say  he  could  have  seen  it  had 
he  looked,  and  the  jury  must  decide  the  conflict  of  fact 
and.  inference. 

When  the  case  is  decided  by  the  court,  the  holding 
necessarily  is  that  the  danger  was  obvious  to  the  plain- 
tiff, and  that  there  was  consequently  no  duty  to  warn 
or  negligence  on  the  part  of  the  defendant.  When  the 
case  is  submitted  to  the  jury,  the  ruling  of  the  court  is 
that,  on  the  facts,  the  risk  may  or  may  not  have  been 
obvious  to  the  plaintiff,  and,  if  the  jury  shall  find  that 
it  was  not  obvious,  they  are  to  determine  whether  the 
defendant  has  been  guilty  of  negligence  in  failing  to  in- 
struct the  plaintiff,  or  w^arn  him  against  it.  Thus,  it 
has  been  thought  more  convenient  as  well  as  more  ac- 
curate to  group  the  cases  below  under  general  headings, 
without  distinguishing  whether  the  danger  was  obvious 
or  latent,  save  as  the  addition  of  the  word  "court"  shows 
that  it  was  ruled,  as  a  matter  of  law,  that  the  risk  was 
obvious  and  assumed.^^* 

211  Objects  Near  Track. 

The  business  of  railroading  requires  that  permanent  visible  struc- 
tures, such  as  bridges,  signal  posts,  gate  posts,  switches,  and  the 
like,  should  be  placed  near  the  track;  that  the  platforms  and  roofs 
of  stations,  and  that  parallel  tracks  for  the  passage  or  storage  of 
cars,  should  also  be  near  the  line  of  track.  This,  and  the  dangers 
arising  from  it,  are  incidental  to  the  business.  A  passenger  is  held 
to  know,  as  a  matter  of  common  experience,  that  it  is  dangerous 
to  get  his  body  beyond  the  line  of  a  moving  train,  and  such  an 
act,  as  a  matter  of  law,  is  negligent.  But  this  rule  is  inapplicable  to 
the  case  of  an  employe  whose  duty  requires  him  to  swing  or  lean 
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i  96.     Danglers  obvious  to  minors. 

A  minor,  like  an  adnlt,  assumes  the  obvious  risks  of  injury 
from  the  condition  of  the  business  in  which  he  engages;  and 

out  beyond  the  line  of  his  train.  If  a  servant  is  bound  to  expect 
such  structures,  he  has  also  a  right  to  assume  that  the  master  will 
not  place  them  so  near  as  to  injure  him  while  in  the  performance 
of  his  duty.  That  is  as  much  as  can  be  said  in  the  case  of  a  servant 
who,  without  previous  experience,  begins  work  on  moving  trains. 
But,  in  fact,  structures  are  placed  so  near  the  track  that  they  do 
cause  injury,  and  a  servant  with  pievious  experience,  however  slight 
it  may  be,  knows  it.  But  the  fact  that  a  servant  of  experience  knows 
that  there  are  structures,  and  that  they  are  often  dangerously 
near  the  track,  and  the  fact  that  any  one  of  them  is  visible,  and 
its  distance  from  the  track  easily  determined,  does  not,  as  it  might 
in  other  employments,  charge  him  with  notice  of  it  when  he  enters 
the  employment,  and  do  away  with  the  master's  duty  in  regard  to 
It.  Ordinarily,  the  servant  passes  rapidly  over  long  distances,  and 
it  is  perhaps  impossible  and  inconsistent  with  his  duty  to  observe 
each  particular  structure.  All  that  due  care  requires  of  him  is 
to  observe  the  usual  distance — the  line — of  structures  by  which 
he  passes.  If  he  is  a  brakem.-n,  due  care  would  require  him  to  no- 
tice the  average  or  general  height  of  bridges,  or  nearness  of  sta- 
tion roofs,  or  the  general  distance  of  signal  posts,  and  the  like. 
Having  seen  one,  he  may  assume  he  has  seen  all.  Whether  this 
defendant  builds  nearer  or  farther  from  the  track  than  other  rail- 
roads is  immaterial,  for  a  person  of  experience  would,  in  the  exer- 
cise of  care,  notice  that,  when  he  chose  to  become  a  servant,  and  re- 
fuse employment  if  it  were  too  dangerous.  Because  of  the  imprac- 
ticability of  observing  the  precise  distance  of  each  particular  struc- 
ture, he  is  held  only  to  observe  the  general  distance  of  the  line 
of  structures  on  the  defendant's  road.  As  to  any  new  structure, 
or  any  particular  structure  in  or  beyond  that  line,  the  master 
owes  him  no  duty.  As  to  any  structure  existing  or  newly  built 
within  that  line,  the  master  owes  him  the  duty  of  warning,  un- 
less the  circumstances  are  such  that  the  servant  had  actual 
knowledge  of  it.  or  his  attention  was  so  attracted  to  it  that  he 
must  have  known  of  it.  It  seems  that  there  must  be  some  slight 
experience  to  charge  the  servant  with  notice  of  the  line  of 
structures;  but  when  he  has  that  notice,  the  facts  that  he  was 
injured  while  acting  in  the  course  of  his  duty,  that  he  had  never 
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those  are  obvious  risks  which  a  person  of  the  plaintiff's  ap- 
parent age,  intelligence,  and  capacity  would  discover  and  appre- 
jiate  by  the  exercise  of  ordinary,  care. 

By  accepting  the  employment,  a  minor,  equally  with 
an  adult,  assumes  the  risk  of  injury,  not  only  from  the 

seen  the  particular  structure,  that  he  did  not  expect  it,  that  it  was 
dark,  and  he  could  not  see  it,  even  that,  through  decay  or  other- 
wise, it  leaned  somewhat  nearer  the  track,  do  not  permit  him  to  re- 
cover. If,  however,  the  particular  structure  is  within  the  usual  line, 
it  would  seem  that  it  is  a  question  of  fact  whether  or  not  he  had 
actual  knowledge  of  it. 

For  cases  where  the  plaintiff  had  actual  knowledge,  see  supra,  § 
93.  Hall  V.  Wakefield  &  S.  St.  Ry.  Co.,  178  Mass.  98  (Court:  Tree 
near  electric-car  track);  Ryan  v.  New  York,  N.  H.  &  H.  R.  Co.,  169 
Mass.  267  (Court:  Brakeman  descending  car  at  night  struck  a 
fence  three  feet  nine  and  one-half  inches  from  track;  fence  old,  and 
leaned  towards  track;  had  always  been  passed  at  night,  and  never 
on  the  siding  next  the  fence.  Held  a  permanent  visible  structure, 
not  near  enough  track  to  constitute  an  unusual  risk;  plaintiff  had 
opportunity  enough  to  learn  of  it) ;  Vinlng  v.  New  York  &  N.  E.  R. 
Co.,  167  Mass.  539  (Court:  Brakeman  of  experience  struck  box  car 
on  side  track.  Plaintiff  "did  not  think  of  looking") ;  Content  v.  New 
York,  N.  H.  &  H.  R.  Co.,  165  Mass.  267  (Court:  Brakeman  going 
down  side  ladder  at  night  struck  by  box  car  on  siding,  wider  than 
ordinary  box  cars.  He  knew  of  these  cars) ;  Austin  v.  Boston  &  M. 
R.  R.,  164  Mass.  282  (Court:  Brakeman  struck  at  night  by  gate 
post  four  feet  from  track,  but  slightly  sagging  towards  it.  Similar 
structures  were  equally  near,  and  plaintiff  had  passed  over  the  road 
for  two  years  daily);  Goodes  v.  Boston  &  A.  R.  Co.,  162  Mass.  287 
(Court:  Brakeman  of  several  months'  experience  on  another  road, 
and  three  months'  on  this  road,  had  frequently,  in  daylight,  been  by 
switch,  near  track,  which  struck  him) ;  Thain  v.  Old  Colony  R.  Co., 
161  Mass.  353  (Court:  Engineer  struck  by  post  temporarily  erected 
a  few  days  before;  had  been  past  it,  and  was  experienced;  he  knew 
of  similar  structures  at  that  distance,  therefore  assumed);  Coombs 
v.  Fitchburg  R.  Co.,  156  Mass.  200  (Court:  Brakeman  employed  sev- 
eral months,  during  which  he  had  learned  of  switch,  and  of  making 
flying  switches,  took  risk  of  switch  being  near  track) ;  Lovejoy  v. 
Boston  &  L.  R.  Corp.,  125  Mass.  79    (Court:     Engineer  struck  by 
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negligence  of  fellow  servants  and  dangers  incidental  to 
the  business,  but  also  from  the  existing  condition  of 

signal  post  three  feet  eight  laches  from  track,  while  he  was  leaning 
from  cab  to  get  a  signal) ;  Scanlon  v.  Boston  &  A.  R.  Co.,  147  Mass. 
484  (Jury:  Brakeman  one  day  in  service,  and  without  previous  ex- 
perience or  knowledge  of  the  road,  while  ascending  car,  struck  by 
sigual  post  three  and  one-half  feet  from  track;  there  were  very  few 
erections  so  near,  and  he  had  no  reason  to  know  of  any  of  them) ; 
Ferren  v.  Old  Colony  R.  Co.,  143  Mass.  197  (Jury:  A  blacksmith 
was  sometimes  called  upon  to  aid  in  moving  cars.  The  track,  being 
near  the  building,  gradually  approached  it,  so  that  at  the  corner 
there  was  not  space  enough  to  get  by  between  building  and  car. 
He  had  general  knowledge  of  these  facts,  but  did  not  know  about 
the  narrowness  of  the  space,  and  had  never  pushed  a  car  so  far.  It 
was  a  question  for  the  jury  whether  he  appreciated  the  risk) ;  Dacey 
v.  New  York,  N.  H.  &  H.  R.  Cto.,  168  Mass.  479  (Court:  Brakeman 
probably  struck  switch  near  track,  but,  as  there  was  no  evidence  of 
bow  the  accident  happened,  or  of  his  due  care,  no  recovery) ;  Penn- 
sylvania Co.  V.  Finney,  145  Ind.  551  (Court:  Water  crane,  by  which 
plaintiff  had  often  passed) ;  New  York,  C.  &  St.  L.  R.  Co.  v.  Ostman, 
146  Ind.  452  (Court:  Cattle  shute  struck  plaintiff  as  he  leaned  out 
for  signals.  Rules  required  him  to  look  out  for  such  things,  and  he 
had  been  over  road) ;  Indiana,  I.  &  I.  R.  Co.  v.  Bundy,  152  Ind.  590 
(Jury:  Had  often  passed  by  wire  locking  device  which  tripped  him 
at  night);  Chicago  &  E.  I.  R.  Co.  v.  Richards  (Ind.  App.)  61  N.  E. 
18  (Jury:  Car  on  side  track) ;  Georgia  Pac.  Ry.  Co.  v.  Davis,  92 
Ala.  300  (Jury:  Stone  in  wall) ;  Kansas  City,  M.  &  B.  R.  Co.  v.  Bur- 
ton, 97  Ala.  240  (Jury:  Car  placed  too  near  switch  on  parallel 
track);  McNamara  v.  Logan,  100  Ala.  187  (Jury:  Narrowness  of 
entry  where  track  passed) ;  North  Birmingham  St.  R.  Co.  v.  Wright 
(Ala.)  30  South.  360  (Court:  Pole  near  electric-car  track).  See  Wil- 
son V.  Louisville  &  N.  R.  Co.,  85  Ala.  269  (Court) ;  Hale  v.  Union  Pac. 
Ry.  Co.,  16  Fed.  744  (Jury:  Telegraph  pole  twelve  inches  from 
track);  Anglin  v.  Texas  &  Pac.  Ry.  Co.  (C.  C.  A.)  60  Fed.  553 
(Court:  Engine  on  parallel  track) ;  Oregon  Short  Line  &  U.  N.  Ry. 
Co.  v.  Tracy  (C.  C.  A.)  66  Fed.  931  (Jury:  Brush  overhanging  track. 
a  temporary  condition). 
Low  Bridges. 

Pennsylvania  Co.  v.  Sears,  136  Ind.  460  (Jury:     No  opportunity  to 
see  it);  Baltimore  &  O.  &  C.  R.  Co.  v.  Rowan,  104  Ind.  88  (Jury: 
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affairs  which  he  is  competent  to  appreciate,  and  the  dan- 
gers of  which  he  may  avoid.^^^ 

No  actual  knowledge) ;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Wright,  115 
Ind.  378  (Jury:  Brakeman  experienced,  and  had  often  been  under 
bridge,  not  obliged  to  search  for  these  dangers) ;  Louisville  &  N. 
R.  Co.  V.  Hall,  87  Ala.  708,  91  Ala.  112  (Jury:  Servant  must  use  his 
senses,  though  entitled  to  warning  of  the  defect) ;  Schlaff  v.  Louis- 
ville &  N.  R.  Co.,  100  Ala.  377  (Court:  Daily  travel  gives  knowl- 
edge) ;  Louisville  &  N.  R.  Co.  v.  Banks,  104  Ala.  508  (Court:  Warn- 
ing had  been  given) ;  GofE's  Adm'r  v.  Norfolk  &  W.  R.  Co.,  36  Fed. 
299  (Court:  Knew  that  there  were  bridges);  Northern  Pac.  R.  Co. 
V.  Mortenson  (C.  C.  A.)  63  Fed.  530  (Jury:  Standing  on  higher 
car) ;  Myers  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (C.  C.  A.)  95  Fed.  406 
(Court:  Had  passed  under  it  fifty  times) ;  Dalton  v.  Receivers,  4 
Hughes,  180,  Fed.  Cas.  No.  3,550  (Court:  Plaintiff  had  often  passed 
under  wire  across  track) ;  Riley  v.  Connecticut  River  R.  Co.,  135 
Mass.  292  (Court:  No  evidence  of  due  care). 
Tracks. 

Union  Pac.  Ry.  Co.  v.  O'Brien,  161  U.  S.  451  (Jury:  Absence  of 
culvert  permitting  sand  on  track) ;  Southerland  v.  Northern  Pac.  R. 
Co.,  43  Fed.  646  (Jury:  Pile  of  ashes);  Davidson  v.  Southern  Pac. 
Co.,  44  Fed.  476  (Court:  Drain);  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Mealer  (C.  C.  A.)  50  Fed.  725  (Court:  Piece  of  coke);  Little 
Rock  &  M.  R.  Co.  V.  Moseley  (C.  C.  A.)  56  Fed.  1009  (Jury: 
Space  between  cross  ties  not  filled  with  earth) ;  Northern  Pac. 
R.  Co.  V.  Teeter  (C.  C.  A.)  63  Fed.  527  (Jury:  Hole  covered 
with  snow) ;  Valley  Ry.  Co.  v.  Keegan  (C.  C.  A.)  87  Fed.  849 
(Jury:  Hole  in  planking  between  rails);  Chicago  G.  W.  Ry.  Co.  v. 
Price  (C.  C.  A.)  97  Fed.  423  (Jury:  Unevenness) ;  Randall  v.  Balti- 
more &  O.  R.  Co.,  109  U.  S.  478  (Court:  Adjacent  track);  Gleason 
V.  New  York  &  N.  E.  R.  Co.,  159  Mass.  68  (Court:  Hole  in  planks 
near  switch  caught  switchman) ;  Louisville  &  N.  R.  Co.  v.  Kemper, 
147  Ind.  561,  153  Ind.  618  (Jury:  Leakage  of  water);  Pennsylvania 
Co.  V.  Brush,  130  Ind.  347  (Jury:  Defective  tie);  Lake  Brie  &  W. 
R.  Co.  V.  Mugg,  132  Ind.  168  (Jury:     Sliver  in  rail);  O'Neal  v.  Chi- 

212 King  V.  Boston  &  W.  R.  Corp.,  9  Cush.  (Mass.)  112;  Taylor 
v.  Wootan,  1  Ind.  App.  188;  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v. 
Adams,  105  Ind.  151;  McNamara  v.  Logan,  100  Ala.  187.  See,  also, 
supra,  §  82. 
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As  to  the  knowledge  which  a  minor  in  fact  possesses, 
and  as  to  the  presumption  that  he  will  use  reasonable 

cago  &  I.  C.  Ry.  Co.,  132  Ind.  110  (Court:  Jolting  of  train  on  un- 
even track);  Louisville,  E.  &  St.  L.  C.  R.  Co.  v.  Miller,  140  Ind.  685 
(Jury:  Defects  in  completed  track);  Pennsylvania  Co.  v.  Ebaugh, 
152  Ind.  531  (Jury:  Defects  in  completed  track);  Evansville  &  R. 
R.  Co.  V.  Doan,  3  Ind.  App.  453  (Court:  Track  in  process  of  con- 
struction); Louisville  &  N.  R.  Co.  v.  Stutts,  105  Ala.  368  (Court: 
High  trestle). 
Unblocked  Frogs,  etc. 

Lake  Shore  &  M.  S.  Ry.  Co.  v.  McCormick,  74  Ind.  440  (Court) ; 
Sheets  v.  Chicago  &  I.  C.  Ry.  Co.,  139  Ind.  682  (Court);  Wabash 
R.  Co.  v.  Ray,  152  Ind.  392  (Court:  Guard  rail);  Ames  v.  Lake 
Shore  &  M.  S.  Ry.  Co.,  135  Ind.  363  (Unblocked  switch);  Chicago  & 
E.  R.  Co.  v.  Lee,  17  Ind.  App.  215  (Unboxed  signal  wires);  Indiana, 
I.  &  I.  R.  Co.  V.  Bundy,  152  Ind.  590  (Jury:  Wire  on  switch-locking 
device);  Southern  Pac.  Co.  v.  Seley,  152  U.  S.  145  (Court). 
Methods  of  Operation. 

Sullivan  v.  Fitchburg  R.  Co.,  161  Mass.  125  (Court:  Track  men 
to  look  out  for  wild  trains) ;  Maher  v.  Boston  &  A.  R.  Co.,  158  Mass. 
36  (Court:  Placing  higher  cars  at  end  of  train);  Lake  Shore  & 
M.  S.  Ry.  Co.  V.  Malcom,  12  Ind.  App.  612  (Method  of  running  gravel 
train) ;  Larkin  v.  New  York  Cent.  &  H.  R.  R.  Co.,  166  Mass.  110 
(Court:  Way  car  is  loaded);  Hunt  v.  Hurd  (C.  C.  A.)  98  Fed.  683 
(Court:  Flying  switch);  Texas  &  P.  Ry.  Co.  v.  Minnick  (C.  C.  A.) 
57  Fed.  362,  61  Fed.  635  (Jury:  Absence  of  track  walker). 
Switches. 

Naylor  v.  New  York  Cent.  &  H.  R.  R.  Co.,  33  Fed.  801   (Court: 
Color  of  target) ;  Peirce  v.  Clarin  (C.  C.  A.)  82  Fed.  550  (Jury). 
Drawbars  and  Deadwoods. 

Kohn  V.  McNulta,  147  U.  S.  238  (Court:  Absence  of  deadwoods) ; 
Pittsburgh  &  W.  Ry.  Co.  v.  Thompson  (C.  C.  A.)  82  Fed.  720  (Jury: 
Drawhead) ;  Brooks  v.  Northern  Pac.  R.  Co.,  47  Fed.  687  (Court: 
Switch  engine);  Whitcomb  v.  Standard  Oil  Co.,  153  Ind.  513  (Court: 
Difference  in  height) ;  Louisville  &  N.  R.  Co.  v.  Poland,  96  Ala.  626 
(Court:  Difference  in  height  of  couplings);  Boland  v.  Louisville 
&  N.  R.  Co.,  106  Ala.  641  (Court:  Difference  in  height  of  couplings) ; 
East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Turvaville,  97  Ala.  122  (Court: 
Difference  in  height  of  couplings). 
Brakes. 

Northern  Pac.  R.  Co.  v.  Herbert,  116  U.  S.  642   (Jury);   Central 
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care  to  inform  himself,  he  stands  in  no  better  condition 
than  an  adult.     Boys  of  twelve  and  fourteen  years  are 

Trust  Co.  V.  Texas  &  St.  L.  Ry.  Co.,  32  Fed.  448  (Jury) ;  Baltimore  & 
O.  &  C.  R.  Co.  V.  Leathers,  12  Ind.  App.  544  (Jury) ;  Ohio  &  M.  Ry. 
Co.  V.  Pearcy,  128  Ind.  197  (Jury) ;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Fry, 
131  Ind.  319  (Jury). 
Defects  in  Engines  and  Cars. 

Wabash  &  W.  Ry.  Co.  v.  Morgan,  132  Ind.  430  (Jury:  Defective 
engine);  Evansville  &  T.  H.  R.  Co.  v.  Duel,  134  Ind.  156  (Jury:  De- 
fective engine) ;  Kentucky  &  Indiana  Bridge  Co.  v.  Eastman,  7  Ind. 
App.  514  (Jury:  Defective  gate  on  car);  Chicago  &  E.  R.  Co.  v. 
Branyan,  10  Ind.  App.  570  (Jury:  Rotten  floor) ;  Texas  &  P.  Ry.  Co. 
V.  Minnick  (C.  C.  A.)  57  Fed.  362,  61  Fed.  635  (Jury:  Engine  throw- 
ing sparks) ;  Cassady  v.  Boston  &  A.  R.  Co.,  164  Mass.  168  (Court: 
Door,  that  plaintiff  had  hooked  up,  fell);  Denver  Tramway  Co.  v. 
Nesbit,  22  Colo.  408  (CJourt:  Absence  of  life  guard  on  street  car); 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Berkey,  136  Ind.  181  (Jury:  Defect- 
ive coupling  pin). 
Absence  of  Light  is  Obvious. 

Carrigan  v.  Washburn  &  M.  Mfg.  Co.,  170  Mass.  79  (Court);  Kel- 
ley  V.  Calumet  Woolen  Co.,  177  Mass.  128  (Court);  Malone  v.  West- 
ern Transp.  Co.,  5  Biss.  315,  Fed.  Cas.  No.  8,996  (Court) ;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Jackson  (C.  C.  A.)  65  Fed.  48  (Court);  Red  River 
Line  v.  Smith  (C.  C.  A.)  99  Fed.  520  (Court).  See,  also,  Wilkinson 
v.  Fairrie,  1  Hurl.  &  C.  633;  Seymour  v.  Maddox,  16  Q.  B.  Div.  326; 
Robertson  v.  Adamson,  24  Rettie,  Ct.  Sess.  Cas.  (2d  Ser.)  1231; 
Kaare  v.  Troy  Steel  &  Iron  Co.,  139  N.  Y.  369. 
Condition  of  Floors. 

Kleinest  v.  Kunhardt,  160  Mass.  230  (Court:  Wet  and  slippery); 
Murphey  v.  American  Rubber  Co.,  159  Mass.  266  (Court:  Wet  and 
slippery);  Feely  v.  Pearson  Cordage  Co.,  161  Mass.  426  (Court: 
Wet  and  slippery) ;  see  Thompson  v.  Norman  Paper  Co.,  169  Mass. 
416;  Hathaway  v.  Atlanta  Steel  Co.,  155  Ind.  507;  Nealand  v.  Lynn 
&  B.  R.  Co.,  173  Mass.  42  (Court:  Uneven  floor);  Houlihan  v.  Con- 
necticut River  R.  Co.,  164  Mass.  555  (Jury:  Defective  plank  in 
trestle) ;  De  Pauw  Co.  v.  Stubbleflwld,  132  Ind.  182  (Jury:  Floor  over 
pit  gave  way);  Huddleston  v.  Lowell  Machine  Shop,  106  Mass.  282 
(Jury:  Rotten  flooring). 
Trap  Doors. 

Hogarth  v.  Pocasset  Mfg.  Co.,  167  Mass.  225  (Jury:     Plush  with 
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charged  with  the  knowledge  that  cogwheels  and  revolv- 
ing rollers  will  cause  them  injury  unless  it  appears  that 

floor,  and  seldom  used).     Compare  Young  v.  Miller,  167  Mass.  224 

(Ck)urt);    Johnson    v.    Field-Thurber    Co..    171    Mass.    481    (Jury); 

Dolphin  V.  Plumley,  167  Mass.  167,  175  Mass.  304  (Jury:     Movable 

platform). 

Elevator  and  Other  Openings. 

Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685  (Court:  Unguarded 
vats);  Carrigan  v.  Washburn  &  M.  Mfg.  Co.,  170  Mass.  79  (Court: 
Unguarded  vats) ;  Keenan  v.  Edison  E.  L.  Co.,  159  Mass.  379  (Court: 
Unguarded  elevator) ;  Connors  v.  Morton,  160  Mass.  333  (Jury: 
Whether  negligent  to  set  plaintiff  to  work  near  elevator) ;  Hoard  v. 
Blackstone  Mfg.  Co.,  177  Mass.  69  (Court:  Elevator  hole);  Whalen 
V.  Whitcomb,  178  Mass.  33  (Court:  Depression  in  floor);  McFarland 
V.  The  J.  C.  Tuthill,  37  Fed.  714  (Jury:  Defective  grating);  Craig 
V.  The  Saratoga,  87  Fed.  349  (Court:  Hatch) ;  Nyback  v.  Cham- 
pagne Lumber  Co.  (C.  C.  A.)  109  Fed.  732  (Jury:  Unguarded  open- 
ing in  floor  of  saw  mill) ;  Muncie  Pulp  Co.  v.  Jones,  11  Ind.  App. 
110  (Jury:  Hole,  over  which  canvas  stretched,  and  plaintiff  laid 
planks). 
Unrailed  Platforms,  etc. 

Moulton  V.  Gage,  138  Mass.  390  (Court) ;  O'Maley  v.  South  Boston 
Gas  Light  Co.,  158  Mass.  135  (Court). 
Falling  Substances  in  Mines. 

Parke  County  Coal  Co.  v.  Barth,  5  Ind.  App.  159;  New  Kentucky 
Coal  Co.  V.  Albani,  12  Ind.  App.  497;  Linton  Coal  &  Mining  Co.  v. 
Persons,  11  Ind.  App.  264;  Union  Pac.  Ry.  Co.  v.  Jarvi  (C.  C.  A.) 
53  Fed.  65;  Harder  &  Haffer  Coal  Min.  Co.  v.  Schmidt  (C.  C.  A.) 
104  Fed.  282;  Stiles  v.  Richie,  8  Colo.  App.  393  (Court:  Earth  from 
side) ;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Quinn,  14  Ind.  App.  554 
(Court:  Method  of  supporting  roof). 
Trench. 

Liability  of  side  of  trench  to  cave  from  the  character  of  the  soil, 
etc.,  not  as  a  matter  of  law,  obvious.  Breen  v.  Field,  157  Mass. 
277,  159  Mass.  582;  Coan  v.  City  of  Marlborough,  164  Mass.  206; 
Norton  v.  City  of  New  Bedford,  166  Mass.  48;  McKee  v.  Tourtellotte, 
167  Mass.  69;  City  of  Fort  Wayne  v.  Christie,  156  Ind.  172;  City  of 
Fort  Wayne  v.  Patterson,  25  Ind.  App.  548;  Foster  v.  City  of  Greeley 
(Colo.  App.)  61  Pac.  482;  Town  of  Colorado  City  v.  Liafe  (Colo.)  65 
Pac.  630.  Where  plaintiff  and  defendant  are  equally  able  to  observe, 
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there  was  some  peculiar  risk,  or  that  the  boy  was  below 
the  average  intelligence.     When  less  apparent  dangers 

it  is  assumed.    Hughes  v.  Maiden  &  Melrose  Gas  Light  Co.,  168 
Mass.  395  (Court) ;  Vincennes  Water  Supply  Co.  v.  White,  124  Ind. 
376   (Court);   City  of  Lebanon  v.  McCoy,  12  Ind.  App.  500  (Jury: 
Careless  bracing) . 
Undermined  Bank,  etc.,  Falling. 

O'Driscoll  V.  Faxon,  156  Mass.  527  (Jury:  Inadequate  protection) ; 
Lynch  v.  Allyn,  160  Mass.  248  (Jury);  Swanson  v.  City  of  Lafayette, 
134  Ind.  625  (Court:  Gravel  bank);  Thompson  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  14  Fed.  564  (Jury);  Thomas  v.  Ross  (C.  C.  A.)  75  Fed. 
552  (Jury:  Loosened  by  rain);  Anderson  v.  Winston,  31  Fed.  528 
(Jury:  Crack  caused  by  blast) ;  Burgess  v.  Davis  Sulphur  Ore  Co., 
165  Mass.  71  (Jury:  Rock  split  by  blast);  Collins  v.  Inhabitants  of 
Greenfield,  172  Mass.  78  (Jury:  Rock  split  by  blast);  Ryan  v.  Tar- 
box,  135  Mass.  207  (Jury:  Wall  liable  to  fall). 
Dynamite  and  Blasting. 

Dean  v.  Smith,  169  Mass.  569  (Jury:  Missed  shot);  Holy  Cross 
Gold  Min.  Co.  v.  O'SuUivan,  27  Colo.  237  (Jury:  Missed  shot);  Eu- 
reka Co.  V.  Bass,  81  Ala.  201  (Jury:  Danger  of  explosion) ;  Mather  v. 
Rillston,  156  U.  S.  391  (Jury:  Having  nothing  to  do  with  blasting, 
plaintiff  hurt  by  powder  stored  in  engine  house) ;  Burke  v.  Anderson 
(C.  C.  A.)  69  Fed.  814  (Jury:  Dynamite  in  ground  where  plaintiff 
set  at  work);  King  v.  Morgan  (C.  C.  A.)  109  Fed.  446  (Court: 
Using  iron  tamping  bar);  Eureka  Block  Coal  Co.  v.  Wells  (Ind. 
App.)  61  N.  E.  236. 
Other  Explosives. 

O'Reilly  v.  Bowker  Fertilizer  Co.,  174  Mass.  202  (Jury:  Inflam- 
mability of  fertilizer  dust) ;  Redmond  v.  Butler.  168  Mass.  367 
(Jury;  Pouring  damp  into  molten  lead);  Lyons  v.  Boston  Towage 
&  Lighterage  Co.,  163  Mass.  158  (Court:  Explosion  of  varnish) ;  Hol- 
land V.  Tennessee  C,  I.  &  R.  Co.,  91  Ala.  444  (Jury:  Molten  iron  ex- 
ploded In  trench) ;  McGowan  v.  La  Plata  Mining  &  Smelting  Co.,  9 
Fed.  861  (Jury:  Hot  slag  exploding  in  water);  Gowen  v.  Bush  (C. 
C.  A.)  76  Fed.  349  (Jury:  Gas  in  mine  exploded);  Fuller  v.  New 
York,  N.  H.  &  H.  R.  Co.,  175  Mass.  424  (Court:  Pressure  of  steam 
exploding  glass  tube  on  boiler  obvious  to  experienced  engineer). 
Materials  for  Work. 

Consolidated  Stone  Co.  v.  Summit,  152  Ind.  297  (Jury:     Seam  in 
rock  raised  by  derrick. 
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cause  his  injury,  the  court  does  not,  in  the  face  of  testi- 
mony that  he  was  not  warned  or  instructed  concerning 
them,  readily  presume  his  knowledge,  unless  he  is  of  such 

Methods  of  Work. 

Flaherty  v.  Norwood  Engineering  Co.,  172  Mass.  134  (Jury: 
Method  of  turning  ladle  of  molten  iron) ;  La  Belle  v.  Inhabitants  of 
Montague,  174  Mass.  453  (Court:  Placing  hand  under  stone  lowered 
by  derrick);  Flynn  v.  Campbell,  160  Mass.  128  (Dumping  coal); 
Wilson  V.  Tremont  &  Suffolk  Mills,  159  Mass.  154  (Court:  Standing 
on  machine  to  reach  up) ;  Everhard  v.  Diamond  Match  Co.,  98  Fed. 
555  (Court:  Standing  on  machine  to  reach  up). 
Piling  of  Lumber,  etc. 

Millard  v.  West  End  St.  Ry.  Co.,  173  Mass.  512  (Jury:  Care- 
lessly piled  lumber) ;  Romona  Oolitic  Stone  Co.  v.  Tate,  12  Ind. 
App.  57  (Jury:  Carelessly  piled  iron  frames) ;  Cazolan  v.  Southern 
Pac.  Co.,  84  Fed.  84  (Court:  Piling  of  freight  boxes);  Diamond 
Plate  Glass  Co.  v.  De  Hority,  143  Ind.  381  (Court:  Panel  resting 
against  fence  blown  over  by  wind). 
Dangers  in  Place  of  Work. 

Olsen  V.  Andrews,  168  Mass.  261  (Court:  Crossing  tracks  in  order 
to  reach  work);  Bethlehem  Iron  Co.  v.  Weiss  (C.  C.  A.)  100  Fed.  45 
(Jury:  Crossing  tracks  in  course  of  work) ;  McGuirk  v.  Shattuck, 
160  Mass.  45  (Court:  Riding  in  chair  placed  in  wagon);  Volk  v. 
Sturtevant  Co,  (C.  C.  A.)  104  Fed.  276  (Court:  Sweeping  bottom 
of  elevator  shaft);  The  Luckenbach,  53  Fed.  662  (Court:  Door 
swinging  when  vessel  lurched);  May  v.  Whittier  Mach.  Co.,  154 
Mass.  29  (Court:  Narrow  passageway,  and  plaintiff  stumbled 
against  machine) ;  Whelton  v.  West  End  St.  Ry.  Co.,  172  Mass.  555 
(Court:  Conductor  tripped  on  projecting  rail);  Haley  v.  Case,  142 
Mass.  316  (Jury:  Teamster  backing  under  low  sign) ;  Murch  v. 
Wilson's  Sons  &  Co.,  168  Mass.  408  (Court:  Patent  fuel  in  chart 
room  stove). 
Appliances. 

Williams  v.  Clough,  3  Hurl.  &  N.  258  (Jury:  Ladder);  Gibson  v. 
Sullivan,  164  Mass.  557  (Jury:  Terra  cotta  brackets  not  properly 
fastened);  Jones  v.  Pacific  Mills,  176  Mass.  354  (Jury:  Spliced 
ladder);  Littlefield  v.  Edward  P.  Allis  Co.,  177  Mass.  151  (Jury: 
Directed  to  use  piping  to  drive  in  bolt,  and  splinter  flew  off) ;  Bal- 
timore &  O.  S.  W.  R.  Co.  V.  Amos,  20  Ind.  App.  378  (Jury:  Ham- 
mer); Rietman  v.  Stolte,  120  Ind.  314  (Court:  Hooks  to  raise  tim- 
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an  age  that  he  is  fairly  to  be  considered  an  adult.  The 
age  of  the  minor  is  importaut.^^^ 

ber) ;  American  Dredging  Co.  v.  Walls  (C.  C.  A.)  84  Fed.  428  (Court: 
Absence  of  cleats) ;  Hunt  v.  Kile  (C.  C.  A.)  98  Fed.  49  (Jury:  Rope) ; 
Canard  S.  S.  Co.  v.  Carey.  119  U.  S.  245  (Jury:  Rope) ;  Barnard  v. 
Schrairt,  168  Mass.  211  (Court:    New  kettles  did  not  fit  furnace). 

When  appliances  are  selected  from  a  stock  furnished  by  the  mas- 
ter, servant  takes  the  risk  that  he  or  another  may  select  a  defective 
one.  Maloney  v.  United  States  Rubber  Co.,  169  Mass.  347  (Court: 
Joist);  Ellsbury  v.  New  York,  N.  H.  &  H.  R.  Co..  172  Mass.  130 
(Court:  Car  link) ;  Pitman  v.  Bennett  (Feb.  25,  1882)  72  Law  T.  299 
(Court). 
Starting  of  Machinery. 

Where  machine  started  by  belt  slipping  from  loose  to  tight  pul- 
ley, which  might  happen,  though  a  contrivance  could  be  used  to 
prevent  it,  there  is  no  breach  of  duty.  Ross  v.  Pearson  Cordage 
Co.,  164  Mass.  257  (Court).  But  see  Donahue  v.  Drown,  154  Mass. 
21;  Mooney  v.  Connecticut  River  Lumber  Co.,  154  Mass.  407;  Con- 
nors v.  Durite  Mfg.  Co..  156  Mass.  163;  Pennsylvania  Co.  v.  Witte, 
15  Ind.  App.  583. 
Dangerous  or  Defective  Machinery. 

Anderson  v.  Clark,  155  Mass.  368  (Court:  Windlass);  Cunning- 
ham V.  Lynn  &  B.  St.  Ry.  Co.,  170  Mass.  298  (Court:  Windlass); 
Salem  Stone  &  Lime  Co.  v.  Tepps,  10  Ind.  App.  516  (Jury:  Defect- 
ive leg  of  drill) ;  Gaar,  Scott  &  Co.  v.  Wilson,  21  Ind.  App.  91  (Jury: 

213  See  cases  cited  supra,  §§  90,  91,  93-95. 
Cog  Wheels. 

Downey  v.  Sawyer,  157  Mass.  418  (Court:  Boy  of  sixteen  knew 
that,  when  putting  on  belt,  there  was  danger  of  getting  caught 
in  gears  of  adjoining  machine) ;  Coombs  v  New  Bedford  Cordage 
Co.,  102  Mass.  572  (For  jury:  Boy  of  fourteen,  unfamiliar  with 
machinery,  at  work  for  one  day  for  first  time  at  a  task  requiring 
•close  attention,  caught  in  gears  of  adjoining  machine);  Sullivan 
V.  India  Mfg.  Co.,  113  Mass.  396  (For  jury:  Boy  of  fourteen,  at- 
tempting to  pass  through  narrow  way,  had  sleeve  caught  In  cogs) ; 
€iriack  v.  Merchants'  Woolen  Co.,  146  Mass.  182  (Court:  Boy,  of 
twelve,  sent  on  an  errand  between  machines,  caught  in  cogs) ; 
Oiriack  v.  Merchants'  Woolen  Co.,  151  Mass.  152  (For  jury,  on 
second  trial,  as  it  appeared  that  boy  was  of  less  than  average  in- 
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§  97.    Extent  of  knowledge. 
Where  the  general  danger  is  known  or  ought  to  be  known 

Bracket  to  hold*  weight  fell);  Dolan  v.  Atwater,  167  Mass.  279; 
(Court:  Loose  latch  on  coal  tub) ;  Smith  v.  Beaudry,  175  Mass.  286 
(Court:  Grindstone  too  far  above  tool  rest);  Myers  v.  Hudson 
Iron  Co.,  150  Mass.  125  (Jury:  Brake  unable  to  hold  bucket  in 
mine) ;  Prendible  v.  Connecticut  River  Mfg.  Co.,  160  Mass.  131 
(Jury:  Load  on  staging  pulling  out  cleats);  Sullivan  v.  Thorndike 
Co.,  175  Mass.  41  (Jury:  Rope  of  overloaded  elevator  slipping); 
La  Fortune  v.  Jolly,  167  Mass.  170  (Jury:  Door  of  boiler  blowing 
open  when  fire  lighted);  French  v.  Columbia  Spinning  Co.,  169 
Mass.  531  (Court:  Platform  in  front  of  machine  liable  to  tip) ; 
Henderson  v.  Boynton,  173  Mass.  217  (Court:  Platform  in  front  of 
machine  liable  to  tip) ;  Spaulding  v.  Forbes  Lithograph  Mfg.  Co., 
171  Mass.  271  (Jury:  Seat  of  machine,  by  reason  of  its  construc- 
tion, tipped  when  used  as  directed) ;  Slattery  v.  Walker  &  Pratt 
Mfg.  Co.  (Mass.)  60  N.  E.  782  (Jury:  New  and  improper  check 
valve  on  air  hoist). 
Set  Screws. 

Goodnow  V.  Walpole  Emery  Mills,  146  Mass.  261  (Court:  Stepped 
back  and  was  caught) ;   Rooney  v.  Sewall  &  Day  Cordage  Co.,  161 

telligence,  and  that  defendant  knew,  or  from  his  appearance  ought 
to  have  known,  of  it);  Probert  v.  Phipps,  149  Mass.  258  (Court: 
Boy  of  fifteen,  trying  to  stop  a  machine  in  a  narrow  passageway, 
the  danger  of  which  he  knew,  was  caught  in  gears  of  adjoining 
machine);  McGuerty  v.  Hale,  161  Mass.  51  (Court:  Boy  of  eighteen, 
caught  in  gears  of  his  machine  through  negligence  of  fellow  serv- 
ant, either  in  not  ventilating  room,  whereby  he  became  dizzy,  or  be- 
cause wedges  became  loose,  which  he  leaned  over  and  tried  to  fix) ; 
Cheney  v.  Middlesex  Co.,  161  Mass.  296  (Court:  Boy  of  eighteen, 
walking  through  passageway,  heard  a  cry,  turned  quickly,  and 
thrust  his  hand  in  gears) ;  Silvia  v.  Sagamore  Mfg.  Co.,  177  Mass. 
476  (Court:  Boy  over  fourteen);  E.  S.  Higgins  Carpet  Co.  v. 
O'Keefe  (C.  C.  A.)  79  Fed.  900  (Court:  Boy  of  fifteen). 
Set  Screws  and  Keyways. 

Hale  V.  Cheney,  159  Mass.  268  (Court:  Boy  of  sixteen,  intelligent, 
but  not  careful  about  machinery,  had  worked  about  shop,  and  part 
of  time  on  machine,  the  shafting  of  which  contained  a  set  screw. 
In  passinK  by,  his  trousers  were  caught) ;  Demers  v.  Marshall,  172 
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to  the  servant,  particnlar  details  which  merely  enhance  the 
danger  need  not  be  known. 

"The  general  rule  undoubtedly  is  that  a  person  can- 
Mass.  153  (Court:  Taking  new  way  by  machine  just  operated); 
Donahue  v.  Washburn  &  Moen  Mfg.  Co.,  169  Mass.  574  (Court: 
Had  to  reach  in  to  cut  wire) ;  Ford  v.  Mount  Tom  Sulphite  Pulp  Co., 
172  Mass.  544  (Court:  Had  been  newly  put  in);  Demers  v.  Marshall, 
178  Mass.  9  (Court:  Caught  while  oiling  shaft);  Wabash  Paper 
Co,  V.  Webb,  146  Ind.  303  (Court) ;  Keats  v.  National  Heeling  Mach, 
Co.  (C.  C.  A.)  65  Fed.  940  (Court);  Taylor-Craig  Corp.  v.  Hage  (C. 
C.  A.)  69  Fed.  581  (Jury);  Cushman  v.  Cushman  (Mass.)  61  N.  E. 
262  (Court:  Removing  belt). 
Cogs  and  Gearing. 

Foley  V.  Pettee  Mach.  Works,  149  Mass.  294  (Court);  Goodrldge 

Mass.  548  (Court:    Boy  of  eighteen  caught  by  set  screw  on  shaft 
while  oiling  machine). 
Circular  Saws. 

Hanson  v.  Ludlow  Mfg.  Co.,  162  Mass.  187  (Jury:  Boy  of  seven- 
teen, sawing  blocks,  left,  with  the  approval  of  his  foreman,  several 
on  table  at  back  of  saw,  and  one,  being  caught  by  teeth,  drew  his 
hand  against  saw) ;  Wilson  v.  Steel  Edge  Stamping  &  Retinning 
Co.,  163  Mass.  315  (Court:  Boy  of  twenty,  having  previously  run 
circular  saw,  though  not  an  experienced  hand,  set  to  work,  and 
fed  blocks  with  hand,  though  knowing  a  safer  way) ;  Buttle  v.  George 
G.  Page  Box  Co.,  175  Mass.  318  (Court:  Boy  of  eighteen  trying  to 
oil  hand  saw,  which  he  had  done  before) ;  Jarvis  v.  Coes  Wrench 
Co.,  177  Mass.  170  (For  jury:  Boy  of  fifteen,  knowing  danger  of  cir- 
cular saw,  but  not  that  wood  might  bound  back,  was  injured). 
Revolving  Rollers  or  Cylinders. 

O'Connor  v.  Adams,  120  Mats.  427  (For  jury:  Boy  of  twenty,  un- 
familiar with  machinery,  set  to  clean  cylinders,  the  inner  one  of 
which  revolved  rapidly,  and  could  not  well  be  seen) ;  Rock  v.  Indian 
Orchard  Mills,  142  Mass.  522  (Jury:  Boy  of  thirteen  caught  In  a 
winder);  Crowley  v.  Pacific  Mills,  148  Mass.  228  (Court:  Boy  of 
seventeen,  employed  previously  on  a  similar  machine,  caught  his 
finger  between  roll  and  hot  cylinder  while  attempting  to  smooth 
cloth);  Pratt  v.  Prouty,  153  Mass.  333  (Court:  Boy  of  sixteen,  told 
not  to  get  his  fingers  betwean  two  slowly-revolving  rollers,  did  so) ; 
Tinkham  v.  Sawyer,  153  Mass.  485  (Court:     Boy  of  sixteen,  at  work 
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not  be  said  to  take  a  risk  unless  he  knows  not  only  the 
condition  of  things,  but  also  that  danger  exists  in  such 

V,  Washington  Mills  Co.,  160  Mass.  234  (Court:  Pushed  against 
them);  Ruchinsky  v.  French,  168  Mass.  68  (Court:  Obliged  to 
pass  hand  by) ;  Wilson  v.  Massachusetts  Cotton  Mills,  169  Mass. 
67  (Court:  Stuck  in  hand  while  attending  to  work);  The  Serapis, 
49  Fed.  393,  51  Fed.  91  (Court);  The  Maharajah,  40  Fed.  784,  49 
Fed.  Ill  (Court:  Handle  of  winch  came  near);  Townsend  v. 
Langles,  41  Fed.  919  (Court:  Brushing  them  off);  Greer  v.  Turn- 
bull  &  Co.,  19  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  21  (Court:  Plaintiff 
stumbled) ;  Britton  v.  Great  Western  Cotton  Co.,  L.  R.  7  Exch. 
130  (Jury:    Failure  to  fence). 

Revolving  Rollers. 

East  Chicago  Iron  &  Steel  Co.  v.  Williams,  17  Ind.  App.  573  (Jury: 
Defective  billet  rollers) ;    Richstain  v.  Washington   Mills   Co.,   157 

on  "picker,"  knew  machine  was  dangerous,  and  that  floor  was  slip- 
pery);   De  Souza  v.  Stafford  Mills,  155  Mass.  476   (Court:     Boy  of 
nineteen,  of  average  intelligence,  caught  by  putting  his  hand  into 
cotton  beater,  while  at  rest,  to  clean  out  clogs) ;  Patnode  v.  Warren 
Cotton  Mills,  157  Mass.  283  (For  jury:     Boy  of  fourteen  injured  on 
lap  winder  while  helping  the  other  operator;    had  never  worked  in 
mills,  nor  on  this  machine,  and  rather  dull) ;  O'Connor  v.  Whittall,  169 
Mass.  563  (Court:     Boy  of  sixteen,  shown  how  to  operate  a  feeder  on 
picker  machine,  caught  on  rollers;   that  it  might  have  been  safer 
with  guard  is  immaterial) ;  Lowcock  v.  Franklin  Paper  Co.,  169  Mass. 
313   (Court:     Boy  of  fifteen,  having  worked  passing  paper  through 
revolving  rollers,  cannot  recover  if  hand  caught) ;   Shine  v.  Cocheco 
Mfg.  Co.,  173  Mass.  558  (Court:     Boy  of  seventeen,  smoothing  cloth 
as  it  passes  through  rollers,  has  hand  caught  in  hole  in  cloth) ;  Gil- 
bert V.  Guild,  144  Mass.  601   (Court:     Boy  of  nineteen,  working  on 
machine  which  shears  nap  of  cloth  by  revolving  knives,  unguarded) ; 
Sullivan  v.  Simplex  Elec.  Co.,  178  Mass.  35  (Court:     Boy  of  nineteen, 
caught  in  rollers.     Telling  him  to  push  them  in  did  not  justify  him 
in  thinking  his  hand  would  not  be  caught) ;  Grizzle  v.  Frost,  3  Fost. 
&   F.    622    (Jury:     Girl   of   fifteen    putting   hemp    between    moving 
rollers) ;  Race  v.  Harrison,  9  Times  Law  R.  567  (Court:     Boy  of  fif- 
teen caught  in  moving  machinery) ;  Robertson  v.  Cornelson,  34  Fed. 
716  (Jury:     Boy  of  twelve  cleaning  moving  machinery);  Phillips  v. 
Michaels,  11  Ind.  App.  672   (Court:     Girl  of  fifteen  knows  heated 
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condition.     If,  however,  the  danger  is  obvious,  knowl- 
edge of  the  condition  of  things  need  only  be  shown."^^* 

Mass.  538  (Court:  Cloth  drew  hand  in) ;  Dalgle  v.  Lawrence  Mfg. 
Co.,  159  Mass.  378  (Court:  Removing  waste);  Connolly  v.  Eldredge, 
160  Mass.  5G6  (Court:  Did  not  properly  use  guard);  De  Costa  v. 
Hargraves  Mills,  170  Mass.  375  (Jury:  Ignorant  person  led  to 
believe  it  safe  to  clean  cotton  beater  while  in  motion) ;  Robinska 
V.  Lyman  Mills,  174  Mass.  <33  (Court:  Removing  waste  from  partly 
hidden  roller);  Bjbjian  v.  Woonsocket  Rubber  Co.,  164  Mass.  214 
(Jury:  Distance  between  increased  and  improper  warning). 
Revolving  Knives. 

Guedelhofer  v.  Ernsting,  23  Ind.  App.  188  (Court:  Unguarded 
knives);  Veginan  v.  Morse,  160  Mass.  143  (Jury:  Man  not  regularly 
employed  on  planer,  and  could  not  see  knives) ;  Stuart  v.  West 
End  St.  Ry.  Co.,  163  Mass.  391  (Court:  Feeding  hay  into  cutter  by 
hand);   Gleason  v.  Smith,  172  Mass.  50  (Court:    Insufficient  guard 

rollers) ;  American  Strawboard  Co.  v.  Foust,  12  Ind.  App.  421  (Jury: 
Boy  on  paper  machine  not  told  how  to  insert  paper  properly). 
Revolving  Knives. 

Taylor  v.  Wootan,  1  Ind.  App.  188  (Jury:  Boy  of  twelve  caught  in 
planer);  Bohn  Mfg.  Co.  v.  Erickson  (C.  C.  A.)  55  Fed.  943  (Jury: 
Boy  of  fifteen,  knowing  of  knives,  might  not  know  of  suction) ;  Blu- 
menthal  v.  Craig  (C.  C.  A.)  81  Fed.  320  (Jury:  Boy  caught  by 
knives,  guard  of  which  had  become  broken). 

Railroad  Dangers. 

Thompson  v.  Boston  &  M.  R.  R.,  153  Mass.  391  (Court:  Boy  of 
eighteen  swung  from  moving  train  and  struck  pile  of  rails) ;  Worth- 
Ington  &  Co.  V.  Goforth,  124  Ala.  656  (Court:  Boy  of  sixteen  climbed 
moving  car  to  set  brakes) ;  Brazil  Block  Coal  Co.  v.  Gaffney,  119 
Ind.  455  (Jury:  Boy  of  fifteen  told  to  couple  cars) ;  Louisville,  N.  A. 
&  C.  Ry.  Co.  V.  Frawley,  110  Ind.  18  (Jury:  Boy  of  nineteen  did  not 
know  greater  danger  of  double  than  single  deadwoods);  Umback  v. 
Lake  Shore  &  M.  S.  Ry.  Co.,  83  Ind.  191  (Court:  Boy  of  nineteen 
knew  of  cars  unsafe  to  couple) ;  Louisville,  E.  &  St.  L.  R.  Co.  v. 
Berry,  2  Ind.  App.  427  (Jury:  Boy  of  eighteen  injured  by  boiler); 
Evansville  &  Richmond  R.  Co.  v.  Maddux,  134  Ind.  571  (Jury:     Boy 

2"  Anderson  v.  Clark,  155  Mass.  368,  370;  Goldthwalt  v.  Haverhill 
ft  G.  St.  Ry.  Co.,  160  Mass.  554. 
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Either  the  plaintiff  must  actually  know  of  the  dan- 
ger, or  the  danger  must  be  so  apparent  to  one  of  his 
age,  capacity,  and  experience  that  he  must  be  presumed 

over  molding  machine) ;  Medway  v.  Greenwich  I.  L.  Co.,  14  Times 
Law  R.  291  (jury). 
Similar  Dangers. 

Quigley  v.  Thomas  G.  Plant  Co.,  165  Mass.  368  (Court:  Guard 
on  dieing-out  machine  did  not  make  It  safer) ;  Carey  v.  Boston 
&  M.  R.  R.,  158  Mass.  228  (Court:  Crank  of  handcar  caught  clothes). 
Shafting. 

Russell  V.  Tillotson,  140  Mass.  201  (Court:  Ladder  put  too  near)  ; 
Murphy  v.  American  Rubber  Co.,  159  Mass.  266  (Court:  Slipped 
on  floor  and  caught) ;  Connelly  v.  Hamilton  Woolen  Co.,  163  Mass. 
156  (Court:  Whitewashing  room);  Lemolne  v.  Aldrich,  177  Mass. 
89  (Court:  Low  over  doorway);  Pullman's  Palace-Car  Co.  v.  Har- 
kins  (C.  C.  A.)  55  Fed.  932  (Jury:  Smooth  and  rapidly  revolving). 
Belts  and  Pulleys. 

Kenney  v.  Hingham  Cordage  Co.,  168  Mass.  278  (Court:    Narrow 

does  not  know  danger  of  unballasted  track) ;  Evansville  &  Richmond 
R.  Co.  V.  Henderson,  134  Ind.  636  (Court:  Boy  of  nineteen  does 
know  danger  of  uncompleted  roadbed) ;  Pennsylvania  Co.  v.  Congdon, 
134  Ind.  226  (Court:  Sudden  stop  obvious  to  boy  of  eighteen); 
Goff's  Adm'r  v.  Norfolk  &  W.  R.  Co.,  36  Fed.  299  (Jury:  Minor 
struck  by  low  bridge);  Northern  Pac.  Coal  Co.  v.  Richmond  (C.  C. 
A.)  58  Fed.  756  (Jury:  Boy  of  fourteen  might  not  appreciate  danger 
of  stumbling  over  coal  on  track  when  setting  brake). 

MisceUaneons. 

Coullard  v.  Tecumseh  Mills,  151  Mass.  85  (Court:  Boy  of  fifteen, 
of  average  intelligence,  having  cleaned  machine  by  pulling  down 
hinged  apron,  was  injured  by  his  hand  slipping  off) ;  Stuart  v.  West 
End  St.  Ry.  Co.,  163  Mass.  391  (Court:  Boy  of  twenty  feeding  a 
power  hay-cutting  machine  by  hand);  Donahue  v.  Drown,  154  Mass. 
21  (For  jury:  Girl  of  twenty,  set  to  clean  a  machine,  which  started 
suddenly,  was  familiar  with  machine,  though  did  not  know  it  would 
start,  but  knew  other  machines  had  started.  The  cause  was  shifting 
of  belt,  owing  to  improper  construction) ;  Glover  v.  Dwight  Mfg.  Co., 
148  Mass.  22  (For  jury:  Girl  of  thirteen,  while  cleaning  machine, 
was  caught  by  spokes  of  wheel;  first  time  she  had  attempted  to  clean 
wheel  in  motion,  was  not  told  about  it,  but  did  as  the  others  did.  It 
(452) 


Ch.  8]  ASSUMPTION  OF  RISK.  g  97 

to  know  it.  But  when  the  danger  is  known  in  either 
of  these  ways,  the  further  question  arises  whether  the 
plaintiff  knew  the  particular  danger  that  caused  his  in- 
jury, or  only  the  general  fact  of  danger  from  the  exist- 

space,  and   dress   caught  in   belt  behind  her);    Becker  v.  Baum- 
gartner,  5  Ind.  App.  576  (Court:     Shifting  belt  with  stick);  Wash- 
ington &  G.  R.  Co.  V.  McDade,  135  U.  S.  554   (Jury:     Putting  belt 
on  moving  pulley  not  his  business). 
Circular  Saws. 

Wheeler  v.  Wason  Mfg.  Co.,  135  Mass.  294  (Jury:  Board,  spring- 
ing back,  drew  hand  against  saw.  Plaintiff  inexperienced) ;  Roskee 
V.  Mount  Tom  Sulphite  Pulp  Co.,  169  Mass.  528  (Court:  Jumping 
of  table);  Tenanty  v.  Boston  Mfg.  Co.,  170  Mass.  323  (Court:  Board 
caught  on  teeth  and  hurled  forward.  Plaintiff  experienced) ;  Mis- 
sissippi River  Logging  Co.  v.  Schneider  (C.  C.  A.)  74  Fed.  196 
(Court:    Wood  caught  and  thrown  by  saw). 

Insufficient  Force  for  Work. 

Texas  &  P.  Ry  Co.  v.  Rogers  (C.  C.  A.)  57  Fed.  378  (Court); 
Texas  &  P.  Ry.  Co.  v.  Smith  (C.  C.  A.)  67  Fed.  524  (Court).  See 
Pennsylvania  Co.  v.  McCaffrey,  139  Ind.  430. 

was  necessary  to  move  the  wheel  a  spoke  at  a  time,  but  it  went 
further  than  she  expected);  Flaherty  v.  Powers,  167  Mass.  61  (For 
jury:  Girl  of  seventeen,  injured  by  spattering  of  caustic  in  her  eye, 
knew  machine  would  spatter,  but  did  not  know  it  was  dangerous  to 
her  eye) ;  Rood  v.  Lawrence  Mfg.  Co.,  155  Mass.  590  (Court:  Boy  of 
nineteen,  of  average  intelligence,  held  shipper  rod  of  elevator  until 
his  hand  was  struck  by  crossbeam;  had  been  instructed  by  another 
boy,  and  run  elevator  himself) ;  Williams  v.  Churchill,  137  Mass.  243 
(Court:  Boy  of  nineteen,  experienced  seaman,  caught  in  loose  end 
of  line  which  he  was  making  fast) ;  Ross  v.  Pearson  Cordage  Co.,  164 
Mass.  257  (Court:  Girl  of  nineteen  injured  by  sudden  starting  of 
machine,  which  was  not  caused  by  any  defect  in  It) ;  Sullivan  v. 
Lally,  166  Mass.  265  (Court:  Boy  of  fifteen  injured  by  carelessness 
of  fellow  servant  in  starting  elevator.  "Even  a  boy  must  know,  we 
think,  that  green  hands  are  liable  to  do  things  which  experienced 
hands  would  not");  Davis  v.  Forbes,  171  Mass.  548  (Court:  A  boy 
of  two  years'  experience  in  riding  and  training  colts  can  observe  the 
condition  of  a  stirrup  strap,  and  appreciate  the  danger  from  it) ; 
Levey  v.  Bigelow,  6  Ind.  App.  677  (Court:     Boy  of  fifteen  failed  to 

(453) 


^  97  EMPLOYERS' LIABILITY.  [Ch    8 

ing  condition  of  things.  How  far  into  details  must  the 
plaintiff's  appreciation  of  danger  go?  Thus,  it  is  said: 
"Whetlier  he  knows  and  appreciates  the  details  of  the 
danger  is  immaterial,  if  he  knows  there  is  danger,  and 
expressly  contracts  with  regard  to  it,  without  caring  to 
know  the  particulars;  and  in  such  case  he  must  be 
deemed  to  encounter  it  willingly.  ♦  ♦  *  When  he 
agrees  to  assume  the  risk  from  a  certain  kind  of  ma- 
chinery, his  action  is  equally  voluntary  in  reference  to 
every  such  risk,  whether  he  fully  appreciates  the  dan- 
ger or  chooses  to  take  the  risk  of  it  without  knowing 
its  extent."^^^  "The  mere  fact  that  he  cannot  tell  the 
exact  degree  of  the  danger,  if  the  nature  and  character 
of  it  can  easily  be  seen,  is  not  enough  to  require  warn- 
ing and  instruction  to  a  man  of  full  age  and  intelligence. 
Something  may  properly  be  left  to  the  instinct  of  self- 
preservation,  and  to  the  exercise  of  the  ordinary  faculties 
which  every  man  should  use  when  his  safety  is  known  to 
be  involved.  In  this  cas^e  it  may  be  that  no  one  could 
tell  the  exact  degree  of  the  force  with  which  the  hay 
would  move  forward  with  the  traction  of  the  knives,  nor 
just  how  great  the  danger  was  until  he  ascertained  by 

secure  shipper  he  knew  was  loose) ;  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Cornelius,  14  Ind.  App.  399  (Jury:  Boy  injured  by  removal  of  sup- 
ports in  mine) ;  Keiley  v.  The  Cyprus,  55  Fed.  332  (Court:  Boy  of 
sixteen  knew  of  defective  ladder) ;  Wallace  v.  Standard  Oil  Co.,  66 
Fed.  260  (Jury:  Boy  of  seventeen,  working  about  oil  tanks,  sent  to 
office  to  get  warm,  and  his  saturated  clothes  caught  fire) ;  Cudahy 
Packing  Co.  v.  Marcan  (C.  C.  A.)  106  Fed.  645  (Court:  Boy  of  sei- 
enteen;    slippery  floor). 

215  0'Maley  v.  South  Boston  Gas  Light  Co.,  158  Mass.  135;  Rooney 
V.  Bewail  &  Day  Cordage  Co..  lU  Mass.  153;  Lyneb  v,  Chicago,  St,  L, 
&  P.  R,  Co,,  a  Ind,  App.  516. 
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actual  experiment;  but  anybody  could  see  at  once  that 
there  was  danger  in  doing  the  work  unless  care  was 
used  to  avoid  letting  the  fingers  be  drawn  forward  to 
the  knives.  Anyone  knowing  that  there  was  such  dan- 
ger would  be  expected  to  proceed  with  great  caution 
until  he  became  familiar  by  experience  with  the  forces 
with  which  he  had  to  deal."^^® 

Therefore,  where  the  plaintiff  knows  or  is  bound  to 
know  of  danger  arising  from  the  condition  of  things, 
the  fact  that  he  does  not  know  or  appreciate  the  extent 
of  the  danger,  or  elements  causing  greater  danger  than 
he  expects,  is  not  material.*''' 

"8  Stuart  V,  West  End  St.  Ry.  Co.,  163  Mass.  391,  393;  Detroit 
Crude-Oil  Co.  v.  Grable  (C.  C.  A.)  94  Fed.  73  (bolts  on  flywheel). 

217  Knowing  of  structures  near  track,  he  need  not  know  of  the  par- 
ticular one  which  causes  the  injury,  Lovejoy  v.  Boston  &  L.  R.  Corp., 
125  Mass.  79;  Thain  v.  Old  Colony  R.  Co.,  161  Mass.  353;  knew  that 
some  cars  had  no  check  chains,  but  did  not  know  about  this  one, 
Ladd  V.  New  Bedford  R.  Co.,  119  Mass.  412;  knowing  of  flying 
switches,  immaterial  that  plaintiff  had  never  made  one  himself, 
Coombs  V.  Fitchburg  R.  Co.,  156  Mass.  200;  knowing  that  damaged 
cars  were  placed  on  side  track,  but  did  not  know  about  this  car, 
Yeaton  v.  Boston  &  L.  R.  Corp.,  135  Mass.  418;  knowing  that  there 
were  spikes  in  ties  which  might  catch  him,  immaterial  that  he  did 
not  know  of  the  particular  one,  O'Neil  v.  Keyes,  168  Mass.  517;  know- 
ing that  car  jolted,  he  took  risk  of  the  jolt  being  greater  or  less,  Mc- 
Cauley  v.  Springfleld  St.  Ry.  Co.,  169  Mass.  301;  knowing  that  mov- 
ing machinery  was  dangerous,  immaterial  that  its  danger  is  en- 
hanced by  the  presence  of  set  screws  or  keyways  of  which  he  did  not 
know,  Rooney  v.  Sewall  &  Day  Cordage  Co.,  161  Mass.  153,  Connelly 
V.  Hamilton  Woolen  Co.,  163  Mass.  156,  and  Ford  v.  Mount  Tom 
Sulphite  Pulp  Co.,  172  Mass.  544;  immaterial  whether  plaintiff  knew 
that,  if  he  fell  in  well,  he  would  get  wet  or  scalded,  Feely  v.  Pearson 
Cordage  Co.,  161  Mass.  426;  knowing  that  there  are  tears  in  cloth 
which  might  catch  his  hand,  immaterial  that  boy  did  not  know  there 
were  holes  also.  Shine  v.  Cocheco  Mfg.  Co.,  173  Mass.  558;  knew  that 
fingers  might  be  caught,  but  not  that  whole  hand  might  be  drawn  in, 
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But  this  rule  canixot  be  applied  unless  it  clearly  ap- 
pears that  the  plaintiff  must  have  known  and  appre- 
ciated the  fact  that  there  was  danger.  Thus,  where  a 
person  employed  as  a  blacksmith  was  sometimes  called 
upon  to  help  move  cars,  and  while  doing  so  was  crushed 
between  the  car  and  building,  it  could  not  be  said,  as 
a  matter  of  law,  that  he  appreciated  the  danger.  "The 
plaintiff  had  a  general  knowledge  of  the  position  of  the 
track  and  of  the  building  with  reference  to  each  other, 
and  he  also  knew  that  cars  were  sometimes  moved 
along  there.  *  *  *  He  had  never  before  been  called 
on  to  help  in  moving  a  car  in  the  place  where  the  acci- 
dent occurred,  and  he  had  never  before  been  through 
that  particular  space  between  the  car  and  that  corner 
of  the  building.  Of  course,  he  could  see  that  this  space 
was  narrow;  but  it  would  seem  that  neither  he  nor  the 
others  who  were  pushing  on  the  same  side  of  the  car 
with  himself  understood  that  it  was  too  narrow  to  allow 
them  to  pass  through  in  safety.  This  was  his  mistake. 
Seeing  the  situation  in  a  general  way,  he  took  hold 
among  the  others,  and  tried  to  pass  through  what  proved 
to  be  too  narrow  a  place  for  him.  He  did  not  rightly 
estimate  the  probability  or  extent  of  the  peril  to  which 

Pratt  V.  Prouty,  153  Mass.  333;  knew  that  fingers  might  be  caught, 
but  not  that  clothing  would  be  caught  on  adjoining  machine,  Downey 
V.  Sawyer,  157  Mass.  418 ;  knowing  beam  was  wet,  and  that  soda  ash 
was  used,  immaterial  that  he  did  not  know  it  was  on  beam,  Thomp- 
son V.  Norman  Paper  Co.,  169  Mass.  416;  knowing  the  general  man- 
ner in  which  supports  were  constructed,  he  need  not  know  about  the 
particular  one,  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Quinn,  14  Ind.  App. 
554;  knowing  the  danger  of  planing  large  pieces  of  wood,  he  knows 
also  the  dangers  in  planing  small  pieces,  Guedelhofer  v.  Ernsting,  23 
Ind.  App.  1&8;  knew  that  culverts  were  all  open,  but  not  about  this 
particular  one,  West  v.  Southern  Pac.  Co.  (CCA.)  85  Fed.  392. 
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he  was  exposing  himself.  Though  he  could  see  the  posi- 
tion of  the  car  and  of  the  building,  it  might  nevertheless 
be  found  by  a  jury  that  he  did  not  appreciate,  and  in 
the  exercise  of  due  care  was  not  bound  to  appreciate, 
the  danger."^^*  So,  where  a  machine  containing  a  mix- 
ture of  gum  and  caustic  soda  spattered  and  burned  some- 
what, but,  though  the  plaintiff  knew  this,  she  did  not 
know  that  if  it  flew  in  her  eye  it  would  be  dangerous 
to  the  sight,  the  question  whether  she  knew  and  ap- 
preciated this  danger  was  for  the  jury.-^^  So,  where  a 
plaintiff  knew  generally  of  the  rotten  condition  of  a 
floor,  but  not  the  extent  of  the  decay  or  its  condition 
in  the  place  where  he  broke  through,  the  question  was 
for  the  jury.22* 

§  98.    Presumptions  as  to  knowledge. 

The  master  may  assume  that  a  servant  offering  himself  for 
employment  is  possessed  of  common  knowledge,  and  will  ex- 
ercise ordinary  care  to  protect  himself;  and,  further,  if  he  is 

218  Ferren  v.  Old  Colony  R.  Co.,  143  Mass.  197,  199. 

210  Flaherty  v.  Powers,  167  Mass.  61. 

220  Huddleston  v.  Lowell  Machine  Co.,  106  Mass.  282;  De  Pauw 
Co.  V.  Stubblefield,  132  Ind.  182.  See,  also,  Jarvis  v.  Goes  Wrench 
Co.,  177  Mass.  170  (board  bounding  back  from  circular  saw) ;  Bjbjian 
V.  Woonsocket  Rubber  Co.,  164  Mass.  214  (feeding  leather  between 
rollers) ;  Houlihan  v.  Connecticut  River  R.  Co.,  164  Mass.  555  (ignor- 
ance of  defective  board  in  trestle  on  which  plaintiff  walked);  Rich- 
ardson V.  Swift  &  Co.  (C.  C.  A.)  96  Fed.  699  (knew  of  knives  in 
sausage  machine,  but  not  that  meat  formed  a  crust  that  would  cave 
under  pressure  of  hand);  Great  Northern  Ry.  Co.  v.  Kasischke  (C. 
C.  A.)  104  Fed.  440  (knew  coal  chute  was  defective,  but  not  of  other 
defects  causing  coal  to  fall);  Bohn  Mfg.  Co.  v.  Erickson  (C.  C.  A.) 
55  Fed.  943  (might  not  know  that  revolving  knives  created  a  suction 
that  would  draw  hand  in);  Blumenthal  v.  Craig  (C.  C.  A.)  81  Fed. 
320  (defective  guard  does  not  necessarily  give  notice  of  increased 
risk). 
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of  mature  years,  that  he  is  competent  to  perform  the  duties 
and  appreciate  the  ordinary  or  obvious  dangers  of  the  service 
for  which  he  applies,  unless  the  contrary  appears. 

The  court,  in  determining  the  servant's  disabilities, 
puts  itself  in  the  position  of  the  master,  and  the  pre- 
sumptions or  inferences  of  the  plaintiff's  knowledge 
which  it  holds  are  the  same  which  the  master  must  make 
whenever  he  hires  a  servant.  The  master,  knowing  or 
being  bound  to  know  whatever  due  care  would  disclose 
to  him  of  the  dangers  of  his  business  and  the  hazard- 
ous conditions  of  the  places,  machinery,  and  appliances 
used  in  his  work,  is  under  a  duty  to  warn  the  person 
whom  he  invites  to  his  premises  of  all  risks  that  it  is 
expected  the  servant  will  encounter  in  the  course  of  his 
work;  and  the  existence  of  this  duty  of  warning  is  de- 
termined by  what  the  servant  knows  or  is  bound  to 
know  concerning  them.^^^  In  stating  here  what  the 
master  is  entitled  to  assume  in  regard  to  the  capacity 
of  his  servant,  reference  must  be  made  to  the  cases  cited 
under  incidental  and  obvious  risks,  which  apply  these 
a,ssumptions  to  particular  facts.^^^ 

In  the  absence  of  anything  to  show  the  contrary,  the 
master  has  a  right  to  assume  that  the  servant  knows 
those  facts  of  common  experience  with  which  ordinary 
persons  of  his  age  and  appearance  are  familiar,^^^ — such 
matters  as  are  within  common  observation  and  are  ac- 
cording to  natural  law.^^^  He  has  also  the  right  to 
assume  that  his  servant  will  exercise  reasonable  care, 

221  Supra,  §  92. 

222  Supra,  §§  90,  91,  93-96. 

223  Ciriack  v.  Merchants'  Woolen  Co.,  151  Mass.  152. 

224  Mississippi  River  Logging  Co.  v.  Schneider  (C.  C.  A.)  74  Fed. 
195.     See,  also,  infra,  §  119. 
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under  the  circumstances,  to  inform  and  protect  him- 
self."' 

The  servant  is  presumed  to  possess  ordinary  intelli- 
gence, and  the  master,  unless  he  is  reasonably  to  be 
charged  with  knowledge  to  the  contrary,  may  act  on  this 
assumption.22*  But,  further:  "The  ordinary  rule  is 
that,  when  a  person  of  mature  years  takes  employment 
in  a  service,  whatever  the  ordinary  hazards,  he  must  be 
presumed,  in  the  absence  of  allegations  to  the  contrary, 
to  possess  knowledge  and  skill  fitting  him  for  the  serv- 
ice."^'^  "When  a  person  of  apparently  sufficient  age, 
physical  ability,  and  mental  caliber  to  perform  the  serv- 
ice seeks  an  employment  at  the  hands  of  a  railway  com- 
pany or  other  master,  he  ought  to  be  held  to  an  im- 
plied representation  that  he  is  competent  to  perform  the 
duties  of  the  position  he  seeks  and  competent  to  ap- 
prehend and  avoid  all  dangers  that  may  be  discovered 
by  the  exercise  of  ordinary  care  and  prudence.  In  such 
a  case  we  know  of  no  good  reason  or  rule  of  law  that 
will  compel  the  master  to  pass  him  through  a  critical 
examination  to  discover  his  competency  for  the  place, 
or  that  will  convict  the  master  of  negligence  for  not  so 
doing.'^^^^     Thus,  a  servant  offering  himself  as  a  deck 

225  Infra,  §  111. 

226  Motey  V.  Pickle  Marble  &  Granite  Co.  (C.  C.  A.)  74  Fed.  155. 

227  Peterson  v.  New  Pittsburgli  Coal  &  Coke  Co.,  149  Ind.  260,  263. 

228  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Adams.  105  Ind.  151.  166. 
"Undoubtedly,  when  one  of  apparent  maturity  and  of  average  capac- 
ity solicits  a  particular  line  of  work,  the  master  has  the  right,  in 
the  absence  of  information,  to  assume  that  the  applicant  is  qualified 
for  the  particular  work  applied  for.  It  is  only  when  such  facts  are 
brought  to  his  notice  of  the  disqualification  of  the  servant  to  safrtjr 
encounter  dangers  known  to  him,  and  presumptively  unknown  to  the 
servant,  that  the  duty  of  cautioning  and  instructing  the  serrant 
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hand,^^^  or  a  carpenter,^^"  or  the  like,  may  be  assumed 
to  have  the  intelligence  and  experience  necessary  to 
recognize  and  avoid  the  dangers  incident  to  the  occupa- 
tion or  reasonably  to  be  discovered. 

The  servant's  implied  representation  extends  only  to 
that  work  which  he  seeks  to  do,  and  to  the  dangers  aris- 
ing in  it,  and  not  to  all  work  throughout  the  master's 
business  which  he  may  be  called  upon  to  do.  When  it 
appears  that  the  injury  arose  from  a  danger  out  of  the 
scope  of  his  original  employment,  the  master  is  not 
entitled  to  the  benefit  of  this  representation;  but  the 
question  is  whether  the  danger  is  one  which  due  care 
on  the  plaintiff's  part  would  have  discovered.^^^ 

When  the  master  is  not  actually  informed  of  the  serv- 
ant's ignorance,^'^  the  chief  consideration  which  should 
put  him  on  inquiry  is  the  age  of  the  applicant.^^^  The 
appearance  and  apparent  age  and  capacity  are  facts 
upon  which  the  master  may  proceed,  and  which  the  court 

arises."  Louisville  &  N.  R.  Co.  v.  Miller  (C.  C.  A.)  104  Fed.  124; 
Wells  V.  Coe,  9  Colo.  159 ;  American  Wire  Nail  Co.  v.  Connelly,  8  Ind. 
App.  398,  402;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Frawley,  110  Ind.  18; 
O'Neal  V.  Chicago  &  I.  C.  Ry.  Co.,  132  Ind.  110;  Felton  v.  Girardy  (C. 
C.  A.)  104  Fed.  127,  130. 

229  Sunney  v.  Holt,  15  Fed.  880;  The  Pilot,  82  Fed.  111.  "Plaintiff 
must  be  presumed  to  possess  the  usual  knowledge  in  regard  to  the 
construction  of  steamboats;  and  as  there  is  no  allegation  that  this 
hatch  was  in  an  unusual  place,  he  certainly  ought  to  have  known 
that  there  was  a  hatch  there."  Malone  v.  Western  Transp.  Co.,  5 
Biss.  315,  Fed.  Cas.  No.  8,996. 

230  Mentzer  v.  Armour,  18  Fed.  373. 

231  See  infra,  §  105. 

232  Plaintiff  said  he  did  not  know  how  to  make  a  coupling,  but  was 
not  instructed.  Louisville  &  N.  R.  Co.  v.  Miller  (C.  C.  A.)  104  Fed. 
124. 

233  Master  could  rely  on  plaintiff's  statement  as  to  his  age.  Goff's 
Adm'r  v.  Norfolk  &  W.  R.  Co.,  36  Fed.  299. 
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and  jury  may  themselves  consider  ;2^*  but  the  tendency 
of  recent  legislation  for  the  greater  protection  of  chil- 
dren employed  in  manufacturing  pursuits  imposes  an 
obligation  on  the  master  to  inform  himself  of  the  actual 
age  of  the  servant  and  to  govern  himself  accordingly. 

Unfamiliarity  with  the  language  or  with  factories 
does  not  show  a  lack  of  common  knowledge  or  ordinary 
capacity,  and  where  such  a  one  testified  that  "she  knew 
nothing  of  the  dangers  of  the  machine,  and  the  excep- 
tions state  that  she  was  unfamiliar  with  machinery,  the 
defendants  had  a  right  to  assume  that  she  had  that 
knowledge  which  is  acquired  by  common  experience,  and 
were  under  no  obligation  to  warn  her  that  if  she  put 
her  hand  between  revolving  cogwheels  she  would  be 
hurt."^^"^  And  in  a  similar  case  it  was  said:  "The 
plaintiff  was  mature,  and  the  fact  that  she  did  not  speak 
our  language  gave  her  no  special  rights.  The  defend- 
ant was  entitled  to  assume  that  she  knew  the  danger  of 
such  a  combination  as  we  have  described ;  and,  although 
she  says  she  did  not  know  it  was  there,  she  could  have 
seen  it  if  she  had  looked  with  any  care."^^^ 

If  the  master  in  any  way  knows  of  facts  relating  to 
the  capacity  of  the  plaintiff  to  do  the  work  required,  he 
must,  if  he  hires  him,  protect  him  against  the  danger. 
Thus,  where  a  plaintiff  had  epileptic  fits,  it  was  a  ques- 
tion of  fact  for  the  jury  whether  the  defendant  had 
knowledge  of  his  condition,  and  was  consequently  neg- 
ligent in  setting  him  at  work  where  he  did.^^^ 

284  Keith  V.  New  Haven  &  N.  Co.,  140  Mass.  175 ;  Peaslee  v.  Fitch- 
burg  R.  Co.,  152  Mass.  155;  De  Costa  v.  Hargraves  Mills,  170  Mass. 
375.     See  Com.  v.  Emmons,  98  Mass.  6. 

235  Ruchinsky  v.  French,  168  Mass.  68,  70. 

286  Robinska  v.  Lyman  Mills,  174  Mass.  432,  433. 

2»T  Crowley  v.  Appleton,  148  Mass.  98. 
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§  99.    Duty  to  warn. 

The  master  is  bound  to  warn  and  instruct  his  servant  as  to 
all  dangers  which  he  knows,  or  in  the  exercise  of  reasonable 
care  ought  to  know,  and  which  he  has  reason  to  believe  the 
servant  does  not  know  and  would  not  by  the  exercise  of  rea- 
sonable care  discover. 

The  duty  continues  during  the  employmeat,  and  cannot  be 
delegated  by  the  master. 

The  attempt  has  been  made  in  the  preceding  see- 
tions^^^  to  show  what  risks  the  servant  accepts  by  vir- 
tue of  his  employment,  and  in  considering  this  it  was 
necessary  to  determine  what  it  might  fairly  be  assumed 
the  plaintiff  knew  concerning  the  dangers,  either  from 
their  character  or  his  actual  knowledge  or  previous  ex- 
perience of  such  things.  When  the  court  found  that 
the  risk  was  assumed,  it  also  found,  conversely,  that 
there  was  no  duty  to  warn  or  instruct  the  servant  in  re- 
gard to  it;  and  when  it  could  not,  as  a  matter  of  law, 
find  that  the  servant  knew  the  risk,  it  submitted  to  the 
jury  the  question  whether  the  defendant  owed  a  duty 
to  warn,  and  whether  this  duty  had  been  performed  with 
reasonable  care.  The  cases  cited  in  the  preceding  sec- 
tions determine,  therefore,  either  that,  as  a  matter  of 
law,  there  was  no  duty  resting  on  the  defendant  to  warn 
the  servant  in  the  particular  circumstances,  or  that  tliere 
might,  on  the  facts,  be  such  a  duty  which  was  negli- 
gently fulfilled,  and  consequently  a  jury  should  decide 
these  two  issues.  In  the  present  section  some  general 
rules  concerning  the  duty  to  warn  are  considered. 

The  obligation  of  warning  "is  imposed  mainly  for  the 
sake  of  the  young,  who  have  not  the  experience  or  power 

238  Supra,  §  88  et  seq. 
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to  look  out  for  themselves  which  are  to  be  expected  in 
adults,  or,  in  the  case  of  adults,  where  there  are  con- 
cealed defects."^^®  "In  the  early  cases  the  doctrine  was 
applied  in  favor  of  boys.  In  favor  of  adults  it  should 
be  applied  with  great  caution.  Where  the  elements  of 
the  danger  are  obvious  to  a  person  using  due  care,  it 
would  be  unreasonable  to  require  an  employer  to  warn 
his  employe  to  avoid  dangers  which  ordinary  prudence 
ought  to  make  him  avoid  without  warning. "^^^  And 
"it  is  clear  that,  in  respect  to  all  matters  wherein  a 
young  and  inexperienced  employe  is  competent  to  under- 
stand and  avoid  the  dangers,  such  employe  stands  upon 
the  same  footing  with  an  experienced  adult."^^^ 

Both  the  adult  and  the  child  are  treated  as  on  the  same 
footing  in  regard  to  risks  of  the  negligence  of  competent 
fellow  servants,^^^  and  both  stand  on  much  the  same 
footing  in  regard  to  risks  which  common  experience 
would  lead  them  to  expect  and  avoid.  A  "servant  of 
mature  years  and  of  experience  is  charged  by  the  law 
with  knowledge  of  obvious  dangers,  and  of  those  things 
that  are  within  common  observation  and  are  accord- 
ing to  natural  law.  In  such  case  the  master  need  not 
give  warning  of  possible  danger  of  which  both  parties 
have  equal  knowledge  ;"^^^  and  "in  hiring  a  boy  twelve 
years  of  age,  and  apparently  of  average  intelligence,  an 

239  Robinska  v,  Lyman  Mills,  174  Mass.  432,  433 ;  O'Neal  v.  Chicago 
ft  I.  C.  Ry.  Co.,  132  Ind.  110. 

240  Stuart  V.  West  End  St.  Ry.  Co.,  163  Mass.  391,  393. 
2"  Levey  v.  Bigelow,  6  Ind.  App.  677,  696. 

242  Supra,  §  89;  Siddall  v.  Pacific  Mills,  162  Mass.  378  (must  warn 
of  incompetence);  Sullivan  v.  Lally,  166  Mass.  265;  Chicago,  St.  L.  & 
P.  R.  Co.  V.  Champion,  9  Ind.  App.  510. 

243  Mississippi  River  Logging  Co.  v.  Schneider  (C.  C.  A.)  74  Fed. 
195,  197. 
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employer  is  not  called  upon  to  tell  him  that  if  he  holds 
his  hand  in  fire  it  will  be  burned,  or  strikes  it  with  a 
sharp  instrument  it  will  be  cut,  or  thrusts  it  between 
the  teeth  of  revolving  cogwheels  in  the  gearing  of  a  mill 
it  will  be  crushed.  From  infancy  and  through  child- 
hood, as  well  as  in  later  life,  we  are  all  making  observa- 
tions and  experiments  with  material  substances,  and 
every  person  of  ordinary  faculties  acquires  knowledge 
at  an  early  age  of  those  familiar  facts  which  force  them- 
selves on  our  attention  through  our  senses."^^* 

The  master  owes  to  both  the  duty,  in  all  cases,  of 
disclosing  "to  the  servant  defects  and  dangers  of  which 
he  has  knowledge,  or  of  which  he  ought  to  have  knowl- 
edge by  the  exercise  of  reasonable  attention,  care,  and 
diligence,  and  of  which  the  servant  has  no  knowledge, 
and  would  not  discover  by  the  exercise  of  reasonable 
care."^^^  But  "where  the  dangers  are  obvious,  such  as 
can  be  seen  and  known  by  ordinary  care  and  prudence 
in  the  use  of  the  senses,  it  is  held  that  the  master  need 
not  advise  his  servants  of  their  existence,  and  instruct 
them  as  to  the  necessary  means  of  avoiding  them,  since 
they,  equally  with  himself,  are  held  to  know  both  the 
fact  of  the  peril  and  how  to  avoid  it."^^® 

The  distinction  between  the  adult  and  the  child  be- 
comes important  when  it  is  necessary  to  presume  knowl- 
edge from  the  character  of  the  danger,  and  determine 

24*  Ciriack  v.  Merchants'  Woolen  Co.,  151  Mass.  152,  156;  supra,  §§ 
95,  98. 

245  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Adams,  105  Ind.  151,  165; 
Stuart  V.  West  End  St.  Ry.  Co.,  163  Mass.  391,  393;  Mather  v.  Rill- 
ston,  156  U.  S.  391;    infra,  note  247. 

246  Louisville  &  N.  R.  Co.  v.  Banks,  104  Ala.  508;  Holland  v.  Ten- 
nessee C,  I.  &  R.  Co.,  91  Ala.  444. 
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whether  it  was  obvious  to  a  person  of  the  plaintiff's  ap- 
parent capacity.  "The  dangers  of  a  particular  position 
or  mode  of  doing  work  are  often  apparent  to  a  person 
of  capacity  or  knowledge  of  the  subject,  while  others, 
from  youth,  inexperience,  or  want  of  capacity,  may  fail 
to  appreciate  them;  and  a  servant,  even  with  his  own 
consent,  is  not  to  be  exposed  to  such  dangers,  unless 
with  instructions  and  cautions  sufficient  to  enable  him 
to  comprehend  them,  and  to  do  his  work  safely  with 
proper  care  on  his  own  part.  But  the  servant  assumes 
the  dangers  of  the  employment  to  which  he  voluntarily 
and  intelligently  consents,  and,  while  ordinarily  he  is 
to  be  subjected  only  to  the  hazards  necessarily  incident 
to  his  employment,  if  he  knows  that  proper  precautions 
have  been  neglected,  and  still  knowingly  consents  to  in- 
cur the  risk  to  which  he  will  be  exposed  thereby,  his 
assent  dispenses  with  the  duty  of  the  master  to  take 
such  precautions."^*'^ 

"In  the  absence  of  knowledge  to  the  contrary,  an  em- 

2*7  Leary  v.  Boston  ft  A.  R.  Co..  139  Mass.  580,  584.  "This  is  par- 
ticularly so  where  the  master  employs,  for  a  hazardous  and  dan- 
gerous work,  a  child,  young  person,  or  other  person  without  experi- 
ence, and  of  immature  judgment.  In  such  a  case,  the  master  is 
bound  to  point  out  the  dangers  of  which  he  has,  or  ought  to  have, 
knowledge,  and  give  to  the  employe  such  instructions  as  will  enable 
him  to  avoid  injury  by  the  exercise  of  reasonable  care,  unless  both 
the  danger  and  the  means  of  avoiding  it  are  apparent,  and  within  the 
comprehension  of  the  servant.  ♦  *  *  The  person  employed  may 
be  so  young,  inexperienced,  and  immature  in  judgment  that  no  kind 
of  warning  and  instruction  would  relieve  the  master  from  responsi- 
bility for  Injuries  resulting  from  putting  him  at  a  hazardous  and 
dangerous  work."  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Adams.  105  Ind. 
151,  165;  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass.  572;  Sulli- 
van V.  India  Mfg  Co.,  113  Mass.  396;  Rooney  v.  Sewall  &  Day  Cord- 
age Co.,  161  Mass.  153. 
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ploye  may  assume,  as  between  the  master  and  the  serv- 
ant, that  one  applying  for  a  particular  employment 
possesses  the  skill  and  judgment  requisite  to  the  safe 
and  proper  performance  of  his  duty.  But  if  the  employ- 
ment be  one  of  a  dangerous  character,  requiring  skill 
and  caution  for  its  proper  discharge  with  safety  to  the 
servant,  and  the  master  be  aware  of  the  dangers,  a;nd 
have  reason  to  know  that  the  servant  is  unaware  of  them, 
and  that  from  his  youthfulness,  feebleness,  incapacity, 
or  inexperience  does  not  appreciate  them,  the  servant 
cannot,  even  with  his  own  consent,  be  exposed  to  such 
dangers,  unless  he  be  cautioned  and  instructed  suffi- 
ciently to  enable  him  to  comprehend  them,  and,  with 
proper  ciare  on  his  own  part,  do  his  work  safely.  *  *  ♦ 
The  principle  is  that,  if  an  employer  knows  that  the 
servant  will  be  exposed  to  risks  and  dangers  in  any  labor 
to  which  he  assigns  him,  and  is  aware  that  the  servant 
is  from  any  cause  disqualified  to  know,  appreciate,  and 
avoid  such  dangers,  the  dangers  not  being  obvious,  the 
master  is  guilty  of  a  breach  of  duty,  unless  he  gives  such 
reasonable  cautions  and  instructions  as  should  reason- 
ably enable  the  servant,  exercising  due  care,  to  do  the 
work  with  safety  to  himself."^** 

Whether  the  danger  is  obvious  or  not,  and  conse- 
quently whether  there  is  any  duty  to  warn,  must  be 
measured  by  the  capacity  of  the  person;  and  thus,  al- 
though warning  is  to  be  cautiously  imposed  in  the  case 
of  adults,  it  is  not  confined  to  instances  where  the  serv- 
ant "is  a  man  of  manifest  imbecility."^^^     In  the  case 

248Felton  V.  Girardy  (C.  C.  A.)  104  Fed.  127,  130;  supra,  §  98. 
249  Atkins  V.  Merrick  Thread  Co.,  142  Mass.  431.     As  to  obvious 
dangers,  see  supra,  §  95. 
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of  minors  the  a<?e  is  of  controlling  importance,  and  there 
is  no  duty  to  tell  them  what  it  must  be  assumed  they 
already  know.  "The  presumption  of  fact  is  that  he  was 
possessed  of  intelligence  which  is  common  to  boys  of 
sixteen  years  of  age,  and  the  presumption  of  law,  in  the 
absence  of  evidence  to  the  contrary,  is  that  a  boy  of 
that  age  is  capable  of  recognizing  and  appreciating  such 
ordinary  and  patent  danger  as  is  incident  to  climbing, 
or  attempting  to  climb,  upon  moving  cars."^^*' 

There  is  another  class  of  risks  to  which  no  warning  is 
attached  in  favor  either  of  adults  or  of  minors.  When 
the  condition  of  the  work  in  which  the  plaintiff  is  en- 
gaged changes  as  to  its  safety  as  it  proceeds,  transitory 
dangers  may  arise,-  against  which  the  master  is  unable 
to  guard  either  by  his  conduct  of  the  work  or  by  his 
instructions  in  regard  to  them,  and,  since  warning  is 
impracticable,  the  plaintiff  must  exercise  due  care,  when 
they  occur,  to  avoid  them.^^* 

Extent  of  warning. 

The  master  does  not  discharge  the  duty  cast  upon 
him  by  giving  a  general  warning  of  danger,  but  he  is 
bound  so  to  point  out  and  instruct  about  the  risk  that 
the  servant  may  appreciate  what  he  is  to  encounter  and 
know  how  he  may  avoid  it.  "The  obligation  of  the  em- 
ployer would  not  necessarily  be  discharged  by  merely 
informing  the  boy  that  the  employment  itself,  or  a  par- 
ticular place  or  machine  in  the  building  or  room  in 
which  he  was  set  to  work,  was  dangerous.  Mere  in- 
formation in  advance  that  the  service  generally,  or  a 

850  Worthington  &  Co.  v.  Goforth,  124  Ala.  656.  660.    As  to  dangers 
obvious  to  minors,  see  supra,  §  96. 
asiSunra,  §  91. 
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particular  thing  connected  with  it,  was  dangerous,  might 
give  him  no  adequate  notice  or  understanding  of  the 
kind  and  degree  of  the  danger  which  would  necessarily 
attend  the  actual  performance  of  his  work/'^sa  Thus, 
posting  a  notice  of  danger  is  unavailing  unless  it  desig- 
nates the  defect  or  risk  f^^  and  where  on  a  defective  ele- 
vator was  posted  the  sign,  "All  persons  riding  on  this 
elevator  do  so  at  their  own  risk,"  the  plaintiff  was  al- 
lowed to  go  to  the  jury  bn  the  question  whether,  from 
the  length  of  time  the  notice  had  been  posted  and  the 
use  made  of  the  elevator,  he  could  assume  that  he  could 
safely  ride.^^^ 

"It  is  not  necessary  that  a  servant  should  be  warned 
of  every  possible  manner  in  which  injury  may  occur. 
He  must  examine  his  surroundings,  and  take  notice  of 
obvious  dangers  and  the  operation  of  familiar  laws.  It 
is  sufficient  if  he,  being  ignorant,  be  warned  of  the  dan- 
gerous nature  of  the  employment,  and  how  safely  to 
operate  a  dangerous  appliance.  Here  the  injury  arose, 
not  from  the  manner  of  the  operation  of  the  slab  saw, 
but  the  manner  in  which  other  operatives  performed 
or  failed  to  perform  their  duties.  The  danger  arising 
from  such  failure  was  necessarily  incident  to  the  em- 
ployment. The  servant  cannot  justly  demand  that  he 
shall  be  warned  against  risks  that  are  as  obvious  to 
him  as  to  the  master."^'*     There  is  also  no  duty  to 

152  Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass.  572,  597;  Amer- 
ican Strawboard  Co.  v.  Forest,  12  Ind.  App.  421. 

258  Blumenthal  v.  Craig  (C.  C.  A.)  81  Fed.  320. 

2«4  McNee  ▼.  Coburn  Trolley  Track  Co.,  170  Mass.  283.  See,  also, 
McCarthy  v.  Foster,  156  Mass.  511 ;  Bass  v.  Reitdorf ,  25  Ind.  App.  650. 

255 Mississippi  River  Logging  Co.  v.  Schneider  (C.  C.  A.)  74  Fed. 
1^,  201.  The  plaintiff  at  work  on  a  bridge  tried  to  steady  himself 
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warn  of  the  exact  degree  of  the  danger,  where  the  fact 
of  danger  is  apparent.^'*' 

It  is  a  continuing  duty. 

The  servant  has  not  only  a  right  to  warning  when  he 
enters  the  employment,  but  during  the  continuance  of 
it  the  master  is  bound  to  warn  and  instruct  him  as  to 
new  risks  which  the  servant  may  not  be  assumed  to  know. 
These  risks  arise  from  new  duties  or  services  required  of 
the  employe,  from  defects  or  dangers  in  the  machinery, 
and  from  dangers  which  are  caused  by  the  work  to  be 
done.^'^'^  Thus,  where  one  is  set  to  work  on  a  newly  in- 
vented machine,  it  may  be  necessary  to  warn  and  in- 
struct him  about  it;^^^  or  where  a  spare  wheel  usually 
rested  unlashed  on  a  drum,  but  the  master  directed  that 
it  be  lashed,  so  that,  when  the  plaintiff  was  cleaning  it, 
he  was  caught  by  the  sudden  starting  of  the  machinery, 
he  was  entitled  to  notice  of  the  changed  condition.^'^'* 

The  duty  cannot  be  delegated. 

Where  the  duty  of  giving  warning  or  instruction  ex- 
ists, it  is  personal  to  the  master,  and  cannot  be  dele- 
gated to  a  fellow  servant,  so  as  to  relieve  the  master  of 
liability.  "If  there  is,  accordingly,  under  the  circum- 
stances of  the  particular  case,  a  duty  resting  upon  him 
in  respect  to  giving  notice  to  the  servants  of  such  special 

by  holding  on  to  the  wrench  he  was  using,  and  the  wrench  slipped. 
It  was  impossible  to  warn  against  such  an  accident.    Garnett  y. 
Phoenix  Bridge  Co.,  98  Fed.  192. 
268  Stuart  V.  West  End  St.  Ry.  Co.,  163  Mass.  391;    supra,  S  97. 

257  Infra,  §§  105,  110. 

258  Walsh  V.  Peet  Valve  Co.,  110  Mass.  23. 

258  Withcof  sky  v.  Wier,  32  Fed.  301 ;  Cincinnati,  N.  O.  ft  T.  P.  Ry. 
Co.  T.  Gray  (C.  C.  A.)  101  Fed.  623  (new  switches  put  in). 
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peril,  that  duty  is  not  discharged  by  delegating  the  per- 
formance of  it  to  a  third  person.  The  servants  should 
not  be  held  to  assume  and  undertake  to  bear  the  risk  of 
latent  and  concealed  perils,  merely  because  the  master 
takes  reasonable  care  and  pains  to  give  notice  of  them. 
It  is  more  reasonable  to  hold  that,  where  the  danger  is 
known  to  the  master  and  unknown  to  the  servant,  the 
master  should  be  held  to  see  to  it  that  the  servant,  when 
put  upon  work  which  exposes  him  to  the  danger,  should 
be  informed  of  it."^^" 

The  care  used  in  giving  the  instructions  is  a  question 
for  the  jury  f^^  and,  when  an  instructor  is  appointed,  his 
conduct  may  be  such  as  to  mislead  or  misinform  the 
servant.  Thus,  where  the  plaintiff  was  set  at  work 
guiding  pieces  of  rubber  through  revolving  rollers,  and 
on  the  second  day  of  employment,  the  distance  between 
the  rollers  having  been  increased,  but  not  obviously,  the 
rubber  fell  through  suddenly,  the  plaintiff  looked  at  his 
instructor,  who  laughed,  and  said  nothing,  and  the 
plaintiff  then  did  as  before,  and  was  caught,  it  was  held 
that  the  jury  might  properly  find  negligence.^^^  So, 
where  an  ignorant  person  was  employed  on  a  picker, 
and  "there  was  evidence  that  the  picker  boss  had  re- 
moved clogs  without  stopping  the  beaters  in  the  presence 
of  the  plaintiff,  and  had  thus  set  an  example  which  it 
Liight  be  dangerous  for  the  plaintiff  to  follow,"  the  ques- 

260  Wheeler  v.  Wason  Mfg.  Co.,  135  Mass.  294,  298;  Avilla  v.  Nash, 
117  Mass.  318  (foreman  failed  to  inform  servant  of  rules,  as  di- 
rected ) . 

261  Sullivan  v.  India  Mfg.  Co.,  113  Mass.  396  (told  to  "do  as  the 
other  boy  did"). 

262  Bjbjian  v.  Woonsocket  Rubber  Ca,  164  Mass.  214. 
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tion  was  for  the  jury.^®*  Again,  a  minor  was  shown 
how  to  sprag  cars,  and  he  attempted  to  do  so  near  where 
his  teacher  had  done  it,  but  was  crushed  because  of  the 
narrowness  of  the  space.  It  was  held  that  he  could  as- 
sume that  the  spot  was  not  dangerous.^** 

Although  the  master  should  have  warned,  yet,  if  the 
plaintiff  acquires  knowledge  from  a  fellow  servant,  he 
goes  into  the  danger  without  excuse.^®** 

8  100.    When  place  or  machinery  is  not  furnished  by  mEwter. 

The  master's  duty  to  the  servant  extends  only  to  such  places, 
machinery,  or  appliances  as  are  furnished  for  his  use,  and  over 
which  the  master  exercises  control. 

The  risks  arising  from  ways,  works,  and  machinery  not  in 
the  master's  control  or  furnished  to  him  are  assumed  by  the 
servant. 

The  master  can  be  negligent  only  where  he  owes  a 
duty  to  the  servant,  and  he  owes  no  duty  where  the 
servant  uses  places  or  materials  not  furnished  him  by 
the  master,  and  over  which  the  latter  has  no  power  of 
control.  Thus,  where  third  parties  hired  a  truck  and 
driver  from  the  defendant,  and  built  on  the  truck  a 
superstructure,  which  fell  and  injured  the  driver,  and 
the  latter  sued  the  defendant,  whose  general  servant  he 
was,  it  was  held  that  he  could  not  recover.  "It  is  well 
settled  that  a  master  is  under  an  implied  obligation  to 
the  servant  to  furnish  him  a  reasonably  safe  place  in 
which  to  render  the  services  for  which  he  is  employed. 

««8  De  Costa  v.  Hargraves  Mills,  170  Mass.  375.  See  Roblnska  v. 
Lyman  Mills,  174  Mass.  432. 

20*  McNamara  v.  Logan,  100  Ala.  187.  See,  also,  Medway  y. 
Greenwich  I.  L.  Co.,  14  Times  Law  R.  291. 

805  Alabama  Connelsville  C.  &  C.  Co.  v.  Pitts.  98  Ala.  285. 
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But  this  obligation  is  not  absolute,  and  circumstances 
may  vary  it.  Where  a  driver  is  employed  to  drive  a 
truck,  he  has  the  right  to  rely  on  the  master  taking  due 
care  to  give  him  a  safe  truck,  and  a  safe  seat  thereon 
upon  which  to  ride,  provided,  in  the  exercise  of  reason- 
able care  on  his  part,  he  does  not  discover  any  defect 
himself.  But  where,  in  the  course  of  the  employment, 
the  acts  of  third  persons,  not  employed  by  the  master, 
may  increase  the  danger  of  the  service,  and  these  acts 
and  their  character  are  under  the  eye  of  the  servant, 
and,  to  the  servant's  knowledge,  are  not  under  the  su- 
pervision of  the  master,  we  do  not  think  the  master  is 
liable  if  injury  results  to  the  servant  from  the  negli- 
gence of  the  third  persons.  For  instance,  where  a  serv- 
ant is  directed  to  take  his  truck  to  a  distant  point,  and 
from  there  obtain  a  load  of  merchandise  to  be  put  on 
by  the  servants  of  the  third  person,  and  the  merchandise 
is  loaded  so  carelessly  that  on  the  return  journey  the 
driver  suffers  an  injury  from  the  defective  loading,  it 
seems  clear  to  us  that  he  cannot  hold  his  master  liable 
therefor.  This  is  the  law,  because  it  is  reason.  Where 
the  servant  has  greater  opportunity  than  the  master  to 
know  and  observe  the  probable  results  from  the  acts  of 
the  third  person,  of  which  the  master,  to  the  knowledge 
of  the  servant,  has  had  no  opportunity  to  judge,  then  it 
is  unreasonable  to  hold  that,  with  respect  to  such  acts, 
the  master  has  any  obligation  to  the  servant.  Of  course, 
there  are  cases  where  the  circumstances  necessarily  im- 
pose on  the  master  the  duty  of  supervising  and  inspect- 
ing the  work  of  t'lird  persons  which  may  subject  the 
servant  to  risk  and  dangei".  Thus,  the  loading  of  cars 
on  a  railway  line  i&  usually  inspected  by  a  railway  in- 
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spector  before  it  is  received.  But  where  there  is  no  such 
inspection,  and  where,  in  the  nature  of  things,  there 
cannot  be,  the  servant  cannot  hold  the  master  for  the 
work  of  third  persons.  The  defendant  company,  it  is 
conceded,  had  nothing  whatever  to  do  with  the  materials 
or  the  place  of  construction  of  the  temporary  platform. 
The  company  did  not  supervise  it,  and  it  was  not  in- 
tended by  the  Grand  Army  people  that  it  should.  The 
plaintiff  below  admits  that  he  had  no  reason  to  believe 
that  the  superintendent  of  the  company  had  taken  any 
part  in  the  erection  or  supervision  of  this  structure. 
How,  then,  could  he  rely  on  an  implied  obligation  that 
the  master  would  see  to  it  that  this  structure  was  not 
dangerous?  •  ♦  •  The  injury  resulting  would  be 
caused  by  the  members  of  the  executive  committee  of  the 
Grand  Army  Post,  and  to  them  alone  would  the  injured 
driver  have  to  look."^®' 

A  railroad,  likewise,  is  not  liable  to  its  brakeman,  who 
is  knocked  from  a  car  by  a  wire  stretched  over  the  track, 
not  by  the  railroad,  but  by  private  individuals  under 
permission  of  the  city.^^^ 

The  question  becomes  more  doubtful  where  the  serv- 
ant, in  tlie  course  of  his  work,  is  sent  to  or  comes  in 
contact  with  places  and  machi;iery  not  controlled  by  the 
master.  Thus,  where  a  lineman,  in  suspending  a  cable 
of  his  master,  the  defendant,  was  injured  through  the 
•defective  insulation  of  a  wire  belonging  to  another  com- 
pany, it  was  held  that  he  could  not  recover  ;2'''*  and  a 

"«  Hardy  v.  Shedden  Co.  (C.  C.  A.)  78  Fed,  610,  612;  Carolans  v. 
^uthern  Pac.  Co.,  84  Fed.  84  (negligent  piling  of  freight  on  a  wharf 
l)y  a  connecting  carrier).    See,  also,  Beique  v.  Hosmer,  169  Mass.  541. 

««T  Dalton  V.  Receivers,  4  Hughes,  180,  Fed.  Cas.  No.  3,550. 

«•«  Chisholm  v.  New  England  T.  &  T.  Co.,  176  Mass.  125. 
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similar  result  was  reached  where  the  plaintiff  was  di- 
rected to  climb  a  defective  pole  not  belonging  to  his  em- 
ployer.2^^  In  neither  of  these  cases  did  the  master  fur- 
nish or  control  the  dangerous  place,  although  he  tem- 
porarily used  it.  So,  when  a  railroad  places  its  cars 
by  permission  or  agreement  on  tracks  owned  and  con- 
trolled by  another  comp'any,  it  owes  no  duty  in  regard 
to  their  condition  to  its  servants,  where  they  are  not 
adopted  as  part  of  the  ways  of  the  defendant  ;^^°  but 
where  the  repairs  on  the  track  were  paid  for  by  the  two 
companies,  and  it  was  used  under  contract,  the  master 
was  responsible  for  injuries  arising  through  defects  in 
it.^^^  Where  the  injury  was  received  upon  a  private 
track,  running  over  a  wharf  which  was  not  controlled 
by  the  plaintiff's  master,  the  defendant,  it  was  held  that 
the  plaintiff  had  a  right  to  assume  that  the  track  was  a 
part  of  the  defendant's  system,  unless  he  knew  the  con- 
trary. "Whatever  might  be  the  rule  under  other  cir- 
cumstances, we  must  hold  that  a  railroad  train  hand, 
employed  in  a  branch  of  the  service  ♦  ♦  ♦  where  no 
duties  fall  on  him  which  contain  a  call  to  ascertain  the 
limits  of  the  corporation's  road,  has  a  right  to  assume 
that  any  track  upon  which  he  is  ordinarily  sent  in  the 
performance  of  his  duty,  physically  connected  with  the 
corporation's  main  line,  is  ,a  part  of  its  system,  and  that 
he  is  entitled  to  the  usual  care  and  protection  of  the 
corporation  while  running  over  it.  Where  a  railroad 
corporation  has  running  rights  over  a  section  of  the 
main  line  of  another,  there  would  ordinarily  be  no  diffi- 

269  Dixon  V.  Western  Union  Tel.  Co.,  68  Fed.  630,  71  Fed.  143. 

270  Supra,  §  42. 

271  Smith  V.  Memphis  &  L.  R.  R.  Co.,  18  Fed.  8,  4.     Compare  Wood 
T.  Locke,  147  Mass.  604,  where  the  owner  of  the  road  was  sued. 
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culty  on  this  score,  as  the  fact  is  commonly  made  known 
to  train  men  by  the  printed  rules  and  regulations  given 
them  for  their  direction,  and  in  other  ways.  But,  for  a 
siding  like  this  at  bar,  the  presumption  on  the  question 
of  the  trainman's  knowledge  is  fairly  against  the  cor- 
poration, and  it  is  its  duty  to  meet  this  presumption 
if  it  seeks  to  raise  a  defense  of  the  character  we  are  dis- 
cussing. A  railroad  corporation  ought  not  to  be  allowed 
ordinarily  to  send  its  trainmen  upon  private  sidings  or 
tracks  for  daily  work,  without  making  proper  efforts  in 
some  way  to  provide  for  their  safety."^^^ 

While  the  fact  that  the  master  does  not  control  the 
places  or  machinery  upon  which  his  servant  works,  and 
therefore  is  not  bound  to  keep  them  in  a  reasonably  safe 
condition,  relieves  him  from  the  charge  of  negligence 
on  that  score,  it  does  not  necessarily  relieve  him  of  the 
duty  of  warning  and  protecting  his  servant  against  dan- 
gers which  he  knows,  although  he  cannot  remedy  them. 
The  test  of  the  master's  duty  would  then  seem  to  be  the 
same  as  in  any  case  of  dangers  known  to  him.  He 
should  warn  when  he  cannot  reasonably  assume  that  the 
servant  knows  the  danger,  or  would  discover  it  and 
guard  against  it  more  readily  than  the  master.  Ma- 
terials temporarily  used  or  dangers  created  by  the  un- 
foreseen acts  of  third  persons  would  come  within  the 
class  of  dangers  impossible  to  guard  against,  though, 
where  the  danger  assumes  a  more  permanent  form,  the 
duty  of  warning  arises. 

S  101.     Contractual  assumption  of  risk  applies  only  to  serv- 
ants. 
The  contractual  assumption  of  risks  applies  only  to  servants. 

«T2  Grand  Trunk  Ry.  Co.  v.  Tennant  (C  C.  A.)  66  Fed.  922,  929, 
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When  a  servant  of  one  man  is  injured  on  the  premises 
or  by  the  machinery  owned  or  controlled  by  another,  the 
master  owes  him  no  duty  to  keep  the  place  or  machinery 
in  a  reasonably  safe  condition,  and  the  servant's  remedy 
for  the  defect  lies  against  the  owner.  They  are  strangers 
to  each  other,  and  the  defenses  which  may  be  set  up  are 
that  the  defendant  was  not  negligent,  that  the  plaintiff 
was  guilty  of  contributory  negligence,  or  that  the  plain- 
tiff, knowing  and  appreciating  the  risk,  voluntarily  en- 
countered it.  The  defense  peculiar  to  the  relation  of 
master  and  servant — that  the  plaintiff  accepted  the  risk 
of  the  negligence  of  the  defendant's  servants;  that  he 
accepted  the  risks  incidental  to  the  business,  and  the 
dangers  that  he  knew  or  ought  to  have  known  when  he 
went  to  work — is  not  applicable.  There  is  no  contract  or 
relationship  between  the  parties  through  which  this  de- 
fense arises.  The  contractual  assumption  of  risks  re- 
quires a  knowledge,  actual  or  constructive,  of  the  danger, 
and  an  appreciation  of  it;  and,  where  these  are  found, 
the  fact  that  the  plaintiff  accepted  the  employment  when 
he  might  have  refused  it,  is  sufficient  to  shoAV  that  he 
took  the  chance  of  injury  upon  himself.  But  when  the 
suit  is  between  strangers  there  is  no  one  fact  which 
clearly  shows  an  acceptance  of  the  risk;  therefore,  the 
plaintiff  is  not  to  be  denied  recovery  upon  this  ground 
unless  a  jury  shall  find  that  he  voluntarily  incurred  the 
danger.  The  three  facts  of  knowledge,  appreciation, 
and  voluntary  acceptance  of  the  danger  must  be  specific- 
ally found. 

Thus,  where  a  passenger  fell  on  the  icy  steps  of  a  sta- 
tion, it  was  held:  "Where  the  existence  of  negligence 
on  the  part  of  the  defendants,  and  the  absence  of  con- 
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tributory  negligence  on  the  part  of  the  plaintiflP,  are 
specifically  found  as  matters  of  fact,  if  the  defendants 
desire  to  succeed  on  the  ground  that  the  maxim,  Volenti 
non  fit  injuria,  is  applicable,  they  must  obtain  a  finding 
of  fact  *that  the  plaintiff  freely  and  voluntarily,  with 
full  knowledge  of  the  nature  and  extent  of  the  risk  he 
ran,  impliedly  agreed  to  waive  it.'  "^^^ 

In  an  English  case,^^*  a  contractor  was  hired  by  the 
defendant  railroad  to  repair  a  tunnel  where  trains  con- 
tinually passed,  and  their  approach  could  neither  be 

«78  Osborne  v.  London  &  N.  W.  Ry.  Co.,  21  Q.  B.  Div,  221. 

"The  doctrine  of  the  assumption  of  the  risk,  as  distinguished  from 
the  doctrine  of  reasonable  care,  in  an  action  between  persons  not 
master  and  servant,  or  not  having  relations  by  contract  with  each 
other,  we  think,  must  be  confined  to  cases  where  the  plaintiff  knew 
and  appreciated  the  danger,  and  voluntarily  put  himself  in  the  way 
of  it."  Warren  v.  Boston  &  M.  R.  R.,  163  Mass.  484,  488.  The  phrase 
"assumption  of  risk,"  as  used  here,  means,  of  course,  contractual  as- 
sumption, but  is  employed  to  indicate  also  the  defense  expressed  by 
"Volenti  non  fit  injuria." 

"It  is  difficult  to  say,  where  a  man  Is  lawfully  working,  subject  to 
the  orders  of  his  employers,  and  to  the  risk  of  dismissal  if  he  dis- 
obeys, that  if,  after  asking  for  and  failing  to  obtain  protection  from 
the  danger  caused  by  other  people's  work,  he  suffers  injury,  the 
maxim  'Volenti  non  fit  injuria'  applies.  It  is  true  that  he  knows  of 
the  danger,  but  he  does  not  willfully  incur  it."  Where  the  plaintiff, 
servant  of  a  carpenter,  sued  the  contractors  doing  iron  work  for  let- 
ting a  piece  fall  upon  him,  he  could  recover.  Thrussell  v.  Handy- 
side,  20  Q.  B.  Div.  359. 

A  convict  is  not  a  servant  (supra,  §  10),  and  the  rules  of  con- 
tractual assumption  of  risk  do  not  apply  to  him;  but  he  must,  never- 
theless, use  care,  and,  if  he  willingly  consents  to  accept  a  known  and 
appreciated  danger,  he  cannot  recover.  Henderson  v.  Boynton,  173 
Mass.  217.  But  see  Chattahoochee  Brick  Co.  v.  Braswel,!,  92  Ga. 
631.  See,  also,  Membery  v.  Great  Western  Ry.  Co.,  14  App.  Cas.  179; 
Miner  v.  Connecticut  River  R.  Co.,  153  Mass.  398;  Illingsworth  v. 
Boston  Elec.  Light  Co.,  161  Mass.  583;  Goddard  v.  Mcintosh,  161 
Mass.  258. 

a74  woodley  v.  Metropolitan  Ry.  Co.,  46  Law  J.  Exch.  (N.  S.)  521. 
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heard  or  seen.  A  servant  of  the  contractor  was  in- 
jured, and  sued  the  railroad.  Of  the  live  judges,  two 
held  the  defendant  not  guilty  of  negligence.  Mellish, 
L.  J.,  held  the  defendant  negligent,  and  that  as  the  serv- 
ant's rights  were  regulated  by  his  contract,  and  he  was 
not  employed  by  the  defendant,  his  recovery  should  not 
be  barred  because  he  did  not  quit  the  work.  Accord- 
ingly, he  and  Baggallay,  L.  J.,  thought  the  defendant 
liable.  Cockburn,  C.  J.,  though  finding  the  defendant 
negligent,  said :  "If  a  man,  for  the  sake  of  the  employ- 
ment, takes  it,  or  continues  in  it,  with  a  knowledge  of 
its  risks,  he  must  trust  to  himself  to  keep  clear  of  in- 
jury." That  he  was  not  a  servant  of  the  defendants 
makes  no  difference.  "That  which  would  be  negligence 
in  a  company,  with  reference  to  the  state  of  their  prem- 
ises or  the  manner  of  conducting  their  business,  so  as  to 
give  a  right  to  compensation  for  an  injury  resulting 
therefrom  to  a  stranger  lawfully  resorting  to  their  prem- 
ises in  ignorance  of  the  danger,  will  give  no  such  right 
to  one  who,  being  aware  of  the  danger,  voluntarily^  en- 
counters it,  and  fails  to  take  the  extra  care  necessary 
for  avoiding  it.  The  same  observation  arises  as  before." 
Judgment  was  given  for  the  defendants.  This  case  has 
not  been  overruled,  but  distinguished  in  the  later  cases 
on  the  ground  that,  as  the  plaintiff  could  have  avoided 
the  danger,  but  did  not,  he  accepted  the  risk  f^^  and  the 
present  English  rule  seems  to  be  that,  unless  the  only 
possible  inference  from  the  plaintiff's  conduct  is  a  vol- 
untary acceptance  of  the  risk,  the  question  of  his  ac- 
ceptance must  be  left  to  the  jury.^^^ 

275  Thrussell  v.  Handyside,  20  Q.  B.  Div.  359. 

276  Infra,  §  114. 
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In  the  same  line  is  the  Massachusetts  case  of  Wood 
V.  Locke,2^7  where  the  plaintiff  was  a  brakeman  em- 
ployed by  the  Troy  &  Boston  Railroad,  and  was  injured 
by  catching  his  foot  in  an  unblocked  frog  in  a  yard 
owned  by  the  defendant.  By  contract  between  the  de- 
fendant and  the  Troy  &  Boston  Railroad,  the  latter  had 
a  right  to  use  this  yard.  The  plaintiff  knew  the  con- 
dition of  the  frogs  and  the  danger.  The  court  held  that 
he  could  not  recover.  "It  does  not  make  in  the  plain- 
tiff's favor  that  he  was  not  in  the  employment  of  the  de- 
fendant, but  in  that  of  the  Troy  &  Boston  Railroad  Com- 
pany, a  corporation  that  was  authorized  to  use  the 
tracks.  Whatever  the  obligations  of  the  defendant  may 
have  been  under  the  contract  with  that  company,  he  was 
under  no  greater  obligation  to  its  servants  to  furnish  a 
suitable  road  for  them  to  work  upon  than  he  was  to  his 
own  servants.  The  plaintiff,  in  going  to  work  upon  the 
tracks  at  the  invitation  of  the  defendant  contained  in 
the  contract  with  the  Troy  &  Boston  Railroad  Company, 
assumed,  as  against  the  defer  :ant,  the  obvious  an-I 
known  risks  of  the  employment  arising  from  the  defect- 
ive construction  or  condition  of  the  road,  as  fully  as  if 
he  had  gone  upon  the  tracks  under  a  contract  with  the 
defendant  as  his  servant."  The  case  holds  that  inas- 
much as  the  plaintiff,  by  an  unequivocal  act  of  accepting 
employment  upon  tracks  which  his  master  used,  accepted 
the  known  dangers  of  them,  and  while,  as  between  his 
master  and  himself,  this  might  more  strictly  be  called  a 
contractual  assumption  of  the  risk,  yet  between  him  and 
the  defendant  he  came  within  the  maxim.  Volenti  non 

fit  injuria;  and,  as  there  was  no  doubt  about  his  knowl- 
«"  147  MasB.  604. 
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edge  or  acceptance  of  work  under  the  conditions,  he 
could  not,  as  a  matter  of  law,  recover. 

Although,  as  the  case  last  cited  shows,  the  distinction 
between  contractual  assumption  of  risks  and  volenti  non 
fit  injuria  is  sometimes  slight  and  unimportant,  yet, 
where  the  defendant  is  not  the  plaintiff's  master,  he  can- 
not ask  for  a  ruling  in  his  favor  where  the  evidence  of 
the  plaintiff's  willingness  to  take  the  risk  depends  upon 
his  conduct  at  the  time,  and  not  upon  some  unequivocal 
act,  as  going  to  work  or  remaining  long  at  work  under 
the  dangerous  conditions. 


CHAPTEB  DL 

ASSUMPTION   OF  RISK.     (Continued). 

I  102.  Dangers  not  Included  in  the  Contractual  Assumptioiu 

10.^.  Scope  of  Employment. 

104.  Servant  Going  of  His  Own  Accord  Outside  the  Scope. 

105.  Servant  Sent  by  Master  Outside  the  Scope. 

106.  Abrogating  the  Old  and  Making  a  New  Contract. 

107.  Fear  of  Discharge. 

108.  Contributory  Negligence. 

109.  Disobedience  of  Rules. 

110.  Temporary  Orders  and  Duties  of  Master  in  Course  of  Work. 

111.  Reliance  on  Care  of  Master. 

112.  Equal  Opportunity  to  Discover  Danger. 

113.  Assurances  of  Safety. 

114.  Assumption  of  Risk  by  Continuance  at  Work. 
114a.  England. 

114b.  Massachusetts. 
114c.   Indiana. 
114d.  Alabama. 
114e.  Colorado. 
114f.    Federal  Courts. 

115.  Promise  to  Repair. 

116.  Breach  of  Statutory  Obligation. 

117.  Effect  of  Employers'  Liability  Act. 

118.  Court  or  Jury. 

119.  Judicial  Notice. 

i  102.     Dangers  not  included  in  the  contractual  assumption. 

When,  after  the  service  has  been  entered  into,  new  risks 
arise  which,  being  unforeseen,  are  not  included  among  the 
risks  at  that  time  assumed  by  the  servant,  his  right  to  re- 
cover depends  upon  his  conduct  in  reference  to  them,  and 
cither  his  contributory  negligence  or  his  voluntary  consent  to 
mndertake  them  may  bar  him. 
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These  subsequent  risks  fall  into  two  classes: 

(a)  Those  lying  outside  the  scope  of  employmeat. 

(b)  Those  within  the  scope  of  the  employment,  but  caused 
by  either  the  servant's  or  the  master's  negligence. 

The  preceding  chapter  considered  the  duties  and  the 
disabilities  that  are  imposed  on  the  master  and  on  the 
servant  when  the  employment  is  entered  into,  and  con- 
strued the  terms  of  the  implied  contract  of  service.  It 
was  found  that  the  servant,  on  his  part,  takes  upon  him- 
self all  risk  of  injury  from  the  negligence  of  competent 
fellow  servants,  from  dangers  incidental  to  the  business, 
and  from  such  peculiar  dangers  caused  by  the  condition 
of  affairs  as  he,  at  the  time,  knows  or  is  bound  to  know. 
The  master,  on  his  part,  is  obliged  to  use  reasonable 
care  to  hire  and  retain  competent  servants,  to  provide 
and  maintain  reasonably  safe  and  proper  ways,  works, 
machinery,  and  materials  for  the  work  required,  to  con- 
duct his  business  properly,  and  to  warn  of  any  risks 
which  he  cannot  presume  the  servant  knows.  These 
disabilities  and  duties  continue  during  the  employment, 
and  determine  the  rights  of  the  parties  whenever  a 
loss  that  can  be  traced  to  them  may  happen.  Within 
the  limits  of  the  risks  assumed  by  the  servant,  the  mas- 
ter owes  him  no  duty,  and  in  so  far  as  the  master's  later 
acts  or  omissions  do  not  substantially  change,  increase, 
or  alter  these  risks,  he  cannot  be  held  liable.  When  an 
injury  is  received,  therefore,  the  court  must  determine 
whether  it  came  within  the  risks  assumed,  or  arose  from 
the  breach  of  a  duty,  secured  to  the  plaintiff. 

In  the  present  chapter  it  is  proposed  to  consider  the 
rights  of  the  parties  with  reference  to  risks  not  existing 
and  unforeseen  at  the  time  the  original  employment  waa 
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accepted,  and  consequently  not  included  among  the  dis- 
abilities imposed  by  law.  There  can  be  no  recovery 
nnless  the  master  owes  a  duty  to  the  servant  in  regard 
to  these  later  risks,  and,  if  a  duty  is  imposed,  the  plain- 
tiff by  his  own  negligence  or  by  his  voluntary  consent  to 
undertake  the  risk  may  debar  himself  from  relief.  In 
cases  of  subsequent  risks  as  well  as  in  cases  of  risks  as- 
sumed by  acceptance  of  the  employment,  the  court  may 
often  more  readily  decide  the  question  of  liability  by 
considering  the  plaintiff's  conduct  than  by  determining 
whether  or  not  there  was  a  duty  owed  him. 

Risks  which  are  not  covered  by  the  contractual  as- 
sumption may  be  roughly  divided  into  two  classes, — 
those  lying  outside  the  scope  of  the  plaintiff's  employ- 
ment, and  those  which,  being  within  the  scope  of  his 
employment,  are  created  by  the  unforeseen  negligence 
of  either  of  the  parties. 

With  the  exception  of  the  negligence  of  fellow  serv- 
ants and  dangers  incidental  to  the  business,  the  scope 
of  the  plaintiff's  employment  measures  the  risks  which 
the  servant  assumes  and  the  duties  owed  him.^  Both 
the  master  and  the  servant  expect  that  the  dangers  aris- 
ing in  the  course  of  the  work  which  the  servant  is  hired 
to  do  will  be  the  only  ones  encountered.  When,  there- 
fore, the  servant  of  his  own  accord  steps  out  of  his 
sphere  of  service  and  meets  new  dangers,  he  cannot  ex- 
pect that  the  ma^^er  will  protect  him  against  them,  and 
the  master  owes  him  no  duty  to  do  so ;  the  servant  acts 
at  his  own  peril.^  But  if  the  master  asks  or  requires 
tiie  employe  to  perform  some  service  outside  the  scope 

t  Supra.  §§  83,  88;  Infra,  S  lOS. 
•  Infra.  {  104. 
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of  his  employment,  the  risks  encountered  are  ones 
which  the  Servant  did  not,  when  he  accepted  work,  ex- 
pect to  be  called  upon  to  meet,  and  the  master  is  bound 
to  warn  and  protect  him  against  them  so  far  as  they  are 
unknown  to  the  servant.  The  extent  of  the  invitation 
has  been  enlarged,  and,  if  the  servant  accepts  it,  he  ac- 
cepts the  perils  that  he  understands,  but  may  hold  the 
master  liable  for  those  he  does  not.'  The  same  rule 
applies  when  the  service  the  plaintiff  is  called  upon  to 
do  is  not  of  a  temporary  nature,  but  is  either  an  en- 
tirely new  kind  of  employment  or  differs  substantially 
from  the  original  one.  When  this  is  the  case,  the  old 
employment  is  abrogated,  and  the  same  principles  apply 
as  if  the  new  employment  were  offered  and  accepted  in 
the  first  instance.^ 

In  the  second  class  of  risks,  the  master  has  a  right  to 
t^\'  < '  '  "jii  Llie  places,  materials,  and  machinery  he  fur- 
nishes for  the  work  will  be  used  by  the  servant  with  care 
to  prevent  injury  to  himself,  and,  if  the  servant  fails  to 
exercise  such  care,  he  cannot  recover,  irrespective  of  the 
master's  negligence.'^  When,  however,  the  master  has 
not  performed  some  of  the  duties  which  he  owes  to  the 
servant,  upon  the  due  performance  of  which  the  latter 
has  a  right  to  rely,®  he  is  prima  facie  liable  for  an  injury 
caused  by  his  default.  He  escapes  responsibility  only 
when  the  plaintiff's  own  negligence  contributes  to  the 
injury,^  or  when,  understanding  and  appreciating  the 
risk,  the  servant  voluntarily  consents  to  undertake  it.' 

•  Infra,  S  105. 

•  Infra,  S  106.    See,  alio,  Infra.  (  lt7. 

•  Infra,  S§  108,  109. 
•Infra,  S§  111-113. 

T  Supra,  9  84;    Infra,  IS  108-110. 

•  Infra,  SS  107,  114,  115. 
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S  103.    Scope  of  employment. 

The  risks  assumed  hy  a  servant  are  confined  to'  those  whicli 
he  reasonably  expected  to  encounter  in  doing  the  work  he  was 
hired  to  perform. 

With  reference  to  risks  arising  from  the  dangerous 
condition  of  the  places,  machinery,  or  appliances  with 
which  he  is  to  work,  a  servant  stands  in  the  position  of 
an  invited  person,  and  by  accepting  the  employment  runs 
the  chance  of  injury  from  such  dangers  as  he  knew  or 
was  bound  to  know,  but  may  recover  from  the  master  if 
injury  happens  through  risks  which  the  employer  knew 
and  he  did  not.  Like  other  invited  persons,  his  right  to 
hold  the  occupier  exists  only  as  to  the  risks  that  come 
within  the  scope  of  the  invitation  given  him.  As  to 
risks  in  places  or  machinery  to  which  he  is  not  invited, 
he  is  at  best  a  licensee.*  The  contractual  assumption 
of  risks  must  be  confined,  then,  to  those  within  his  scope 
of  employment  and  those  he  meets  in  doing  the  work  for 
which  he  was  hired. 

"This  presumption  [of  taking  risks]  cannot  arise 
where  the  risk  is  not  within  the  contract  of  service,  and 
the  servant  had  no  reason  to  believe  he  would  have  to 
encounter  it."^°  "The  servant's  implied  assumption  of 
risks  is  confined  to  the  particular  work  and  class  of 
work  for  which  he  is  employed.  There  is  no  implied 
undertaking,  except  as  it  accompanies  and  is  a  part  of 

•  Supra.  !§  83.  88.  92,  102. 

10  Union  Pac.  R.  Co.  v.  Fort,  17  Wall.  (U.  ■•)  668.  "Hit  Implied 
assumption  of  the  risks  incident  to  the  particular  work  he  is  em- 
ployed to  do  does  not  extend  to  more  hazardous  work  outside  of 
his  contract  of  hiring,  unless  he  roluntarily  goes  into  sneh  hazardous 
work."  Indiana  N.  tc  I.  Gas  Co.  r.  Marshall.  21  Ind.  App.  111.  12C. 
See  caaes  citMl  infra,  91  104.  lOi. 
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the  contract  of  hiring  between  the  parties.  Where  the 
servant  voluntarily  and  without  directions  from  the 
master,  and  without  his  acquiescence,  goes  into  hazard- 
ous work  outside  of  his  contract  of  hiring,  he  puts  him- 
self beyond  the  protection  of  the  master's  implied  un- 
dertaking, and,  if  he  is  injured,  he  must  suffer  the  con- 
sequences."** 

The  scope  of  the  plaintiff's  employment  is  ordinarily, 
unless  the  evidence  is  not  conflicting,  a  question  of  fact 
for  the  jury.  Thus,  it  is  a  question  for  the  jury  whether 
a  section  hand  working  with  one  gang,  and  sent  to  work 
with  another  gang  of  section  men,  is  ordered  out  of  his 
employment,*^  or  whether  a  night  watchman,  injured 
when  coupling  cars,  did  the  service  as  a  volunteer,  or 
was  hired  by  a  foreman  with  authority.*^  In  a  case 
where  the  foreman  directed  the  plaintiff  to  come  before 
seven  o'clock,  and  do  work  which,  though  not  necessarily 
in  the  master's  business,  was  in  furtherance  of  it,  and 
the  servant  was  injured  by  a  failure  to  take  precautions 
for  his  safety,  it  was  held  that  he  was  in  the  master's 
service,  and  could  recover.**  So,  where  the  conductor 
of  a  freight  train,  whose  work  was  over  for  the  night, 
learned  that  a  trestle  across  which  he  would  have  to  take 
his  train  in  the  morning  had  become  unsafe,  and  he  went 
of  his  own  accord  to  investigate,  which  was  no  part  of 

11  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Adams,  105  Ind.  151,  165. 

12  Southern  Railway  v.  Guyton,  122  Ala.  231. 

18  Georgia  Pac.  Railroad  v.  Propst,  85  Ala.  203.  Where  plaintiff 
has  agreed  not  to  couple  cars  save  with  a  stick,  he  is  out  of  his  em- 
ployment if  he  fails  to  use  it.  Richmond  &  D.  R.  Co.  v.  Finley  (C. 
C.  A.)  63  Fed.  228  (court).  And  so  as  to  the  places  to  which  the 
master  invites  him  to  go.  Hanlon  v.  Thompson,  167  Mass.  190.  See, 
also,  cases  cited  infra,  §§  104,  105. 

M  Sweeney  v.  McGilyray,  24  Scot  Law  R.  91.    And  tee  supra, 
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his  duty,  and  was  injured  through  the  defect,  it  was 
held  that  he  could  recover.  "lu  the  presence  of  an  emer- 
gency, when  an  unusual  situation  presents  itself,  and 
the  employe,  having  in  view  the  general  scope  of  his 
duty,  voluntarily  steps  outside  the  strict  bounds  of  his 
employment,  he  is  justified  if,  under  the  circumstances 
of  the  case,  common  prudence  fairly  and  reasonably 
called  for  his  act."^"* 

"The  scope  of  his  duties  is  to  be  defined  by  what  he 
was  emplojed  to  perform,  and  by  what,  with  the  knowl- 
edge and  approval  of  his  employer,  he  actually  did  per- 
form, rather  than  by  the  mere  verbal  designation  of  his 
position."^* 

§  104.    Servant  going  of  his  own  accord  ontside  the  scope. 

When  a  servant,  of  his  own  accord,  and  without  the  direc- 
tion of  his  master,  steps  outside  the  scope  of  his  employment, 
whether  on  the  master's  business  or  on  his  own,  the  master 
owes  him  no  duty  as  to  the  dangers  he  encounters,  and  is  not 
liable  for  any  injury  received. 

The  duties  imposed  on  the  master  by  the  contract  of 
service  relate  only  to  the  dangers  and  the  places  and 
machinery  which  he  expects  the  servant  will  encounter 
or  use  in  doing  the  work  for  which  he  is  hired.^^  "If 
an  employe  quits  the  work  assigned  to  him  by  his  em- 
ployer, and  voluntarily  undertakes  to  do  work  about 
which  he  had  no  duties  to  perform  by  virtue  of  the  con- 
is  Terre  Haute  &  I.  R.  Co.  v.  Fowler,  154  Ind.  682,  686.  See.  also. 
Smith  V.  Lancashire  &  Y.  Ry.  [1899]  1  Q.  B.  141;  Lowe  v.  Pearson 
[1899]  1  Q.  B.  261;  Johnson  v.  Armour,  18  Fed.  490. 

10  Rummell  v.  Dilworth,  Porter  &  Co.,  Ill  Pa.  343,  348.  See,  also, 
supra,  §  13. 

17  Supra,  §§  102,  103. 
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tractual  relation  existing  between  him  and  his  employer^ 
then,  while  such  condition  exists,  the  duty  growing  out 
of  that  relation,  of  using  care  for  his  safety,  does  not 
rest  on  the  employer.  Therefore,  the  rule  obtains  that, 
to  hold  an  employer  liable  as  such  for  injury  resulting 
from  a  breach  of  such  duty,  it  must  appear  that  the  em- 
ploye was  at  the  time  of  the  injury  acting  within  the 
scope  of  his  employment.'"® 

When  the  plaintiff  is  injured  in  a  place  where  he  has 
no  right  to  be,  or  by  machinery  which  the  scope  of  his 
employment  does  not  require  him  to  use,  if  he  went  out 
of  his  employment  for  some  private  purpose,  and  not 
on  his  master's  business,  he  has  no  cause  of  action 
against  his  employer.  Thus,  where  a  minor  was  caught 
by  a  setscrew  on  a  shaft  which  he  tried  to  step  over, 
placed  in  a  part  of  the  factory  where  he  had  no  business 
to  go,^^  or  where  a  brakeman,  for  a  private  purpose, 
descended  a  car,  and  was  struck  by  a  tank  near  the 
track,^°  or  where  the  plaintiff,  knowing  a  fast  train  was 
due,  used  a  handcar  for  his  own  purposes,^^  he  could  not 
recover. 

i»  Southern  Railway  v.  Guyton,  122  Ala.  231,  240;  McGhee  v,  Camp- 
bell (C.  C.  A.)  101  Fed.  936  (whether  ordered  to  use  hand  car  in  vio- 
lation of  rule). 

i»  Andersen  v.  Berlin  Mills  Co.  (C.  C.  A.)  88  Fed.  944;  Evans  v. 
American  Iron  &  Tube  Co.,  42  Fed.  519  (Jury:  Boy  of  twelve); 
Colorado  C.  &  I.  Co.  v.  Carpita,  6  Colo.  App.  248  (Court:  Miner  went 
where  roof  had  fallen,  and  where  he  was  not  employed,  and  stayed 
talking  with  another  servant). 

2oWilfon  V.  Louisville  &  N.  R.  Co.,  85  Ala.  269;  Louisville  &  N.  R. 
Co.  V.  Woods,  105  Ala.  561  (told  to  remain  at  brake;  brakeman 
crossed  to  another  car) ;  Cunningham  v.  Chicago,  M.  &  St.  P.  R.  Co., 
17  Fed.  882  (yardman  boarding  switch  engine). 

21  Wright  V.  Southern  Ry.  Co.,  80  Fed.  260. 
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Even  if  the  acts  done  by  the  servant  outside  his  em- 
ployment tire  for  his  master's  benefit,  and  not  his  own, 
he  cannot  recover  for  injuries  received,  since  the  master 
<iid  not  command  or  acquiesce  in  the  servant's  action, 
and  therefore  should  not  be  obliged  to  protect  him. 
Thus,  where  the  plaintiff,  of  his  own  accord,  ran  a  cir- 
cular saw  instead  of  attending  to  his  duties  as  helper,^* 
or  where  he  volunteered  to  make  repairs  out  of  the  scope 
of  his  employment,^^  he  could  not  recover  for  the  risks 
encountered.  If,  however,  the  master  acquiesces  in  the 
act,  it  would  seem  that  it  became  part  of  the  employ- 
ment, and  duties  were  imposed  upon  the  master.  Where, 
also,  the  act  is  for  the  master's  benefit,  it  is  often  a 
question  of  fact  for  the  jury  whether  it  may  not  reason- 
ably be  held  to  fall  within  the  scope  of  the  original 
service.^* 

i  105.    Servant  sent  hy  master  ontside  the  scope. 

When  the  master,  or  a  fellow  servant  with  authority,  di- 
rects an  employe  to  do  a  temporary  service  outside  the  scope 
of  the  work  he  was  hired  to  perform,  a  duty  is  imposed  to  warn 
him  of  risks  to  be  encountered  which  the  master  may  not  rea- 
sonably assume  the  servant  knows,  and  the  relation  of  master 
and  servant  as  to  such  work  exists. 

By  obeying  the  order,  the  employe  assumes  the  risk  of  the 
negligence  of  fellow  servants,  and  of  dangers  incidental  to 
the  business  or  arising  from  the  condition  of  affairs  and  obvious 
to  him. 

The  risk  may  be  so  great  that  it  is  ccntributory  negligence 

tt  Brown  v.  Byroads,  47  Ind.  435  (Court) ;  Alabama  G.  S.  R,  Co.  v. 
Hall,  105  Ala.  599  (Court:  Brakemfl,n  acting  as  fireman).  The 
Samuel  S.  Thorpe,  99  Fed.  108  (voluntarily  offering  to  do  another's 
work,  quaere). 

t*  Mellor  T.  Merchants'  Mfg.  Co.,  150  Mass.  362  (Court). 

s«  Supra,  S  103. 
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to  undertake  it;  but,  if  an  ordinarily  prudent  and  carefnl  man 
wonld  undertake  it,  his  obedience,  althongh  nnder  threat  of 
discharge,  is  a  voluntary  assumption  of  the  risks. 

Although,  when  the  plaintiff  enters  the  service,  he 
expects  to  be  required  to  do  only  the  work  for  which  he 
is  hired,  and  encounter  only  the  risks  attendant  upon 
it,^^  yet  the  employer  may  properly  ask  him  to  under- 
take some  other  temporary  service  outside  the  scope  of 
the  employment,  and  is  not  guilty  of  negligence  in  so 
doing.2^  When  such  a  service  is  requested  or  ordered, 
the  plaintiff  must  determine  whether  he  will  obey  or 
not,  and  he  has  the  same  freedom  of  choice  to  accept  or 
not  as  when  he  seeks  or  is  offered  an  original  employ- 
ment.^^ 

The  order  may  be  sudden,  and  the  service  required 
only  temporary,  and  offering  different  degrees  of  hae- 
ard;  but  the  master  is  not  negligent  in  giving  such  an 
order,  though  he  has  no  right,  under  the  contract  of 
hiring,  to  require  obedience  to  it.  The  servant  must 
under  all  the  circumstances  elect  what  course  to  take, 
and  stand  by  his  decision  as  it  is  evidenced  by  his  coa- 
duct.28 

The  rule  is  well  settled  that,  if  the  service  is  of  a  char- 
as  Supra,  §§  102,  103. 

26  Leary  v.  Boston  &  A.  R.  Co.,  139  Mass.  580.  This  may  bo,  how- 
ever, a  breach  of  contract.  Wood,  Master  &  Servant,  §  89.  See 
Union  Pac.  R.  Co.  v.  Fort,  17  Wall.  (U.  S.)  553;  Cole  v.  Chicago  &  N. 
Ry.  Co.,  71  Wis.  114;  supra,  §  82. 

27  Leary  v.  Boston  &  A.  R.  Co.,  139  Mass.  580;  Reed  v,  Stockmeyer 
(C.  C.  A.)  74  Fed.  186;  Priestley  v.  Fowler,  3  Mees.  &  W.  1.  Cases 
cited  note  34,  and  infra,  §  107. 

28  Infra,  §  107.  Where  order  is  sudden,  leaving  no  time  for 
thought,  plaintiff  is  not  necessarily  negligent  in  obeying.  Birming- 
ham R.  &  E.  Co.  V.  Allen,  99  Ala.  359. 
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acter  so  dangerous  that  no  reasonably  pmdent  man 
would  undertake  it,  the  plaintiff  must  be  held  guilty  of 
contributory  negligence  if  he  obeys.^" 

There  is,  however,  a  sharp  difference  of  opinion  as  to 
the  duty  of  the  master  towards  the  servant  when  he 
gives  an  order  for  the  performance  of  a  temporary  serv- 
ice without  the  scope  of  the  employment.  In  Indiana 
and  a  few  other  jurisdictions  it  is  held  that  there  are  no 
implied  undertakings,  in  such  case,  between  the  parties. 
The  master  warrants  the  safety  of  the  places  and  ma- 
chinery to  which  he  sends  the  plaintiff,  and  the  latter 
does  not  assume  the  risk  of  the  negligence  of  the  serv- 
ants he  meets,  or  of  the  dangers,  though  known  to  him, 
which  he  encounters,  unless,  as  is  stated  above,  they  are 
of  such  extraordinary  hazard  that  no  prudent  man  would 
take  the  chance  of  injury.  The  maxim.  Volenti  non  fit 
injuria,  does  not  apply,  because  the  fear  of  or  liability  to 
discharge  for  refusal  robs  his  act  of  its  voluntary  char- 
acter. 

Thus,  in  Indiana  it  is  said :  "If  the  master  orders  him 
to  work  temporarily  in  another  department  of  the  gen- 
eral business,  where  the  work  is  of  such  a  different  na- 
ture and  character  that  it  cannot  be  said  to  be  within  the 
scope  of  the  employment,  and  where  he  is  associated 
with  a  different  class  of  employes,  he  will  not,  by  obey- 
ing such  orders,  necessarily  thereby  assume  the  risks  in- 
cident to  the  work  and  the  risk  of  negligence  on  the  part 
of  such  employes.  ♦  ♦  •  Whether  or  not  the  servant 
may  be  negligent  in  obeying  such  orders  will  depend 

*o  Davis  T.  Western  Ry.,  107  Ala.  626  (Court:  Obeying  order  to 
uncouple  moving  cars) ;  Onnan  v.  Mannix,  17  Colo.  564  (Jury:  Boy 
of  fourteen  ordered  to  handle  giant  powder).  Cases  infra,  notes 
30,  31. 
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upon  the  facts  and  circumstances  of  each  particular 
case.  The  facts  and  circumstances  may  be  such  as  to 
show  that  in  obeying  such  orders  the  servant  voluntarily 
assumed  the  increased  risk ;  or  they  may  be  such  as  to 
show  that  he  obeyed  the  orders  for  a  temporary  change, 
under  threats  of  discharge,  or  under  such  circumstances 
as  that  he  might  well  have  expected  a  discharge  if  he 
disobeyed.  *  •  »  When  a  servant  is  thus,  by  or- 
ders of  the  master,  put  at  work  outside  of  his  employ- 
ment, and  is  injured  by  reason  of  defective  machinery, 
railroad  track,  etc.,  without  his  fault,  the  master  is  lia- 
ble, regardless  of  the  care  he  may  have  exercised  to  keep 
the  machinery,  railroad  track,  etc.,  in  a  safe  condition. 
When  a  servant  is  thus  ordered  to  v/ork  in  a  particular 
place,  or  with  particular  machinery,  etc.,  outside  of  his 
employment,  the  master  impliedly  assures  him,  not  only 
that  he  has  exercised  reasonable  care  to  have  the  place, 
machinery,  etc.,  in  a  safe  condition,  but  also  that  they 
are  in  a  safe  condition,  and  fit  for  the  business  for  which 
they  are  used.  This  principle  or  rule  of  the  law  has 
been  more  frequently  and  more  rigorously  applied  in 
cases  of  employes  immature  in  years,  judgment,  and  ex- 
perience. "^° 

80  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Adams,  105  Ind.  151,  165,  16G 
(section  hand  ordered  to  couple  cai's);  Cincinnati.  I.,  St.  L.  &  C.  Ry. 
Co.  V.  Lang,  118  Ind.  579  (section  hand  sent  on  special  service  injured 
by  wild  train);  Brazil  Block  Coal  Co.  v.  Gaffney,  119  Ind.  455  (boy 
of  ten  ordered  to  couple  cars) ;  Nail  v.  Louisville,  N.  A.  &  C.  Ry.  Co.. 
129  Ind.  260  (sent  to  clear  debris  after  freshet,  injured  by  servant) ; 
Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327  (blacksmith,  sent  to 
mine,  fell  into  unguarded  shaft);  Cincinnati,  H.  &  I.  R.  Co.  v.  Mad- 
den, 134  Ind.  462  (section  boss,  ordered  to  unload  rails,  injured  by 
servant) ;  Louisville,  E.  A  St.  L.  Con.  Ry.  Co.  v.  Hanning,  131  Ind. 
528  (sent  to  repair  car  on  side  track) ;  Diezi  v.  G.  H.  Hammond  Co.. 
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So,  in  a  federal  case,  the  law  is  stated  to  be  that 
"where  a  master  commands  a  servant  to  go  outside  of 
his  regular  employment  to  do  a  work  which  is  attended 
with  special  danger,  and  the  servant,  in  response  to 
the  specific  commands  of  his  master,  goes  and  does  the 
work  in  the  way  and  at  the  time  directed,  the  fact  that 
the  servant  knew  it  was  dangerous  does  not  exonerate 
the  master  from  riesponsibility,  or  make  the  servant 
guilty  of  contributory  negligence,  unless  the  character 
of  the  danger  is  so  patent  and  so  extreme  that  no  one 
but  a  foolhardy,  reckless  man  would  attempt  it.  Fpr 
instance,  where  an  engineer  was  told  to  take  his  engine 
in  advance  of  a  regular  train  over  a  track  which  he 
knew  to  be  dangerous,  and  to  keep  out  of  the  way  of  a 
coming  train,  and  the  engineer  did  so,  and  was  killed, 
the  fact  that  he  knew  the  track  was  dangerous  was  held 
not  to  be  s«ch  a  fact  as  would  render  him  guilty  of  con- 
tributory negligence.  He  had  a  specific  command  to 
take  his  engine  and  get  to  a  certain  point  in  advance  of 
a  following  train.  He  had  one  of  two  alternatives,  to 
obey  the  order,  or  leave  the  road.  And,  as  the  court  say, 
it  is  not  right  that  a  burden  should  be  cast  on  the  em- 
ploye either  to  say,  'I  will  not  do  the  work,  but  quit  the 
service,'  or  else  be  adjudged  guilty  of  contributory  neg- 
ligence should  an  accident  happen.  But  that  rule  has 
two  or  three  limitations,  one  of  which  we  think  is  ap- 

156  Ind,  583  (directed  to  use  hose  without  help) ;  Island  Coal  Co.  v. 
Risher,  13  Ind.  App.  98  (sent  to  clear  debris  in  mine) ;  Indiana  N.  ft 
I.  Gas  Co.  V.  Marshall,  22  Ind.  App.  121  (using  defective  climbing 
irons) .  If  servant  is  sent  outside  his  employment,  lack  of  knowledge 
need  not  be  alleged  or  proved  by  him.  Clark  County  Cement  Co.  v. 
Wright.  16  Ind.  App.  630.  The  rule  only  applies  to  temporary  change 
of  employment.     Morewood  Co.  v.  Smith,  26  Ind.  App.  264. 
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plicable  to  this  case,  and  is  this :  That  where  a  servant 
has  equal  means  of  knowing  the  danger,  so  that  the  mas- 
ter and  servant  stand  equal  in  that  respect,  and  the  serr- 
ant  is  not  specifically  commanded  as  to  the  time  and 
manner  in  which  the  work  may  be  done,  but  is  told  to  do 
a  particular  thing,  and  has  such  discretion  that  he  can 
have  some  control  over  the  means,  time,  and  manner  of 
doing  the  work,  then,  unless  he  does  it  in  a  way  and  with 
the  means  which  will  be  safest,  he  is  guilty  of  contribu- 
tory negligence.  Thus,  take  an  illustration  from  the  case 
which  I  have  just  cited,  where  the  engineer  was  told  to 
run  his  engine  over  the  track  and  to  keep  out  of  the 
way  of  a  following  train.  He  had  no  alternative  but  to 
run  his  engine  at  such  speed  as  would  keep  it  out  of 
the  way  of  this  train.  But  suppose  he  was  told  to  take 
his  engine  and  run  it  to  such  a  place  over  a  track  which 
both  parties  knew  to  be  dangerous,  and  the  time  at 
which  he  was  to  reach  his  destination  was  not  specified, 
so  that  the  rate  of  speed  was  reasonably  within  his  con- 
trol, and  he,  instead  of  going  five  miles  an  hour,  which 
would  be  safe,  goes  at  thirty  miles  an  hour,  which  is  un- 
safe, and  on  the  trip  he  is  injured,  he  cannot  say,  *I  was 
told  to  make  that  trip,  and,  although  I  went  at  that 
rapid  speed,  I  am  not  guilty  of  contributory  negligence.' 
Wherever  he  has  within  his  control  the  means  of  secur- 
ing safety,  he  cannot  do  it  in  the  quickest  time  and  in 
the  shortest  manner,  and  neglect  all  means  of  security 
to  himself.     If  he  does  so,  he  elects  to  take  the  risk."'^ 

»i  English  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  24  Fed.  906,  908  (car 
repairer  sent  to  mend  top  of  high  water  tank,  and  obliged  to  stand 
on  a  narrow  ledge,  slippery  with  ice,  and  from  which  he  fell.  Held, 
the  master  was  negligent;  but  as  the  plaintiff  was  not  directed  as  to 
the  time  and  circumstances  of  doing  the  work,  he  might  have  pro- 
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The  rule  held  in  Alabama,  Massachusetts,  and  some 
other  jurisdictions  is  that,  even  though  the  servant  may 
be  directed  to  do  temporary  work  outside  his  employ- 
ment, he  is  not  the  less  a  servant.  If  he  accepts,  then 
his  scope  of  employment  "would  include  work  specially 
assigned  to  him  by  the  employer  as  well  as  that  upon 
which  he  was  usually  employed,"^*  and  consequently 
the  same  implied  obligations  exist.  The  master  is  not 
answerable,  therefore,  for  the  negligence  of  fellow  serv- 
ants, and  is  bound  to  use  reasonable  care,  only,  to  have 
the  places  and  machinery  to  which  the  servant  is  sent 
safe  for  his  use.  If  dangers  exist,  either  because  of  the 
nature  of  the  work  required  or  the  condition  of  the  prem- 
ises, machinery,  etc.,  the  servant  assumes  the  risk  if  he 

tected  himself,  and  was  negligent  or  took  the  risk) ;  Miller  v.  Union 
Pac.  Ry.,  12  Fed.  600  (ordering  plaintiff  to  use  defective  car). 

The  same  rule  on  the  question  of  acceptance  of  the  risk  is  estab- 
lished in  Colorado.  "If  the  unusual  danger  was  not  apparent  to  a 
mind  like  his,  and  he  did  not  know  nor  have  the  means  of  knowing 
that  he  was  incurring  unusual  and  extraordinary  danger  in  going 
upon  the  train,  he  might  obey  the  orders  of  his  master's  representa- 
tive without  being  guilty  of  contributory  negligence.  A  servant  is 
generally  excusable  for  obeying  orders  in  and  about  his  master's 
business,  where  such  orders  are  given  by  one  in  authority  over  him 
as  a  representative  of  the  master,  unless  the  danger  to  be  incurred 
by  such  obedience  is  so  plain  and  manifest  that  no  prudent  person 
would  obey  even  under  the  penalty  of  being  discharged  from  employ- 
ment." Colorado  Midland  Ry.  Co.  v.  O'Brien,  16  Colo.  219;  Denver, 
T.  &  G.  R.  Co.  v.  Simpson,  16  Colo.  55;  Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Graw,  22  Colo.  363.  See,  also,  Lalor  v.  Chicago,  B.  &  Q.  R.  Co..  52 
111.  401  (laborer  directed  to  couple  cars) ;  Colorado  Electric  Co.  t. 
Lubbers,  11  Colo.  505  (Jury:  Carpenter  sent  to  remove  electric 
light,  and  current  turned  on,  could  recover). 

32  Southern  Railway  v.  Guyton,  122  Ala.  231,  240  (sectlonman  sent 
with  different  gang) ;  Cole  v.  Chicago  &  N,  Ry,  Co,,  71  Wi*,  IH  (ciHt- 
struction  foreman  doing  swUobiiig)^ 
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knows  or  ought  to  know  and  appreciate  the  danger,  and 
can  hold  the  employer  answerable  if  warning  of  dan- 
gers unknown  to  the  servant  is  not  given.  The  maxim,, 
Volenti  non  fit  injuria,  applies,  and  conduct  in  obeying, 
even  under  threats  of  discharge,  is,  as  u  matter  of  law,  a 
voluntary  assumption  of  the  risk.  The  plaintiff  may, 
of  course,  also  bar  himself  by  his  contributory  negligence 
in  undertaking  extraordinary  risks. 

The  Indiana  rule  has  been  thus  criticised :  "It  makes 
the  master  an  insurer  that  the  ways,  works,  and  machin- 
ery are  absolutely  secure.  *  ♦  •  w^  know  of  no 
principle  of  law  which  exacts  a  higher  degree  of  care 
and  diligence  on  the  part  of  the  master  to  his  employe 
than  reasonable  care  and  diligence.  When  this  has 
been  done,  it  cannot  be  said  that  the  master  is  guilty 
of  negligence  to  his  servants,  so  far  as  the  negligence 
is  attributable  to  defective  ways,  works,  and  machinery. 
Where  the  evidence  shows  that  the  employment  is  more 
dangerous  than  that  within. the  scope  of  the  employment, 
the  law  very  properly  holds  the  master  liable,  under 
proper  circumstances,  for  such  injuries  as  may  result 
from  the  increased  danger;  but  the  liability  here  rests 
upon  different  principles  from  those  which  would  make 
the  master  an  insurer  that  the  ways,  works,  and  ma- 
chinery were  absolutely  perfect.  It  cannot  be  said  that 
the  master  has  exercised  reasonable  care  and  diligence 
for  the  safety  of  his  servant,  when  by  his  orders  the  serv- 
ant is  exposed  to  greater  peril  than  that  for  which, 
by  his  contract  of  employment,  he  assumed,  or  when 
the  master  exposes  his  servant  of  immature  years,  or 
one  inexperienced  or  unskilled,  without  proper  instruc- 
tion and  warning  as  to  the  peril  of  machinery  or  ways 
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and  works  dangerous  in  their  use.  The  master  is  not 
liable  as  an  insurer  against  injury  in  such  cases,  but  is 
liable  for  the  consequences  of  a  negligent  omission  of 
duty  in  failing  to  exercise  reasonable  diligence  and  care 
for  their  safety  in  thus  exposing  the  servant  to  dangers 
outside  the  scope  of  the  employment,  or  without  proper 
instruction  or  warning."^* 

This  is  the  same  rule  that  is  applied,  as  to  the  as- 
sumption of  risks,  when  the  servant  originally  enters 
the  employment,  and  it  is  believed  to  be  supported  by 
the  weight  of  authority,  and  sound  in  principle.  It  is 
thus  expressed  in  a  federal  case:  "The  rule  is  not  ma- 
terially different  in  principle  when  a  servant  is  directed 
to  do  a  temporary  work  outside  of  the  work  which  he 
has  engaged  to  do.  If  there  is  nothing  peculiarly  dan- 
gerous in  the  new  work,  and  the  master  has  no  reason- 
able ground  for  believing  that  the  servant  is  unaware 
of  the  dangers  he  will  encounter,  or  has  not  the  requi- 
site skill  and  experience  to  do  the  work  with  safety  to 
himself,  the  servant  may  well  be  regarded,  if  he  obey, 
as  having  assumed  the  usual  and  ordinary  risks  in- 
cident to  the  employment.  ♦  ♦  »  But  when  a  serv- 
ant is  ordered  by  one  having  authority  over  him  to  do 
a  temporary  work  beyond  the  work  which  he  had  en- 
gaged to  do,  and  the  superior  knows,  or  ought  to  know, 
from  all  the  circumstances  of  the  case,  that  the  work 
which  the  subordinate  is  directed  to  do  is  of  a  pe- 
culiarly dangerous  character,  and  is  aware,  or  under 
all  the  circumstances  should  be  aware,  that  the  risks 
and  hazards  of  the  work,  or  the  proper  mode  of  doing 

««  Mary  Lee  Coal  &  Ry.  Co.  v.  Chambliss,  97  Ala.  171,  179  (fireman 
told  to  throw  switch). 
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the  work  to  avoid  the  incident  risks,  are  not  obvious  or 
known  and  appreciated  by  the  subordinate  by  reason 
of  his  youth,  incapacity,  or  inexperience,  it  is  the  duty 
of  the  superior  to  caution  and  instruct  such  disqualified 
servant  sufficiently  to  enable  him  to  understand  the  dan- 
gers he  will  encounter,  and  how  to  do  the  work  with 
safety  if  he  exercise  due  care  himself.  The  duty  of 
qualifying  the  servant  in  such  a  situation  depends  upon 
the  circumstances,  as  is  also  the  case  in  an  original  em- 
ployment, where  the  direction  is  to  do  a  work  within 
the  legitimate  scope  of  the  original  contract  of  serv- 
ice."^^     The  assumption  of  risks  in  this,  as  in  the  case 

34Felton  V.  Girardy  (C.  C.  A.)  104  Fed.  127,  130  (Jury:  Helper 
ordered  on  a  holiday  to  repair  firebox  of  locomotive,  of  which  he  was 
ignorant).  "The  liability  upon  the  master  in  cases  of  injury  to  the 
servant  received  in  a  dangerous  employment  outside  of  that  for 
which  he  had  engaged  arises,  therefore,  not  from  the  direction  of  the 
master  to  the  servant  to  depart  from  the  one  service,  and  to  en- 
gage in  the  other  and  more  dangerous  work,  but  from  failure  to 
give  proper  warning  of  the  attendant  danger  in  cases  *  *  • 
where  the  servant  is  of  immature  years,  or  unable  to  comprehend  the 
danger."  Reed  v.  Stockmeyer  (C.  C.  A.)  74  Fed.  186.  189  (Court: 
Quarryman  sent  to  work  under  rock,  which  fell  through  servant's 
negligence);  Union  Pac.  R.  Co.  v.  Fort,  17  Wall.  (U.  S.)  553  (Jury: 
Boy  ordered  to  adjust  belt  on  moving  machinery) ;  Hogan  v.  North- 
ern Pac.  R.  Co.,  53  Fed.  519  (Court:  Ordered  to  couple  cars);  Fin- 
ley  v.  Richmond  &  D.  R.  Co.,  59  Fed.  419;  Richmond  &  D.  R.  Co.  v. 
Finley  (C.  C.  A.)  63  Fed.  228  (Court:  Ordered  to  couple  cars,  in 
violation  of  rule);  Stevens  v.  Chamberlin  (C.  C.  A.)  100  Fed.  378 
(Court:  Called  to  repair  machine,  and  injured  by  fellow  servant); 
Mansfield  v.  Baddeley,  34  Law  T.  (N.  S.)  696  (Jury:  Seamstress 
sent  to  kitchen,  where  she  was  bitten  by  a  savage  dog) ;  Linch 
V.  Sagamore  Mfg.  Co.,  143  Mass.  206  (Court:  Fireman  told  to 
repair  boiler) ;  Ferren  v.  Old  Colony  R.  Co.,  143  Mass.  197 
(Jury:  Blacksmith  called  to  move  cars);  Leary  v.  Boston  & 
A.  R.  Co.,  139  Mass.  580  (Court:  Truckman  acting  as  fireman) ; 
Patnode  v.  Warren  Cotton  Mills,  157  Mass.  283  (Jury:  Boy  hurt.po 
machine;  danger  not  obvious);  Downey  y.  Sawyer,  157  Mass.  418 
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of  an  original  employment,  is  made  to  depend  upon  the 
plaintiff's  knowledge  and  appreciation  of  the  danger 
and  his  conduct  in  reference  to  it.  The  act  of  accepting 
an  original  employment  with  this  knowledge,  as  a  mat- 
ter of  law,  shows  a  voluntary  assumption  of  the  risk, 
and  fails  to  impose  any  duty  on  the  master.  One  dif- 
ference between  the  two  rules  above  cited  is  that  in  In- 
diana it  is  considered  that  obedience  to  an  order  re- 
quiring special  service  is  not,  as  a  matter  of  law,  a  vol- 
untary assumption  of  the  risk,  because  the  plaintiff  is 
constrained  to  accept  through  fear  of  losing  his  employ- 
ment. It  is  undoubtedly  hard  that  a  servant  should  be 
put  in  the  position,  when  an  order,  lawful  in  itself, 
requiring  some  temporary  service,  is  received,  of  obey- 
ing and  taking  the  risk,  or  disobeying  and  being  dis- 
charged. It  is  also  hard  that  a  person  desiring  work 
must,  by  taking  it,  assume  dangers,  at  the  cost,  if  he 
refuse,  of  being  idle.  In  neither  case  does  he  have  a 
contented  and  willing  mind.  Yet  he  is  free  to  choose, 
and,  if  his  choice  is  not  the  waiver  of  any  right  secured 
him,  it  would  seem  that,  his  conduct  being  the  same, 
and  possibly  his  motive  also,  the  same  rule  should  be 
applied,  and  in  both  cases  he  be  held,  as  a  matter  of  law, 
voluntarily  to  have  assumed  the  risks.'^^ 

It  makes  no  difference,  on  the  question  of  the  master's 

(Court:  Boy  told  to  put  on  belt  caught  in  gears);  Martineau  v. 
National  Blank  Book  Co.,  166  Mass.  4  (Jury:  Set  to  repair  ma- 
chine); Kanz  V.  Page,  168  Mass.  217  (Court:  Sent  to  clear  room 
shattered  by  explosion) ;  Dougherty  v.  West  Superior  I.  &  S.  Co.,  88 
Wis.  343  (making  cores  by  hand  power;  told  to  work  by  steam 
power);  Prentiss  v.  Kent  Furniture  Mfg.  Co.,  63  Mich.  478  (told  to 
run  saw  or  lay  off).  See,  also,  cases  cited  infra,  §§  106,  107. 
•5  Infra.  §§  107,  114. 
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liability,  whether  he  himself  gave  the  order,  or  whether 
it  was  given  by  a  person  under  the  act  for  whom  the 
master  is  responsible,  or  by  a  fellow  servant  strictly. 
In  the  latter  case  it  must  appear  that  the  plaintiff  was 
bound  to  obey  the  servant,  and  that  the  latter  had  au- 
thority to  give  the  order.  Thus,  in  an  action  at  common 
law,  a  fellow  servant  called  a  boy,  the  plaintiff,  to  help 
him  on  a  machine  which  the  plaintiff  had  been  told  by 
his  overseer  not  to  touch,  and  which  was  out  of  his  em- 
ployment, yet,  the  danger  not  being  obvious,  he  was  per- 
mitted to  recover.  "There  was  evidence  for  the  jury  that 
James  McKeon,  whose  orders  to  help  at  the  work  on  that 
machine  the  plaintiff  obeyed,  was  the  second  hand  of 
the  room,  and  that  therefore  the  plaintiff  was  under  his 
authority.  Even  although  the  plaintiff  would  have  been 
justified  in  refusing  to  obey  the  order  if  McKeon  was 
second  hand,  and  so  in  authority,  the  plaintiff  might 
submit  to  McKeon's  direction;  and,  if  so,  it  would  not 
be  open  for  the  defendant  to  say  that  he  was  not  properly 
at  work."^^  This  did  not  make  McKeon  other  than  a 
fellow  servant.  The  master  was  liable,  not  on  the  issue 
of  McKeon's  negligence,  but  on  the  issue  whether  he  had 
authority  to  hire  servants  and  give  this  order.^^ 

8  106.    Abrogating  the  old  and  making  a  new  contract. 

The  master  may  at  any  time  offer  the  servant  new  duties, 
or  by  changing  the  character  of  his  business,  or  the  machinery 
used  in  it,  subject  the  servant  to  risks  different  from  those 

88  Patnode  v,  Warren  Cotton  Mills,  157  Mass.  283,  287;  Georgia  Pac. 
Railroad  v.  Propst,  85  Ala.  203;  Reed  v.  Stockmeyer  (C.  C.  A.)  74 
Fed.  186;  and  cases  above  cited. 

8T  Moody  v.  Hamilton  Mfg.  Co.,  159  Mass.  70,  73;  Stevens  v.  Cham- 
berlin  (C.  C.  A.)  100  Fed.  378. 
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contemplated  when  the  service  was  orig^ally  entered  into, 
without  being  guilty  of  negligence. 

If  the  servant  accepts  the  new  employment,  or  continues  at 
work  under  the  changed  risks,  he  is  deemed,. as  a  matter  of 
law,  to  have  assumed  them. 

The  law  imposes  no  duty  on  a  master  causing  him 
to  be  guilty  of  negligence  if  he  offer,  or  require  the  serv- 
ant to  perform,  permanently  different  services  from 
those  he  engaged  to  do,  or  if  he  entirely  change  the 
character  of  his  business  or  the  risks  of  it  by  intro- 
ducing new  or  different  machinery  or  methods  of  work- 
ing. A  servant  hired  to  do  one  kind  of  work  may  be 
put  at  another;'^  a  street-railway  company  may  decide 
to  replace  its  horse  cars  by  electric  cars,  or  may  intro- 
duce a  new  or  different  style  of  car;^®  and  the  change 
is  not  of  itself  negligence.  The  servant  undoubtedly 
finds  that,  having  agreed  to  render  certain  services, 
others  are  required,  but  unless  he  has  an  executory  con- 
tract, and  a  right  therefrom  arising,  he  is  without  rem- 
edy against  the  master.^" 

Such  an  act  on  the  master's  part  is  equivalent  to  a  dis- 
missal from  the  service  and  a  new  hiring.     It  is,  in 

«8  O'Connor  v.  Adams,  120  Mass.  427  (Jury:  Sugar  shoveller  set 
at  work  on  machine);  Leary  v.  Boston  &  A.  R.  Co.,  139  Mass.  580 
(Court:  Freight  truckman  becoming  a  fireman);  Goodnow  v.  Wal- 
pole  Emery  Mills,  146  Mass.  261  (Court:  Machinist  doing  extra 
work  for  extra  pay);  Veginan  v.  Morse,  160  Mass.  143  (Jury:  Mill 
yard  man  set  to  work  on  planer) ;  Consolidated  Stone  Co.  v.  Redmon, 
23  Ind.  App.  319  (Jury:  Quarryman  set  to  work  on  machine).  See 
cases  cited  supra,  §  105. 

«»  Goldthwait  v.  Haverhill  &  G.  St.  Ry.  Co.,  160  Mass.  654  (Court) ; 
Carrigan  v.  Washburn  &  M.  Mfg.  Co.,  170  Mass.  79  (Court:  Placing 
unrailed  vats  in  works). 

40  Infra,  9  107;   Leary  v.  Boston  &  A.  R.  Co.,  139  Mass.  680. 
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effect,  offering  the  servant  a  chance  of  new  employment 
which  he  is  free  to  accept  or  not.  His  acceptance  then 
stands  upon  the  same  ground  as  if  he  were  entering  the 
service  for  the  first  time,  and  the  disabilities  imposed 
and  the  duties  established  are  governed  by  the  same 
rules.  He  assumes  whatever  dangers  he  knows,  or  is 
bound  in  the  exercise  of  reasonable  care  to  know,*^  and 
he  is  entitled  to  warning  against  those  he  does  not  un- 
derstand or  appreciated^  His  conduct,  whether  he  ac- 
tually undertakes  the  new  duties  or  continues  at  work 
under  the  changed  conditions,  affords  but  the  inference 
of  voluntary  assumption  of  the  known  and  appreciated 
risks,  and  therefore  the  court  will  direct  a  verdict 
against  him.^^  The  fear  of  discharge  would  seem  to 
have  no  effect  on  the  question  of  his  voluntary  assump- 
tion by  continuance  at  work,  since  he  was  really  dis- 
charged when  the  change  was  made.^^ 

It  may  be  a  question  for  the  jury  whether  a  new  em- 
ployment has  been  offered.  Thus,  where  a  mill  yard 
man  was  injured  while  at  work  on  a  planer,  the  dangers 
of  which  he  could  not  see,  it  was  said  "We  cannot  say, 
as  a  matter  of  law,  that  by  the  terms  of  his  employment 
he  took  the  machine  as  it  was,  although  it  may  have  been 
open  to  the  jury  to  find  that  he  had  acquired  such 
knowledge,  and  that  he  had  been  put  to  work  on  the 

"Leary  v.  Boston  &  A.  R.  Co.,  139  Mass.  580;  Goodnow  v.  Walpole 
Emery  Mills,  146  Mass.  261;  Goldthwait  v.  Haverhill  &  G.  St.  Ry. 
Co.,  160  Mass.  554;  Carrigan  v.  Washburn  &  M.  Mfg.  Co.,  170  Mass. 
79;    Consolidated  Stone  Co.  v.  Redmon,  23  Ind.  App.  319. 

*i  O'Connor  v.  Adams,  120  Mass.  427;  Ferren  v.  Old  Colony  R.  Co., 
143  Mass.  197. 

*»  Cases  cited  above.    See,  also,  supra,  §§  88,  92. 

**  Infra,  §  107. 
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machine  so  frequently  that  it  had  become  one  of  the 
risks  which  he  assumed  under  his  later  employment."*' 

8  107.    Fear  of  diacharge. 

The  weight  of  authority  sustains  the  rule  that  the  plaintiff's 
fear  of  discharge  does  nut  prevent  a  holding,  as  matter  of 
law,  that  performance  of  work  outside  the  scope  of  employ- 
ment is  a  voluntary  assumption  of  its  known  and  obvious 
risks;  but,  if  the  risks  arise  through  the  master's  negligence 
within  the  scope  of  the  employment,  undertaking  them  through 
fear  of  dismissal  may  present  conflicting  inferences  to  be  de- 
cTded  by  a  jury. 

The  fear  which  a  servant  has  that  a  refusal  to  obey 
an  order  of  his  master,  or  to  undertake  a  risk  arising 
from  his  master's  negligence,  will  lead  to  his  discharge 
from  employment,  can  have  no  effect  upon  the  question 
of  his  contributory  negligence  in  encountering  a  dan- 
ger. Whatever  motives  may  induce  a  servant  to  run  a 
risk,  he  must  nevertheless  exercise  such  care  as  the  cir- 
cumstances demand.*®  There  is,  however,  some  differ- 
ence of  opinion  as  to  the  effect  to  be  allowed  to  this  fear 
or  motive  when  the  question  does  not  relate  to  the  plain- 
tiff's care,  but  to  his  voluntary  consent  to  undertake 
known  or  obvious  risks  arising  after  his  employment, 
and  not  covered  by  the  contractual  assumption.*^ 

It  is  clear  that  when  the  risk  is  known  or  obvious, 
and  a  plaintiff  accepts  employment,  the  act  of  accepting 
the  work  is  a  conclusive  inference  that  he  accepts  the 
attendant  risk,  although  in  fact  he  may  have  objectec^ 

<»  Veglnan  v.  Morse,  160  Mass.  143. 

48  See  Wescott  v.  New  York  &  N.  E.  R.  Co.,  153  Mass.  460;    Pitts-, 
burgh,  C.  &  St.  L.  Ry.  Co.  v.  Adams,  105  Ind.  151;    supra,  S9  105,  106.. 
*f  Cases  cited  below  in  this  section. 
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or  complained  about  the  danger.^ ^  The  fear  that,  if  he 
does  not  take  the  work,  he  will  be  compelled  to  remain 
idle,  is  not  considered,  and  it  is  properly  not  consid- 
ered because  the  employer  is  not  bound  to  give  him 
work.  In  like  manner  the  employe's  fear  of  discharge 
should  be  given  weight  only  when  it  is  a  valid  fear 
of  losing  some  right  which  he  has,  and  which  the 
law  may  recognize.  If  the  master  has  a  right  to 
discharge,  or,  having  no  right,  does  discharge,  subject 
to  payment  of  damages,  the  plaintiff  has  lost  nothing, 
and  his  obedience  or  continuing  at  work  in  such  circum- 
stances is  the  making  of  a  new  contract  of  hiring,  sub- 
ject to  the  new  disabilities,  and  the  same  rules  should 
be  applied  as  if  he  entered  the  service  for  the  first  time. 
It  is  only  in  the  cases  where  the  servant,  to  protect  him- 
self, has  to  leave  the  employment  without  the  possibil- 
ity of  recovering  damages  for  a  breach  of  contract,  that 
his  conduct  gives  rise  to  conflicting  inferences,  which 
should  be  submitted  to  the  jury. 

It  has  been  noted^^  that  the  rights,  duties,  and  disabil- 
ities resting  upon  the  master  and  upon  the  servant 
spring  from  two  sources, — the  contract  or  implied  agree- 
ment, Vy'hich  determines  the  nature  of  the  work  to  be 
done,  the  wages  to  be  paid,  and  the  duration  of  the 
employment,  and  the  policy  of  the  law,  which  defines 
the  duties  owed  and  the  disabilities  imposed  upon  such 
as  enter  into  this  relation  with  reference  to  personal 
injuries  suffered  through  negligence.  Breach  of  the 
former,  or  contract  of  hiring,  gives  a  cause  of  action  in 

*8  Supra,  §§  88,  92.  See  Kenney  v.  Hingham  Cordage  Co.,  168  Mass. 
278,  281. 

49  Supra,  §  82;    infra,  §  114,  note  159. 
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contract,  and,  when  the  breach  is  the  wrongful  discharge 
of  the  servant,  the  damages  are  compensation  for  the 
loss  of  the  right  to  render  the  specified  services  for  the 
remainder  of  the  term.  The  duration  of  the  employ- 
ment is,  in  the  absence  of  express  agreement,  a  question 
of  fact,  and  the  general  rule  is  that,  where  nothing  ap- 
pears to  fix  the  term,  it  is  a  general  hiring,  determinable 
at  the  v.'ill  of  either  party,  though  in  some  cases  the 
payment  of  monthly  or  weekly  wages  has  been  consid- 
ered, in  the  absence  of  other  evidence,  sufficient  to  show 
a  hiring  by  the  month  or  week.  Whatever  the  term  may 
be,  however,  the  servant  has  a  right  to  work  only  dur- 
ing that  period,  and  a  failure  to  re-employ  him  is  not  a 
aground  for  damages.  If  at  the  end  of  the  period  he 
renews  the  employment,  he  makes  a  new  contract,  as  if 
he  were  then  entering  the  service  for  the  first  time.  The 
duties  imposed  by  l^xv,  for  breach  of  which  an  action 
•of  tort  will  lie,  are  measured  by  the  condition  of  affairs 
when  the  employment  is  entered  into,  and  the  acceptance 
of  a  new  employment  imposes  new  duties  and  new  dis- 
abilities. 

The  duration  of  the  contract  of  hiring  and  the  right 
of  the  master  to  discharge  would  seem,  therefore,  im- 
X)ortant  factors  in  considering  whether  the  plaintiff's 
obedience  or  continuing  to  work  in  face  of  the  danger 
was  a  voluntary  assumption  of  the  risks,  when  his  ac- 
tion was  induced  by  a  fear  of  discharge.  If  his  act  is 
the  making  of  a  new  contract  of  hiring,  then,  since  he  is 
free  to  make  it  or  not,  it  affords  but  one  inference, — 
that  he  voluntarily  accepted  the  risk, — and  the  court 
must  hold  that  he  cannot  recover.  But  if  his  act  is  not 
the  making  of  a  new  contract,  but  must  be  construed 
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as  a  waiver  of  his  master's  breach  of  duty  towards  him, 
and  a  consent  to  undertake  the  resulting  risks,  there  are 
conflicting  inferences.  He  may  not  be  able  to  drop  his 
work,  or  to  afford  to  leave,  or  he  may  think  he  can  work 
a  little  longer  without  injury,  etc.,  which  a  jury,  rather 
than  a  court,  should  decide. 

When  he  is  required  to  meet  a  risk  withoTit  the  scope  of  em- 
ployment. 

When  the  servant  entered  the  employment,  he  agreed 
to  render  certain  services,  and  no  others.  Accordingly,, 
if  the  master  orders  him  to  perform  any  service  not  rea- 
sonably within  the  scope  of  his  employment,  the  serv- 
ant may  refuse,  and,  if  discharged  for  this  cause,  he 
has  a  right  of  action  against  the  master  for  the  loss 
occasioned  him.  If  he  was  at  work  under  a  contract 
for  a  definite  time,  he  may  recover  for  the  refusal  to 
permit  him  to  serve  that  time.  If  the  cpntract  permit- 
ted a  discharge  at  any  time,  then  he  has  suffered  no 
damage,  for  he  had  no  right  to  expect  continued  employ- 
ment. In  one  case  the  contract  is  broken,  and  damages 
may  be  recovered ;  in  the  other  case  the  contract  has,  by 
its  own  limitation,  terminated.  The  plaintiff  either  hag- 
lost  nothing  to  which  he  had  a  legal  right,  or  may  be 
compensated  for  his  loss.  He  is  thus,  in  legal  contem- 
plation, a  free  agent,  and  may  obey  the  order  and  enter- 
upon  the  new  service  or  not,  as  he  chooses.  If  he  obeys,, 
his  act  is  the  same  as  if  he  had  made  the  contract  tor 
these  services  in  the  first  place,  and  can  only  give  rise 
to  the  inference  of  voluntary  acceptance  and  consequent 
assumption  of  the  risks. 

If  the  order  is  to  do  an  act  outside  the  scope  of  the 
employment,  the  master  is  not  on  that  account  negli- 
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gent  in  giving  it,  and,  if  it  is  in  fact  negligent,  it  is  im- 
material. The  inquiry  is  not  concerning  the  duty  to 
use  care,  but  the  rights  secured  by  contract.  There 
would  seem,  also,  to  be  no  sound  distinction  possible  be- 
tween cases  where  the  order  is  merely  for  a  temporary 
service,  and  where  it  requires  an  entire  change  of  em- 
ployment, or  where  there  is  no  order,  but  a  change  in 
the  conditions  of  the  employment. 

In  the  leading  case  upon  the  subject'^''  it  was  the  con- 
tention of  the  plaintiff  "that,  if  a  servant  who  is  hired 
for  work  of  a  simple  character     *     *     *     is  required 

•0  Leary  v.  Boston  &  A.  R.  Co.,  139  Mass.  580. 

It  was  urged  that,  in  obeying  the  orders,  the  plaintiff  "acted  under 
compulsion,  and  should  not  be,  therefore,  held  to  have  assumed  the 
risks  of  the  work  he  was  directed  to  perform.  It  is  conceded  that  he 
made  no  objection  to  the  order,  that  he  did  not  protest  any  incapacity 
to  comprehend  the  risli,  but  that  he  was  coerced  into  compliance  with 
the  order  through  fear  of  discharge  in  case  of  disobedience.  That, 
however,  does  not  charge  liability  upon  the  master.  In  the  absence 
of  restrictive  contract  provisions,  the  master  is  at  liberty  to  dis- 
charge the  servant  at  any  time.  So,  likewise,  is  the  servant  at  lib- 
erty to  abandon  his  service  at  will.  *  •  *  Declining,  he  may  lose 
employment:  accepting,  he  assumes  the  risks  attending  the  service, 
If  he  knows  or  has  been  properly  warned  of  them.  The  servant  is 
not  under  guardianship.  He  is  a  free  man,  at  liberty  to  make  such 
contracts  as  he  will.  That,  through  stress  of  circumstances,  he  con- 
sents to  the  orders  of  the  master  rather  than  be  discharged  from  em- 
ployment, does  not  impose  liability  upon  the  master  because  of  such 
demand  if  he  has  otherwise  performed  the  duty  which  the  law  im- 
poses upon  him  with  respect  to  the  servant."  Reed  v.  Stockmeyer 
(C.  C.  A.)  74  Fed.  186,  194;  Ferren  v.  Old  Colony  R.  Co.,  143  Mass. 
197;  Linch  v.  Sagamore  Mfg.  Co.,  143  Mass.  206;  Hogan  v.  Northern 
Pac.  R.  Co.,  53  Fed.  519. 

See,  also.  In  accord,  Dougherty  v.  West  Superior  I.  ft  S.  Co.,  88 
Wis.  343  (objection  to  work  by  steam  power  of  no  avail);  Prentiss 
v.  Kent  Furniture  Mfg.  Co.,  63  Mich.  478  (told  to  run  saw  or  lay  off). 
See  supra,  5S  105.  106. 
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by  his  employer  to  perform  other  duties  more  danger- 
ous and  complicated,  and,  although  at  first  constantly 
objecting  thereto,  from  fear  of  losing  his  employment 
finally  assents,  makes  the  attempt,  and,  doing  his  best, 
is  injured  by  reason  of  his  ignorance  and  inexperience, 
he  may  maintain  an  action  against  his  employer  for 
negligence  in  setting  him  to  work  in  a  dangerous  place, 
even  if  the  plaintiff  was  aware  of  the  danger,  and  might, 
under  some  circumstances,  be  held  to  have  incurred  the 
risks  of  the  employment."  The  court  denied  this  to  be 
the  law,  and  held :  "Morally  to  coerce  a  servant  to  an 
employment,  the  risks  of  which  he  does  not  wish  to  en- 
counter, by  threatening  otherwise  to  deprive  him  of  an 
employment  he  can  readily  and  safely  perform,  may 
sometimes  be  harsh ;  but  when  one  has  assumed  an  em- 
ployment, if  an  additional  and  more  dangerous  duty  is 
added  to  his  original  labor,  he  may  accept  or  refuse  it. 
If  he  has  an  executory  contract  for  the  original  service, 
he  may  refuse  the  additional  and  more  dangerous  serv- 
ice, and,  if  for  that  reason  he  is  discharged,  he  may 
avail  himself  of  his  remedy  on  his  contract.  If  he  has 
no  such  contract,  and  knowingly,  although  unwillingly, 
accepts  the  additional  and  more  dangerous  employment, 
he  accepts  its  incidental  risks;  and,  while  he  may  re- 
quire of  the  employer  to  perform  his  duty,  he  cannot 
recover  for  an  injury  which  occurs  only  from  his  own 
inexperience." 

This  view  has  not  been  accepted  in  Indiana,  and  in 
a  case  where  a  blacksmith  was  sent  out  of  his  emplov- 
ment  to  make  repairs  in  a  mine,  and  fell  into  an  un- 
protected shaft,  it  was  said :  "While  the  service  cannot 
be  compulsory  in  the  sense  that  the  employe  can  be 
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compelled  to  work  against  his  will,  yet  the  very  nature 
of  the  relation  existing  between  the  parties  carries  with 
it  the  irresistible  inference  of  dependence  upon  the  one 
side."°^  And  in  a  similar  case  it  was  said :  "The  facts 
and  circumstances  may  be  such  as  to  show  that  in  obey- 
ing such  orders  the  servant  voluntarily  assumed  the 
increased  risk ;  or  they  may  be  such  as  to  show  that  he 
obeyed  the  orders  for  a  temporary  change,  under  threats 
of  discharge,  or  under  such  circumstances  as  that  he 
might  well  have  expected  a  discharge  if  he  disobeyed."^- 
So,  under  the  rule  established  in  England,  that  if  a 
defendant  wishes  to  rely  upon  a  voluntary  assumption 
of  the  risk  he  must  obtain  a  finding  of  the  jury  upon 
the  issue,^^  it  was  held  that  where  the  plaintiff  was  di- 
rected to  fix  a  belt  box,  which  was  no  part  of  his  duty, 
the  question  of  his  willingness  to  take  the  risk  must  be 
submitted  to  the  jury.*^* 

When  the  risk  arises  within  the  scope  of  employment  through 
the  master's  negligence. 

By  his  contract  of  hiring,  the  servant  agrees  to  per- 
form all  duties  within  the  scope  of  his  employment,  and 
obey  the  directions  of  the  master  concerning  them.  The 
master  thus  has  a  right  secured  to  him  by  the  contract 
to  have  these  services  performed,  and,  if  the  employe 
refuses  to  obey  or  to  do  them,  he  may  be  discharged,  and 
is  without  redress.     This  would  be  the  case  where  the 

51  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327.  335;  Brazil  Block 
Coal  Co.  V.  Gaffney,  119  Ind.  455  (boy  of  ten  is  under  compulsion). 

52  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Adams,  105  Ind.  151,  165.  See. 
also,  cases  cited  In  notes  to  sections  105,  10€,  supra. 

53  Infra,  §  114a. 

5<  Baxter  v.  Wyman,  4  Times  Law  R.  255. 
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order,  although  exposing  to  risks,  is  not  negligent.  The 
employe  has  a  right  to  expect  that  the  master  will  use 
due  care  in  performing  the  duties  imposed  upon  him  by 
virtue  of  the  relationship,  and  will  not  give  negligent 
orders,  or  permit  his  ways,  works,  or  machinery  to  fall 
into  disrepair,  or  create  new  elements  of  danger.  When 
the  master  has  failed  in  any  of  these  duties,  and  the 
servant  knows  and  appreciates  the  danger  to  himself 
from  the  failure,  a  cause  arises  which  ripens  into  a  right 
of  action  when  the  employe  suffers  injury,  and  the  mas- 
ter, being  in  default,  can  only  escape  liability  by  the 
servant's  waiver  of  the  breach  and  acceptance  of  the  risk, 
or  by  his  contributory  negligence.  The  question  which 
the  court  must  decide  is  what  conduct  on  the  plaintiff's 
part  amounts  to  such  waiver  and  consent;  and  the  gen- 
eral rule,  which  will  be  considered  later,^^  is  that  mere 
continuance  at  work  with  knowledge  and  appreciation 
of  the  risk  affords  a  conclusive  inference  that  the  risk 
was  accepted.  The  courts  are  not  entirely  in  harmony 
when  it  appears  that  the  plaintiff  continued  at  work,  or 
obeyed  his  master's  directions  as  to  his  work,  because 
he  feared  that  he  would  be  discharged  unless  he  ran 
the  risk. 

It  would  seem  that  the  principles  earlier  stated  should 
govern  also  in  this  case.  The  risks  which  the  servant 
has  to  encounter  by  his  master's  act  or  omission  are 
those  arising  within  the  scope  of  his  employment, 
whether  they  are  caused  by  negligence  or  not.  If  they 
are  not  caused  by  negligence,  then,  if  he  prefers  to  leave 
the  service  rather  than  undertake  them,  he  must  break 
his  contract  of  hiring,  and  the  master  cannot  be  held 

55  Infra,  §  114. 
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liable,  either  in  contract  or  tort,  for  he  has  violated  no 
right  or  duty.  Generally,  also,  these  are  services  which 
must  have  been  contemplated  when  the  contract  of  hir- 
ing was  originally  made,  and  therefore  the  risks  of  them 
accepted  at  that  time.  If  the  risks  are  caused  by  negli- 
gence, they  may  be  so  great  as  to  amount  not  only  to 
a  breach  of  the  master's  duty  to  the  plaintiff,  but  also 
to  a  breach  of  his  contract,  so  that  the  servant  might 
refuse  to  undertake  them,  and,  if  discharged  for  that 
cause,  could  have  damages  for  it.  When  the  risks  are 
not  of  this  character,  if  the  plaintiff  refused  longer  to 

-serve,  his  discharge  would  not  subject  the  master  to 
damages.  Thus,  the  master's  default  has  cast  upon  the 
plaintiff  the  necessity  either  of  leaving  the  service,  and 
thereby  losing  something  of  legal  value  to  him,  or  of  re- 
maining to  run  the  risk  of  injury.  Can  it  be  said  that  re- 
maining in  such  a  case  is  a  voluntary  waiver  of  the  de- 
fault and  an  assent  to  take  the  risk  of  injury  upon  his 
own  shoulders  ?  If  the  servant  is  not  compelled  to  give 
up  any  right,  then  the  master's  act  does  not  prejudice 
him,  and  one  elemient  affecting  his  freedom  of  choice  is 
taken  away.  If  there  is  no  executory  contract  for  serv- 
ice for  a  definite  time,  as  he  may  be  discharged  at  any 
moment,  he  loses  nothing  by  leaving.     If  there  is  such 

.a  contract,  he  cannot,  as  in  the  previous  cases,  leave 
and  sue  for  the  breach.  Thus,  the  duration  of  the  con- 
tract and  the  time  when  the  master's  negligence  oc- 
curred would  seem  to  be  important  in  determining 
whether  his  fear  of  discharge  was  a  valid  fear  or  not, 
and  whether  it  ought  to  affect  him.     Moreover,  if  his 

-contract  comes  to  an  end  during  the  continuance  of  the 

.negligence,  and  he  renews  it,  this  is  entirely  a  volun- 
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tary  act,  and  his  fear  of  discharge  can  have  no  bearing 
upon  the  disabilities  which  are  then  imposed.  It  is 
only,  therefore,  in  the  very  narrow  class  of  cases  where 
the  master's  negligence  occurs  during  the  continuance 
of  an  executory  contract,  and  is  not  of  such  a  degree 
as  would  amount  to  a  justification  for  the  servant's 
leaving,  and  i>ermit  him  to  recover  damages,  that  the 
plaintiff's  state  of  mind  should  be  considered  on  the 
question  of  his  voluntary  assumption  of  risks,  and  then 
only  when  the  injury  happens  during  the  contract  pe- 
riod, and  not  when  it  occurs  after  the  period  has  elapsed 
and  a  new  hiring,  with  its  attendant  risks,  begun.  In 
such  a  case  the  question  of  his  voluntary  assumption  of 
the  risk  is  a  question  for  the  jury;  otherwise,  for  the 
court. 

The  cases  have  not  carried  the  question  to  this  ex- 
tent, and  the  rule  may  be  said  to  be  that  when,  dur- 
ing the  continuance  of  the  employment,  a  danger  arises 
from  the  negligence  of  the  employer,  remaining  at  work 
under  fear  of  discharge  is  not,  as  a  matter  of  law,  an 
assumption  of  the  risk.  Authority  on  the  subject  for 
the  most  part  consists  of  dicta. 

Thus,  in  England,  a  plaintiff,  employed  as  a  teamster, 
was  required  during  his  employment  to  drive  a  vicious 
horse  furnished  him  after  he  entered  the  service.  It 
was  held  that,  although  he  knew  and  appreciated  the 
danger,  continuing  at  work  was  not,  as  a  matter  of  law, 
a  voluntary  assumption  of  the  risk ;  and  Lindley,  L.  J., 
said:  "If  nothing  more  is  proved  than  that  the  work- 
man saw  danger,  reported  it,  but,  on  being  told  to  go 
on,  went  on  as  before  in  order  to  avoid  dismissal,  a  jury 
may,  in  my  opinion,  properly  find  that  he  had  not  agreed 
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to  take  the  risk,  and  had  not  acted  voluntarily  in 
•  *  •  taking  the  risk  upon  himself.  Fear  of  dis- 
missal, rather  than  voluntary  action,  might  properly  be 
inferred.'"^® 

So,  in  Massachusetts  it  was  said :  "If  the  servant  is 
acting  within  the  scope  of  his  regular  employment  or 
in  obedience  to  special  orders,  the  fear  of  losing  his 
place  may  take  away  his  choice  so  far  that  he  cannot 
be  said  freely  to  take  the  risk  upon  himself.'"*"^     But 

86  Yarmouth  v.  France,  19  Q.  B.  Div.  647.  See,  also,  Thrussell  v. 
Handyside,  20  Q.  B.  Div.  359,  364.  But  see,  contra,  Bramwell,  B.,  in 
Ogden  V.  Rummens,  3  Fost.  &  F.  751;  Woodley  v.  Metropolitan  Ry. 
Co.,  46  Law  J.  Exch.  521;   infra,  §  114a. 

67  Mellor  V.  Merchants*  Mfg.  Co.,  150  Mass.  362,  364. 

But  in  Haley  v.  Case,  142  Mass.  316,  321,  it  was  said,  though  the 
case  did  not  decide  it:  "As  the  plaintiff  was  of  full  age,  and  an  ex- 
perienced teamster,  If  the  danger  of  driving  the  horses  with  the  van 
under  the  gateway  was  well  known  to  him,  he  cannot  recover,  al- 
though he  was  acting  under  the  immediate  personal  direction  of 
Dodge.  The  fear  of  the  plaintiff  that  he  would  he  discharged  from 
his  employment  if  he  did  not  obey  the  orders  of  Dodge,  his  employer, 
would  not  justify  him  in  running  a  risk  which  was  well  known  to 
him,  and  then,  if  injured,  in  recovering  damages  from  his  employer." 

In  Wescott  v.  New  York  &  N.  E.  R.  Co.,  153  Mass.  460,  the  court 
held  the  plaintiff  guilty  of  contributory  negligence,  but  said:  "If, 
knowing  that  the  service  was  dangerous,  he  undertook  it  under  the 
order  of  his  superior  through  fear  of  losing  his  position  if  he  re- 
fused, he  must  be  held  to  have  assumed  the  risk." 
.  Burgess  v.  Davis  Sulphur  Ore  Co.,  165  Mass.  71,  "not  assumed  un- 
der such  constraint  of  any  kind  as  deprives  the  act  of  its  voluntary 
character." 

The  quesiion  was  not  raised  in  Davis  v.  Forbes,  171  Mass.  548.  bnt 
.Knowlton,  J.,  dissenting,  said  of  the  rule  that  continuance  at  work, 
knowing  and  appreciating  the  danger,  was,  as  a  matter  of  law,  an  as- 
sumption of  the  risk,  "This  rule  bears  rather  hard  upon  employes, 
for,  ex  hypothesl,  the  employer  is  primarily  in  the  wrong,  and  prac- 
tically the  employe  has  no  alterrative  hut  to  abandon  hfs  contract 
and  quit  the  service,  even  though  that  might  mean  starvation  for  his 
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in  a  recent  case,  where  the  plaintiff  had  been  employed 
many  years,  and  about  a  year  before  the  accident  new 
racks  for  holding  hatchets  were  put  in,  and,  complain- 
ing that  the  hatchets  were  more  likely  to  fall  off  and 
injure  him  than  when  the  old  racks  were  in  use,  he 
"was  notified  that  he  could  go  if  he  would  not  face  the 
chance.  He  stayed  and  took  the  risk.  *  *  ♦  He 
did  so  none  the  less  that  the  fear  of  losing  his  place 
was  one  of  his  motives. "^^  The  nature  of  the  risk,  to- 
gether with  the  doubt  whether  the  defendant  was  neg- 
ligent, and  especially  the  long  continuance  of  the  plain- 
tiff in  service,  justified  the  court  in  ruling,  as  a  matter 
of  law,  that  the  risk  was  assumed,  without  necessarily 
passing  upon  the  weight  to  be  given  his  fear  of  dis- 
charge. 

In  Indiana,  also,  fear  of  discharge  would  not  prevent 
the  application  of  the  rule  that  continuance  in  service 
with  knowledge  and  appreciation  of  the  danger  is  an 
assumption  of  the  risk.^^ 

family.  His  remedy  by  a  suit  upon  his  contract  would  be  costly  and 
uncertain,  and  the  damages  recoverable  would  be  small."  In  this 
case  the  plaintiff  was  injured  by  a  defective  stirrup  leather  fur- 
nished him  the  first  day  of  his  employment.  It  did  not  appear  upon 
what  terms  he  was  employed.     Infra,  §  114b. 

58  Lamson  v.  American  Axe  &  Tool  Co.,  177  Mass.  144  (Court). 

59  See  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Adams,  105  Ind.  151.  See, 
also,  Sweeney  v.  Berlin  &  J.  Envelope  Co.,  101  N.  Y.  520  (machine 
upon  which  plaintiff  worked  was  dangerous,  and  he  objected.  The 
master  "might  call  upon  the  sprvant  to  perform  his  stipulated  serv- 
ice, and  discharge  him  if  it  was  withheld.  A  threat  to  do  so  is  not 
coercion.  Here  there  was  nothing  more.  Under  such  circumstances, 
there  is  no  ground  for  charging  the  defendant  with  negligence,  or 
throwing  upon  it  a  risk  assumed  by  the  plaintiff  when  he  took  em- 
ployment");  Galveston,  H.  &  S.A.Ry.  Co.  v.  Drew,  59  Tex.  10  (plain- 
tiff's objection  to  using  defective  machinery  within  the  scope  of  his 
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If  the  plaintiff  is  not  induced  to  obey  or  to  remain 
at  work  by  fear  of  discharge,  the  general  rule  applies, 
and  his  recovery  is  barred.®" 

I  108.     Contributory  negligence. 

If  the  servant  is  gn^ilty  of  negligence  in  the  nse  of  the 
places,  machinery,  or  materials  furnished  to  him,  it  is  unnec- 
essary to  inquire  whether  the  master  has  been  negligent  or  not. 

The  court,  looking  at  the  plaintiff's  conduct,  may  find 
as  a  matter  of  law  that  he  was  negligent,  or  may  sub- 
mit the  question  of  his  negligence  to  the  jury;  and  in 
either  case  a  finding  of  negligence  on  the  part  of  the 
plaintiff  bars  his  recovery,  whether  or  not  the  defend- 
ant has  failed  in  any  duty  towards  him.  However  great 
care  a  master  may  use  in  furnishing  safe  places  or  ma- 
terials for  the  work,  he  cannot  prevent  injuries  through 
the  servant's  careless  use  of  them ;  and,  even  if  the  mas- 
ter has  himself  been  negligent,  he  is  not  to  be  held  re- 
sponsible when  the  servant's  own  negligence  is  the  proxi- 
mate cause  of  the  injury.  In  cases  of  this  class  the 
courts  often  decide  against  the  right  to  recover  by  say- 
ing that  the  servant  "assumed  the  risk"  of  injury,  in- 
stead of  stating  that  he  was  negligent  or  guilty  of  con- 
tributory negligence,  which  is  the  true  ground  of  deci- 
sion.*'^ Thus,  it  is  said :  "If  a  party  selects  a  danger- 
employment  is  of  no  avail) ;  Atchison.  T.  &  S.  F.  R.  Co.  v.  Schroeder, 
47  Kan.  315  (ordered  to  lift  heavy  rails  without  assistant;  risk  as- 
sumed though  fear  of  discharge) ;  Kean  v.  Detroit  C.  &  B.  R.  Mills, 
66  Mich.  277  (ordered  to  clean  rolls;  takes  obvious  risks);  Jackson 
V.  Georgia  Railroad,  77  Ga.  82  (ordered  to  climb  defective  derrick; 
not  assumed  if  fear  of  discharge) ;  infra,  §  114c. 

•0  Lewis  V.  New  York  &  N.  E.  R.  Co.,  153  Mass.  73,  77. 

•1  Supra,  §§  82,  84,  86.  It  is  often  unnecessary  to  distinguish. 
"Whether  it  be  said  that  the  plaintiff  took  the  risk,  or  that  he  was 
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ous  way  to  perfonn  a  duty  when  there  is  a  safe  way, 
knowing  the  way  selected  to  be  dangerous,  or  if  the 
danger  is  'apparent'  or  'obvious,'  then  he  assumes  the 
risk  and  is  guilty  of  contributory  negligence,"^^ — rather 
a  confusing  way  of  stating  that  every  person  is  bound, 
under  the  circumstances  in  which  he  is  placed,  to  exer- 
cise the  care  of  a  reasonably  prudent  man  to  avoid  in- 
jury. Whether  he  fails  to  exercise  this  care  deliberate- 
ly or  heedlessly  is  unimportant. 

The  ways  in  which  a  servant  may  fail  to  use  due  care 
are  infinite,  and  only  the  most  general  divisions  can 
profitably  be  made.  Thus,  a  servant  may  be  guilty  of 
negligence  in  entering  or  remaining  in  dangerous  places, 
as  when  a  miner  sits  down  under  a  shattered  roof,®^  or 
returns  when  an  explosion  is  expected.^*  So,  car  re- 
pairers starting  to  work  without  giving  warning  or  put- 
ting out  flags  may  be  negligent;®^  railroad  employes  at- 
tempting to  cross  tracks  in  front  of  or  between  moving 


negligent,  or  that  the  defendant's  negligence  was  not  the  proximate 
cause  of  the  injury,  the  result  must  be  that  the  plaintiff  cannot 
recover."  Keenan  v.  Edison  Electric  Illuminating  Co.,  159  Mass. 
379. 

62  Tennessee  C,  I.  &  R.  Co.  v.  Herndon,  100  Ala.  451.  As  to  knowl- 
edge, see  Mahoney  v.  Metropolitan  R.  Co.,  104  Mass.  73  (obstruc- 
tion in  highway);  Dewire  v.  Bailey,  131  Mass.  169  (icy  sidewalk). 

63  Bunt  V.  Sierra  Butte  G.  M.  Co.,  138  U.  S.  483  (Court) ;  Colorado 
Coal  &  Iron  Co.  v.  Carpita,  6  Colo.  App.  248   (Court). 

64  Davis  V.  Graham,  2  Colo.  App.  210.  See,  also,  Colorado  Fuel 
&  Iron  Co.  V.  Cummings,  8  Colo.  App.  541. 

65  Chicago,  B.  &  Q.  R.  Co.  v.  McGraw,  22  Colo.  363  (Jury) ;  O'Rorke 
V.  Union  Pac.  Ry.  Co.,  22  P"'ed.  189  (Court);  Northern  Cent.  Ry.  Co. 
V.  Herchiskel  (C.  C.  A.)  74  Fed.  460;  Whitcomb  v.  McNulty  (C.  C. 
A.)  105  Fed.  863  (Court);  Southern  Pac.  Co.  v.  Pool,  160  U.  S.  438 
(Court) ;  Cloutier  v.  Grafton  &  U.  R.  Co.,  162  Mass.  471;  Nihi.J 
V.  New  York,  N.  H.  &  H.  R.  Co.,  167  Mass.  52  (Court). 
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cars;^®  or  brakemen  jumping  from  cars  without  look- 
ing to  see  \N  here  they  will  land,®^  may  not  be  in  the  ex- 
ercise of  care.  Hiding  on  the  cowcatcher  of  a  locomo- 
tive is  negligence;*'^  but,  as  a  brakeman's  duty  calls  him 
to  the  top  of  cars,  the  manner  in  which  he  rides  there 
generally  raises  a  question  for  the  jury.°®     In  coupling 

««  Stewart  v.  Pennsylvania  Co.,  130  Ind.  242;  Saleni  Stone  &  Lime 
Co.  V.  Griffin,  139  Ind.  141;  Sheets  v.  Chicago  &  I.  C.  Ry.  Co.,  139 
Ind.  682;  Alabama  G.  S.  R.  Co.  y.  Richie,  111  Ala.  297  (Court); 
Tennessee  C,  I.  &  R.  Co.  v.  Hansford,  125  Ala.  349.  See  Whatley  v. 
Zenida  Coal  Co..  122  Ala.  118;  Lord  v.  Pueblo  S.  &  R.  Co.,  12  Colo. 
390  (Court);  Griffin  v.  Boston  &  A.  R.  Co.,  148  Mass.  143:  Whit- 
more  V.  Boston  &  M.  R.  R.,  150  Mass.  477;  Sullivan  v.  Old  Colony 
R.  Co.,  153  Mass.  118  (Court);  Home  v.  Old  Colony  R.  Co.,  161 
Mass.  180  (Court);  Murray  v.  Pitchburg  R.  Co.,  165  Mass.  448; 
Fcss  V.  Old  Colony  R.  Co.,  170  Mass.  168  (Court);  Chicago  &  N.  W. 
Ry.  Co.  V.  Davis  (C.  C.  A.)  53  Fed.  61  (Court);  Weiss  v.  Bethlehem 
Iron  Co.  (C.  C.  A.)  88  Fed.  23;  Bethlehem  Iron  Co.  v.  Weiss  (C. 
C.  A.)  100  Fed.  45;  Grand  Trunk  Ry.  Co.  v.  Baird  (C.  C.  A.)  94 
Fed.  946  (Court);  Mexican  Cent.  Ry.  Co.  v.  Jones  (C.  C.  A.)  107 
Fed.  64  (Jury);  Elliott  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  150  U.  S. 
245  (Court);  Texas  &  Pac.  Ry.  Co.  v.  Gentry,  163  U.  S.  353; 
Louisville  &  N.  R.  Co.  v.  Thornton,  117  Ala.  274  (brakeman,  being 
struck,  staggered  and  was  run  over) ;  Louisville  &  N.  R.  Co.  v. 
Smith  (Ala.)  30  So.  571  (failing  to  watch  for  and  obey  signals). 

67  Brown  v.  Ohio  &  M.  Ry.  Co.,  138  Ind.  648;  Burgin  v.  Louisville 
&  N.  R.  Co.,  97  Ala.  274  (Court) ;  Babcock  v.  Old  Colony  R.  Co.,  150 
Mass.  467;  Thompson  v.  Boston  &  M.  R.  R.,  153  Mass.  391  (Court); 
Donahue  v.  Boston  &  M.  R.  R.  (Mass.)  59  N.  B.  663  (Jury);  H.  C. 
Akeley  Lumber  Co.  v.  Rauen  (C.  C.  A.)  58  Fed.  668;  Dacey  v.  Old 
Colony  R.  Co.,  153  Mass.  112  (attempting  to  get  on  moving  car  at 
night);  Sweat  v.  Boston  &  A.  R.  Co.,  156  Mass.  284  (running  along 
platform  at  night,  injured  by  loose  board). 

«8  Kresanowski  v.  Northern  Pac.  R.  Co.,  18  Fed.  229  (Court) ; 
Baltimore  &  P.  R.  Co.  v.  Jones,  95  U.  S.  439  (Court);  Coyle  v. 
Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.,  155  Ind.  429  (Court).  See  Lock- 
hart  V.  Little  Rock  &  M.  R.  Co.,  40  Fed.  631. 

«»  Schlafl  V.  Louisville  &  N.  R.  Co.,  100  Ala.  377  (Court) ;  Jones 
T.  Alabama  M.  R.  Co.,  107  Ala.  400;  Au  v.  New  York,  L.  E.  &  W.  R. 

(517> 


§  108  EMPLOYERS'  LIABILITY.  [Ch.   9 

cars  a  servant  may  be  negligent  not  only  in  disobeying 
rules  established  for  his  safety/*^  but  by  failing  to  no- 
tice the  construction  of  the  cars,  standing  in  the  wrong 
place,  or  attempting  to  make  the  coupling  while  the 
cars  are  in  motion/^ 

When  there  are  several  ways  by  which  the  plaintiff 
may  go,  and  he  takes  the  more  dangerous  one,  he  may 
be  negligent.'^^     Thus,  if,  instead  of  walking  upstairs, 

Co.,  29  Fed.  72;  Oregon  Short  Line  &  U.  N.  Ry.  Co.  v.  Tracy  (C. 
C.  A.)  66  Fed.  931;  GofE's  Adm'r  v.  Norfolk  &  W.  R.  Co.,  36  Fed. 
299  (Court);  Martin  v.  Baltimore  &  O.  R.  Co.,  41  Fed.  125  (Court); 
St.  Louis  &  S.  F.  Ry.  Co.  v.  Schumacher,  152  U.  S.  77  (Court). 

70  Infra,  §  109. 

Ti  Louisville  &  N.  R.  Co.  v.  Ward  (C.  C.  A.)  61  Fed.  927;  Lake  Erie 
&  W.  Ry.  Co.  V.  Craig  (C.  C.  A.)  73  Fed.  642;  George  v.  Clark  (C.  C. 
A.)  85  Fed.  608;  Morris  v.  Duluth,  S.  S.  &  A.  Ry.  Co.  (C.  C.  A.)  108 
Fed.  747;  Tuttle  v.  Detroit,  G.  H.  &  M.  Ry.,  122  U.  S.  189;  Northern 
Pac.  R.  Co.  V.  Everett,  152  U.  S.  107;  Chicago  &  B.  R.  Co.  v.  Wagner, 
17  Ind.  App.  22;  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Elwood,  25  Ind. 
App.  671;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Buck,  116  Ind.  566; 
Davis  V.  Western  Ry.  Co.,  107  Ala.  626  (Court);  George  v.  Mobile  & 

0.  R.  Co.,  109  Ala.  245  (Court) ;  Western  Railway  v.  Williamson,  114 
Ala.  131;  Southern  Ry.  Co.  v.  Arnold,  114  Ala.  183;  McDonald  v. 
Alabama  M.  Ry.  Co.,  123  Ala.  227  (Court);  Lothrop  v.  Fitchburg  R. 
Co.,  150  Mass.  423  (Court);  Boyle  v.  New  York  &  N.  E.  R.  Co.,  151 
Mass.  102  (Court) ;  Hannah  v.  Connecticut  River  R.  Co.,  154  Mass. 
529  (Court) ;  Graham  v.  Boston  &  A.  R.  Co..  156  Mass.  4;  Browne  v. 
New  York  &  N.  E.  R.  Co.,  158  Mass.  247  (Court);  Goodes  v.  Boston 
&  A.  R.  Co.,  162  Mass.  287;  Larkin  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  166  Mass.  110  (Court). 

72  Columbus  &  W.  Ry.  Co.  v,  Bradford,  86  Ala.  574;  Tennessee  C. 

1.  &  R.  Co.  V.  Herndon,  100  Ala.  451;  Galvin  v.  Old  Colony  R.  Co., 
162  Mass.  533  (Court);  Houlihan  v.  Connecticut  River  R.  Co.,  164 
Mass.  555  (walking  along  track) ;  Welch  v.  New  York,  N.  H.  &  H. 
R.  Co.,  176  Mass.  393  (standing  on  track) ;  Murphy  v.  City  Coal  Co., 
172  Mass.  324  (going  to  dangerous  place  to  see  why  machine  does 
not  work) :  Cunningham  v.  Chicago,  M.  &  St.  P.  R.  Co.,  17  Fed.  882; 
Nyback  v.  Champagne  Lumber  Co.  (C.  C.  A.)  90  Fed.  774;  Cushman 
V.  Cushman  (Mass.)  61  N.  E.  262. 
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he  prefers  to  take  a  defective  elevator,  he  cannot  re- 
ciive:-.'*  , 

If  the  servant  may  choose  his  own  method  of  doing  the 
work,  he  iiiiist  use  due  care.  Thus,  where  he  adopted 
hi?  owu  method  of  blasting,'^*  or  where  he  chose  to  clean 
windows  bv  rigging  a  tackle  outside,  when  he  could  have 
done  it  equally  well  within,^**  he  cannot  recover.  He 
cannot  recover  when  his  injury  is  brought  about  by  the 
misuse  of  machinery,  as  using  a  switch  as  a  step  to 
board  a  moving  car,"^^  or  by  failing  to  use  machinery 
with  due  care.^'     So,  if  he  gropes  about  a  vessel  in  the 

T3  Sievers  v.  Peters  B.  &  L.  Co.,  151  Ind.  642  (Court) ;  McGonigle 
T.  Kane,  20  Colo.  292;  Patterson  v.  Hemenway,  148  Mass.  94  (Court). 

-*  Mulligan  t.  McAlpine,  15  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  789 
(Court). 

75  Erskine  v.  Chino  Valley  B.  S.  Co.,  71  Fed.  270  (Court) ;  Goodlett 
T.  Louisville  &  N.  Railroad,  122  U.  S.  391  (Court:  Sending  car  into 
aut  without  giving  warning). 

T8  Richmond  &  D.  R.  Co.  v.  Bivins,  103  Ala.  142  (Court) ;  The  Sir 
Garnet  Wolseley,  41  Fed.  896  (Court) ;  Anderson  v.  The  Ashebrooke, 
44  Fed.  124  (Court). 

TTTopham  v.  Goodwin  (Nov.  5,  1881)  72  Law  T.  10  (Court:  Pact 
ing  moving  saw);  Warren  v.  Bates  (Oct.  14,  1882)  73  Law  T.  400 
(Court:  Putting  weights  on  safety  valve);  Peirce  v.  Oliver,  18 
Ind.  App.  87  (Court:  Jackscrew);  Arcade  File  Works  v.  Juteau, 
15  Ind.  App.  460  (trying  to  run  machine  of  which  he  is  ignorant); 
Morewood  Co.  v.  Smith,  25  Ind.  App.  264  (Court:  Caught  in  cogs); 
Lafayette  Carpet  Co.  v.  Stafford,  25  Ind.  App.  187  (Court:  Yarn 
drew  plaintiff's  hand  in) ;  Day  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co., 
137  Ind.  206  (Court:  Removing  support  from  board,  which  fell); 
Campbell  v.  Lunsford,  83  Ala.  512  (Court:  Stepping  on  support  of 
undermined  wall);  The  Privateer,  14  Fed.  872  (Court:  Using  tem- 
porary and  unsafe  ladder) ;  Smith  v.  Memphis  &  L.  R.  Co..  18  Fed. 
304  (excessive  speed  on  defective  track) ;  The  John  B.  Lyon,  33 
Fed.  184  (seaman  injured  by  wheel  he  had  wrongfully  unlashed); 
Grant  v.  Union  Pac.  Ry.  Co.,  45  Fed.  673  (attempting  to  board  mov- 
ing engine) ;  Aiken  v.  Smith  (C.  C.  A.)  64  Fed.  896  (Court:  Throw- 
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dark,  when  he  might  have  got  a  light,  he  cannot  recover 
for  falling  through  an  open  hatch  J  ^ 

ing  rope  off  moving  drum) ;  Gowen  v.  Harley  (C.  C.  A.)  56  Fed.  973 
(Court:  Method  of  lifting  box) ;  Southern  Pac.  Co.  v.  Johnson  (C. 
C.  A.)  69  Fed.  559  (engineer  going  out  on  running  board) ;  McCain  v. 
Chicago,  B.  &  Q.  R.  Co.  (C.  C.  A.)  76  Fed.  125  (Court:  Placing  hand 
on  steel  slivers);  McGough  v.  Ropner,  87  Fed.  534  (Court:  Working 
beneath  open  hatch) ;  Washington  &  G.  R.  Co.  v.  McDade,  135  U.  S. 
554  (putting  belt  on  pulley) ;  Ayres  v.  Bull,  5  Times  Law  R.  202 
(Court:  Going  down  steps  hurriedly  in  high-heeled  shoes);  Mul- 
ligan V.  McAlpine,  15  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.)  789  (Court: 
Striking  matcn  near  powder) ;  Felch  v.  Allen,  98  Mass.  572  (use  of 
elevator) ;  Rock  v.  Indian  Orchard  Mills,  142  Mass.  522  (boy  playing 
with  machine) ;  White  v.  Nonantum  Worsted  Co.,  144  Mass.  276 
(noticing  working  of  machine) ;  Moynihan  v.  Hills  Co.,  146  Mass^ 
586  (breaking  of  machine) ;  Glover  v.  Dwigbt  Mfg.  Co.,  148  Mass. 
22  (cleaning  machine) ;  Carey  v.  Arlington  Mills,  148  Mass.  338 
(falling  into  elevator  well) ;  Probert  v.  Phipps,  149  Mass.  258 
(Court:  Caught  in  gearing) ;  Daley  v.  American  Printing  Co..  150 
Mass.  77  (caught  in  set  screw) ;  Murphy  v.  Webster,  151  Mass.  121, 
156  Mass.  48  (Court:  Getting  arm  in  way  of  elevator) ;  Perry  v. 
Smith,  156  Mass.  340  (Court:  Plumber  setting  fire  to  box  soaked 
with  oil);  Henry  v.  King  Philip  Mills,  155  Mass.  361  (Court:  Clean- 
ing engine) ;  Marnin  v.  Kitson  Mach.  Co.,  159  Mass.  156  (Court: 
Taking  load  off  elevator) ;  Cluny  v.  Cornell  Mills,  160  Mass.  218 
(Court:  Failing  to  use  guard  for  saw) ;  Kilroy  v.  Foss,  161  Mass. 
138  (Cour^  Getting  under  stone  raised  by  derrick);  Cunningham 
V.  Merrimac  Paper  Co.,  163  Mass.  89  (Court:  Lifting  defective 
door);  Wilson  v.  Steel  Edge  S.  &  R.  Co.,  163  Mass.  315  (Court: 
Feeding  circular  saw  by  hand) ;  Degnan  v.  Jordan,  164  Mass.'  84 
(Court:  Going  under  defective  elevator) ;  Willey  v.  Boston  Elec- 
tric Light  Co.,  168  Mass.  40  (turning  on  defective  light) ;  Powers 
v.  Boston  &  M.  R.  R.,  175  Mass.  466  (mounting  defective  engine); 
Grimaldi  v.  Lane,  177  Mass.  565  (Jury:  Using  iron  scraper  to  un- 
load, missed  hole) ;  Haskell  v.  Cape  Ann  Anchor  Works  (Mass.) 
59  N.  E.  1113  (Jury:  Getting  under  weight  supported  by  new 
chain);  Victor  Coal  Co.  v.  Muir,  20  Colo.  320  (failing  to  prop  mine>. 
78  The  Saratoga,  87  Fed.  349  (Court) ;  Taylor  v.  Carew  Mfg.  Co., 
143  Mass.  470  (Court);  Murphy  v.  Greeley,  146  Mass.  196  (Court). 
See,  also.  The  Carl,  18  Fed.  655  (Court);  Learoyd  v.  Godfrey,  138 
Mass.  313;  Watts  v.  Boston  Tow-Boat  Co.,  161  Mass.  378  (Court). 
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If  the  plaintiff  is  exposed  to  sudden  and  unexpected 
clanger,  he  is  not  always  to  be  held  responsible  for  act- 
ing wildly  or  without  judgnieut.^"  Also,  "it  can  hardly  be 
expected  that  workmen  will  not  move  a  little  while  they 
are  engaged  about  their  work ;  and  if  they  are  exposed 
to  danger  from  defective  machinery,  of  which  they  are 
unaware,  the  question  is  whether  tliey  were  in  a  posi- 
tion such  as,  without  carelessness,  they  might  be  reason- 
ably and  naturally  expected  to  occupy,  and  not  improp- 
er for  a  person  so  employed. "**• 

§  109.     Disobedience  of  rules. 

Failure  to  obey  rules  established  by  the  master  for  the  safety 
of  the  servant  is  contributory  negligence  when  the  rules  are 
known  to  the  servant  and  enforced  by  the  master. 

The  plaintiff  is  bound  to  obey  the  rules  established 
by  his  master  relating  to  the  conduct  of  the  business, 
and  they  become  part  of  the  contract  of  service;*^  if 
he  disobeys  them,  it  may  be  said  that  he  is  acting  out 
of  the  scope  of  his  employment,®^  though  ordinarily,  in 
such  case,  he  is  held  guilty  of  contributory  negligence.^* 

T9McCaiiley  v.  Tennessee  C,  I.  &  R.  Co.,  93  Ala.  357;  Stevenson 
V.  Chicago  &  A.  R.  Co.,  18  Fed.  493. 

80  Hackett  v.  Middlesex  Mfg.  Co.,  101  Mass.  101,  104. 

81  Pennsylvania  Co.  v.  Whitcomb,  111  Ind.  212;  Cincinnati.  I., 
St.  L.  &  C.  Ry.  Co.  V.  Lang,  118  Ind.  579;  Louisiana,  N.  A.  &  C.  Ry. 
Co.  V.  Heck,  151  Ind.  292;  Crew  v.  St.  Louis,  K.  &  N.  W.  Ry.  Co.,  20 
Fed.  87.  See  Denver,  T.  &  Ft.  W.  R.  Co.  v.  Smock,  23  Colo.  456, 
(examination  of  cars  for  defects;  brakeman  an  expert).  As  to  the 
master's  duty  in  regard  to  rules,  see  supra,  §  C9. 

82  Richmond  &  D.  R.  Co.  v.  Finley  (C.  C.  A.)  63  Fed.  228  (coupling 
cars). 

88  Pryor  v.  Louisville  &  N.  R.  Co.,  90  Ala.  32  (coupling  cars); 
Richmond  &  D.  R.  Co.  v.  Free,  97  Ala.  231  (coupling  cars);  Rich- 
mond &  D,  R.  Co.  V.  Thomason,  99  Ala.  471  (coupling  cars) ;  Louia- 
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But  to  urge  this  defense  it  must  appear  that  the  serv- 
ant knew  the  rules,**  and  it  must  further  appear  that 
the  defendant  caused  them  to  be  observed,  and  that  thej 
had  not  become  a  dead  letter.***  When  the  rule  is  habit- 
ually violated  by  the  employes,  in  order  to  relieve  the 
plaintiff  from  the  charge  of  negligence  in  disobeying  it 
he  must  show  that  the  violation  was  of  long  duration 
and  at  the  time  known  to  him.** 

Tille  &  N.  R.  Co.  T.  Markee,  103  Ala.  160  (signals);  Louisville  &  N. 
R.  Co.  T.  Stutts,  105  Ala.  368  (running  engine  improperly) ;  Alabama 
G.  S.  R.  Co.  T.  Richie,  111  Ala.  297  (coupling  cars);  Sanders  v.  Mc- 
Ghee,  114  Ala.  373  (coupling  cars) ;  Brooks  v.  Northern  Pac.  R.  Co., 
47  Fed.  687  (examination) ;  Central  Trust  Co.  v.  East  Tennessee,  V. 
&  G.  Ry.  Co.,  69  Fed.  353  (riding  on  cars) ;  Kansas  &  A.  V.  Ry.  Co.  v. 
Dye  (C.  C.  A.)  70  Fed.  24;  Gleason  v.  Detroit,  G.  H.  &  M.  Ry.  Co. 
(C.  C.  A.)  73  Fed.  647;  Wabash  &  W.  Ry.  Co.  v.  Morgan,  132  Ind. 
430  (coupling  cars);  Louisville,  E.  &  St  L.  C.  R.  Co.  v.  Utz,  133 
Ind.  265  (examination  of  brakes,  etc.);  Last  Chance  Mining  &  Mill- 
ing Co.  V.  Ames,  23  Colo.  167  (riding  on  car  with  more  men  than 
permitted);  Wescott  v.  New  York  &  N.  B.  R.  Co.,  153  Mass.  460 
(running  of  train). 

»*  Louisville  &  N.  R.  Co.  T.  Hawkins,  92  Ala.  241;  Memphis  &  C. 
R.  Co.  V.  Askew,  90  Ala.  5  (coupling  cars) ;  Brown  v.  Louisville  & 
N.  R.  Co.,  Ill  Ala.  275  (coupling  cars);  Alabama  M.  Ry.  Co.  v.  Mc- 
Donald, 112  Ala.  216;  Georgia  Pac.  Ry.  Co.  v.  Davis,  92  Ala.  300; 
Indiana,  I.  &  I.  R.  Co.  v.  Bundy,  152  Ind.  590;  Flutter  v.  New  York, 
C.  &  St.  L.  R.  Co.  (Ind.  App.)  59  N.  E.  337;  McGhee  v.  Campbell 
(C.  C.  A.)  101  Fed.  936  (using  handcar);  Dunlap  v.  Northeastern 
R.  Co.,  130  U.  S.  649;  Pittsburgh  R.  Co.  v.  Martin  (Ind.  Sup.)  61  N. 
E.  229. 

«»  Hissong  v.  Richmond  &  D.  R.  Co.,  91  Ala.  514 ;  Richmond  &  D. 
R.  Co.  V.  Hissong,  97  Ala.  187  (coupling  cars) ;  Louisville  &  N.  R.  Co. 
T.  Richardson,  100  Ala.  232. 

«•  Louisville  &  N.  R.  Co.  v.  Mothershed,  110  Ala.  143 ;  Alabama 
G.  S.  R.  Co.  V.  Roach,  110  Ala.  266;  Northern  Pac.  R.  Co.  v.  Nickels 
rc.  a  A.)  50  Fed.  718;  Lake  Erie  &  W.  R.  Co.  y.  Craig  (C.  C.  A.) 
80  Fed.  488;  Knickerbocker  Ice  Co.  v.  Finn  (C.  C.  A.)  80  Fed.  483; 
Cleveland.  C,  C.  &  St  L.  Ry.  Co.  v.  Baker  (C.  C  A.)  91  Fed.  224. 
See  Thain  v.  Old  Colony  R.  Co.,  161  Mass.  355. 
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The  defendant,  having  established  rules  and  regula- 
tions, must  provide  some  safe  and  practicable  means 
or  opportunity  of  obeying  them,  and  if,  through  failure 
in  this  regard,  the  plaintiff  is  unable  to  act  in  accord- 
ance with  them,  he  cannot  be  charged  with  negligence.®^ 
The  violation  of  the  rules  by  the  plaintiff  must,  more- 
over, be  the  proximate  cause  of  the  injury.^® 

The  master,  or  a  servant  with  authority  for  the  pur- 
pose, may  waive  the  rules  or  regulations;®*  but,  unless 
the  superior  giving  the  order  is  invested  with  such  au- 
thority, it  would  seem  that  the  servant,  by  obedience  to 
him,  runs  the  risk  of  being  charged  with  negligence  for 
violation  of  them.*** 

§  110.    Temporary  orders. 

Within  the  scope  of  the  employment,  and  during  its  continu- 
ance, the  servant  is  bound  to  perform  the  duties  for  which 
he  was  hired,  and  the  master  is  bound  to  refrain  from  giving 
him  negligent  orders  concerning  the  work,  and,  where  the  na- 
ture of  the  work  requires  it,  must  warn  or  protect  the  servant 
from  danger. 

If  the  master's  directions  expose  the  servant  to  danger,  he 

«7  Memphis  &  C.  R.  Co.  v.  Graham,  94  Ala.  545;  Chicago,  St.  L. 
&  P.  R.  Co.  V.  Fry,  131  Ind.  319. 

88  Ford  V.  Fitchburg  R.  Co.,  110  Mass.  240  (running  engine); 
Louisville  &  N.  R.  Co.  v.  Pearson,  97  Ala.  211  (examining  cars,  etc.) ; 
Louisville  &  N.  R.  Co.  v.  Ward  (C.  C.  A.)  61  Fed.  927  (coupling 
cars) ;  Terre  Haute  &  I.  R.  Co.  v.  Mansberger  (C.  C.  A.)  65  Fed.  196. 

89  Pennsylvania  Co.  v.  Roney,  89  Ind.  453;  Finley  v.  Richmond  & 
D.  R.  Co.,  59  Fed.  419. 

80  Russell  V.  Richmond  &  D.  R.  Co.,  47  Fed.  204.  See,  also.  Powers 
V.  Boston  &  M.  R.  R..  153  Mass.  188;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Reesman  (C.  C.  A.)  60  Fed.  370. 
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may,  by  voluntary  assumption  of  the  risk  or  contributory  neg- 
ligence, bar  recovery  for  the  resulting  injury. 

The  master  is  under  a  continuing  duty  to  exercise 
care  towards  his  servant  in  the  conduct  of  his  work,  and 
if  he  gives  negligent  orders,  or  sends  the  plaintiff  into 
danger  without  warning,  or  requires  work  which  will 
expose  the  servant  to  injury  unless  he  is  protected,  and 
the  master  fails  to  care  for  him,  the  servant  may  re- 
cover. The  master  has  a  right  to  require  of  the  servant 
the  stipulated  services,  and  to  discharge  him  if  he  re- 
fuse to  obey,®^  but  the  servant  may  not  obey  an  order 
exposing  him  to  manifest  dangers  which  an  ordinarily 
prudent  man  would  not  encounter,  without  being  guilty 
of  negligence,  unless  under  such  peculiar  circumstances 
of  exigency  as  would  justify  him  in  complying.^^ 

Order  to  hurry. 

Telling  a  servant  to  work  "quick"  at  a  machine  is 
not  negligence,  and  does  not  permit  him  to  fail  in  ex- 
ercising ordinary  care  to  prevent  injury  from  the  work.^^ 
"It  was  most  pressed  that  the  master  confused  and  drove 
the  plaintiff  forward  into  the  danger  by  saying,  with  an 
oath,  'You  won't  get  that  rope  fast,'  just  as  the  rope 

01  Sweeney  v.  Berlin  &  J.  Envelope  Co.,  101  N.  Y.  520.  See  Bowes 
V.  Press  [1894]  1  Q.  B.  202.  See,  on  fear  of  discharge,  supra,  §  107, 
and  cases  cited. 

82  Last  Chance  Min.  &  Mill.  Co.  v.  Ames,  23  Colo.  167. 

03  Wanner  v.  Kindel,  4  Colo.  App.  168;  Russell  v.  Tillotson,  140 
Mass.  201;  Taylor  v,  Carew  Mfg.  Co.,  140  Mass.  150;  Ciriack  v.  Mer- 
chants' Woolen  Co.,  146  Mass.  182;  Ruchinsky  v.  French,  168  Mass. 
68;  Northern  Pac.  R.  Co.  v.  Egeland,  163  U.  S.  93.  See,  also,  Wright 
v.  Southern  Ry.  Co.,  80  Fed.  260;  Kansas  &  T.  Coal  Co.  v.  Reid  (C. 
C.  A.)  85  Fed.  914;  Great  Northern  Ry.  Co.  v.  Kasischke  (C.  C.  A.) 
104  Fed.  440;  Henderson  v.  Boynton,  173  Mass.  217. 
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began  to  render, — that  is,  to  slip  on  the  cleat  by  jerks 
because  of  the  strain  upon  it.  But  these  words  carried 
no  specific  or  wrong  direction  as  to  the  manner  in 
which  the  plaintiff  should  act.  They  did  not  forbid 
his  letting  the  rope  go  to  get  more  slack,  if  that  was 
proper.  And  we  cannot  think  that  a  jury  would  be  war- 
ranted in  finding  that  an  oath  addressed  to  a  sailor  who 
knew  what  to  do  was  sufficient  to  shift  the  responsibility 
for  a  misstep."^* 

Duty  of  warning  when  nature  of  work  requires  it. 

The  plaintiff  may  properly  be  directed  to  undertake 
some  hazardous  service  within  the  scope  of  the  duties 
he  is  hired  to  perform,  and  he  is  bound  by  his  agree- 
ment to  obey  the  order.  But  if  the  order  places  him  in 
a  position  of  danger,  or  sends  him  into  places  where 
there  is  danger  known  to  the  master  and  not  to  him, 
the  employer  is  guilty  of  negligence  if  he  fails  to  warn 
of  the  risk  or  guard  him  against  it.  The  plaintiff  may 
rely  on  the  master's  care  in  this  respect,  and  is  not 
bound  carefully  to  inspect  every  machine  he  is  told  to 
use  or  place  where  he  is  sent.  Thus,  it  is  negligence  for 
the  master  to  send  the  plaintiff  upon  a  dangerous  pile 
of  lumber  without  warning,  and  the  servant  is  not  bound 
to  insi)oct  it  before  obeying.^^  So,  where  he  is  directed 
•to  work  under  an  overhanging  rock,  and  is  told  that. 

•*  Williams  v.  Churchill.  137  Mass.  243,  215;  Coyne  v.  Union  Pac. 
Ry.  Co..  133  U.  S.  370. 

»»  Millard  v.  West  End  St.  Ry.  Co.,  173  Mass.  512  (Jury);  McCoy 
T.  Inhabitants  of  Westborough,  172  Mass.  504  (Jury:  Superin- 
tendent standing  near  crack  of  trench  caused  it  to  cave) ;  Gagnon 
V.  Seaconnet  Mills,  165  Mass.  221  (Jury:  Told  to  sit  on  truck 
loaded  with  timber) ;  Southern  Ry.  Co,  v.  Shields,  121  Ala,  460 
(Jury:     Ordered  to  stop  cars  in  unusual  way). 
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it  is  safe.®*  The  duty  of  warning  does  not  exist  where 
the  risk  is  obvious  and  the  plaintiff  may  protect  him- 
self.»^ 

The  nature  of  the  work  which  the  plaintiff  is  hired 
to  do,  or  the  character  of  the  service  he  temporarily 
performs,  may  not  expose  him  to  danger  unless  the 
master  fails  to  take  precautions;  and  in  such  case  the 
master  owes  him  the  duty  of  protection  during  the 
work,  and  the  plaintiff  may  rely  upon  the  duty  being 
performed.  Thus,  where  a  track  repairer  was  hurt,  it 
was  said:  "The  defendant  had  put  the  plaintiff  in  a 
position  in  which  the  more  closely  he  attended  to  his 
duty  the  less  he  was  able  to  be  on  the  watch,  and  had 
put  a  foreman  there  for  the  express  purpose  of  warning 
him.  Under  such  circumstances  the  jury  might  well  say 
that  the  plaintiff  was  justified  in  relying  on  the  fore- 
man's doing  what  the  defendant  admitted  that  he  was 

86  Burgess  v.  Davis  Sulphur  Ore  Co.,  165  Mass.  71  ( Jury) ;  Donar 
hoe  V.  Old  Colony  R.  Co.,  153  Mass.  356  (Jury:  Warning  of  de- 
fective car) ;  Hawkins  v.  Johnson,  105  Ind.  29  (that  way  under 
shaft  has  been  raised);  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Brown 
(C.  C.  A.)  56  Fed.  804  (should  warn  that  supports  of  roof  had  been 
removed);  Northwestern  Fuel  Co.  v.  Danielson  (C.  C.  A.)  57  Fed. 
915  (Jury:  Removed  supports  of  trestle  without  warning);  Hauss 
V.  Lake  Erie  &  W.  R.  Co.  (C.  C.  A.)  105  Fed.  733  (Jury:  Should 
warn  when  track  is  being  repaired).     See,  also,  supra,  §§  63,  105. 

97  Russell  V.  Tillotson,  140  Mass.  201  (Court:  Ordered  to  repair 
belt  box,  and  caught  in  shaft) ;  Wescott  v.  New  York  &  N.  E.  R.  Co., 
153  Mass.  460  (Court:  Obaying  order  to  proceed  witn  train,  know- 
ing another  due);  Haley  v.  Case,  142  Mass.  316  (Jury:  Ordered  to 
drive,  ran  under  a  low  sign) ;  Ogden  v.  Rummens,  3  Fost.  &  F.  751 
(Jury:  Ordered  to  shore  up  an  arch,  which  fell);  Thompson  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  14  Fed.  564  (Jury:  Ordered  to  work 
on  bank  liable  to  cave) ;  Motey  v.  Pickle  M.  &  G.  Co.  (C.  C.  A.) 
74  Fed.  155  (Court:  Ordered  to  take  brace  from  between  slabs, 
which  fell.     See.  also,  supra,  §§  92,  85,  9P 
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bound  to  do.  and  said  that  he  did."®*  But  it  must  ap- 
pear tliat  the  defendant  had  in  some  way  given  the  plaiD« 
tiff  a  right  to  expect  and  to  rely  upon  warning  or  pro- 
tection in  order  to  excuse  him  from  using  his  eyes.*® 

The  character  of  the  plaintiff's  work  may  be  so  en- 
grossing that  his  failure  to  guard  against  a  danger 
which  he  knows  cannot  be  considered  negligent.  "If 
the  service  to  be  performed  by  the  plaintiff  was  of  a 
character  to  require  that  his  exclusive  attention  should 
be  fixed  upon  it,  and  that  he  should  act  with  rapidity 
and  promptness,  it  could  hardly  be  expected  that  he 
should  always  bear  in  mind  the  existence  of  the  defect 
or  be  prepared  at  all  times  to  avoid  it."^*^*^ 

The  plaintiff  may  obey  the  order  or  encounter  the 

*8  Davis  V.  New  York,  N.  H.  &  H.  R.  Co.,  159  Mass.  532,  535 
(Jury);  Maguire  v.  P'itchburg  R.  Co.,  146  Mass.  379  (Jury:  Im- 
plied assurance  that  track  is  clear) ;  Scullane  v.  Kellogg,  1C9  Mass. 
544  (Jury:  Sent  to  bottom  of  elevator  shaft,  and  foreman  promised 
to  warn);  Louisville,  E.  &  St,  L.  C.  Ry.  Co.  v.  Manning,  131  Ind. 
528  (Jury:  Car  repairer  has  right  to  warning);  G.  H.  Hammond 
Co.  V.  Mason.  12  Ind.  App.  469  (Jury:  Customary  to  designate  de- 
fective cars);  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Peterson  (Ind.)  59 
N.  E.  1044  (Jury:  Track  repairer);  Richmond  &  D.  R.  Co.  v.  Far- 
mer, 97  Aia.  141  (Jury:  Watching  switch  when  engine  came  with- 
out warning  that  he  expected >. 

»»  Lynch  v.  Ecsion  &  A.  R.  Co.,  159  Mass.  536. 

100  Snow  V.  Housatonic  R.  Co.,  8  Allen  (Mass.)  441.  450;  Haley  v. 
Case,  142  Mass.  316,  323  (backing  wagon  under  gateway);  Babcock 
V.  Old  Colony  R.  Co.,  150  Mass.  467  (brakeman  struck  pile  of  sleep- 
ers near  track) ;  Gustafsen  v.  Washburn  &  Moen  Mfg.  Co.,  153  Mass. 
468  (pushing  car,  fell  in  ditch);  Baltimore  &  O.  &  C.  R.  Co.  v. 
Leathers,  12  Ind.  App.  544  (Jury:  Brakeman,  hurriedly  called  to 
loose  brakes,  injured  by  defective  one);  Norman  v.  Wabash  R.  Co. 
(C.  G.  A.)  62  Fed.  727  (Jury:  Looking  at  marks  on  cotton  bales, 
did  not  notice  defective  floor) ;  Kane  v.  Northern  Central  Ry.  Co., 
128  U.  S.  91  (Jury:  Brakeman  noticed  and  reported  loose  step; 
Immediately  after,  hurriedly  going  to  set  brakes,  he  forgot  it). 
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risks  through  fear  of  dit^charge,  and,  when  this  motive 
appears,  the  better  opinion  seems  to  be  that  the  question 
of  his  voluntary  assumption  of  them  should  be  sub- 
mitted to  the  jurj.^°* 

§  111.    Eeliance  on  care  of  master. 

A  servant  has  a  right  to  rely  upon  the  exercise  of  reason- 
able care  by  the  master  and  his  delegates  in  performing  the 
obligations  cast  upon  him. 

Every  man  has  a  right  to  assume,  unless  he  has  no- 
tice to  the  contrary,  that  persons  with  whom  he  is 
brought  in  contact  will  exercise  reasonable  care  under 
the  circumstances  not  to  do  him  injury,  and  he  may  gov- 
ern his  actions  in  accordance  with  this  assumption.  The 
same  principle  applies  when,  owing  to  the  relation  be- 
tween them,  certain  obligations  are  cast  upon  one  for 
the  benefit  of  another;  and  a  servant  is  not  bound  to 
anticipate  that  the  master  will  fail  to  use  due  care  in 
performing  the  duties  owed  by  him.^'^^  "Within  the 
chosen  sphere  of  mutual  duty,  during  the  progress  of 
the  employment,  both  employer  and  employe  must  be 
diligent,  and  co-operate  to  secure  the  employe  against 
personal  injury, — the  employe  to  protect  himself  against 
all  known  and  obvious  dangers,  and  the  employer  to  see 
to  it  that  the  instrumentalities  furnished  by  him  are 
reasonably  safe  and  free  from  lurking  and  unexpected 

.   101  Supra.  §  107. 

102  Patterson  v.  WaHace,  1  Macq.  H.  L.  Cas.  748;  Smith  v.  Baker 
ri891]  App/Cas.  325;  Hough  v.  Railway  Co.,  100  U.  S.  213;  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  v.  Sanford,  117  Ind.  265;  Snow  v.  Honsa- 
tonic  R.  Co.,  8  Allen  (Mass.)  441.  See.  also,  Daniel  v.  Metropolitan 
Ry.  Co.,  L.  R.  5  H.  L.  Sc.  45;  Fox  v.  Sackett,  10  Allen  (Mass.)  535. 
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peril.     The  failure  to  perform  this  reciprocal  duty  is 
negligence."^ '^^ 

The  servant  may  properly  rely  upon  the  belief  that 
the  master  will  use  due  care  in  hiring  competent  work- 
men ;^®^  and  when  an  employe  is  charged  with  the  per- 
formance of  the  master's  duty  it  may  be  assumed  that 
he  will  exercise  care  in  regard  to  it/"^  and  that  he  will 
not  adopt  improper  methods  of  work  or  select  unsuitable 
materia Is,^*^"  and  that,  if  he  places  the  servant  in  a  dan- 
gerous place,  he  will  warn  or  protect  him.^°^  But  this 
assumption  does  not  relieve  the  plaintiff  of  the  necessity 
of  using  reasonable  care.^°^ 

losMcFarlan  Carriage  Co.  \  Potter,  153  Ind.  107,  112.  "It  is 
his  duty  to  use  ordinary  can^  in  informing  himself  of  the  dan- 
gers and  responsibilities  atteiilng  his  employment,  and  to  take 
the  same  degree  of  care  in  avoldi!'?  accident  and  injury.  This  duty 
on  his  part  is  said  to  be  correlt.Lfve  to  the  master's  duty  of  em- 
ploying a  like  measure  of  care  for  the  servant's  protection  and 
safety.  Moreover,  the  servant's  duty  in  thip  regard,  like  that  of  his 
master,  is  a  continuing  one."  "Wells  v.  Coe,  9  Colo.  159,  166;  Union 
Pac.  Ry.  Co.  v.  Jarvi  (C.  C.  A.)  53  Fed.  65. 

lo*  Summerhays  v.  Kansas  Pac.  Ry.  Co.,  2  Colo.  484;  Pennsylvania 
Co.  V.  Roney,  89  Ind.  453;  Chicago  &  Eastern  I.  R.  Co.  v.  Beatty,  13 
Ind.  App.  604. 

105  Louisville  &  N.  R.  Co.  v.  Bouldin,  121  Ala.  197;  Willey  v.  Bos- 
ton Electric  Light  Co.,  168  Mass.  40. 

106  O'DriscoU  v.  Faxon,  156  Mass.  527;  Gibson  v.  Sullivan,  164 
Mass,  557;  Powers  v.  City  of  Fall  River,  168  Mass.  60. 

lOT  McCoy  V.  Inhabitants  of  Westborough,  172  Mass.  504;  Murphy 
V.  City  Coal  Co.,  172  Mass.  324;  Millard  v.  West  End  St.  Ry.  Co.,  173 
Mass.  512;  Southern  Ry.  Co.  v.  Shields,  121  Ala.  460;  Hauss  v.  Lake 
Erie  &  W.  R.  Co.  (C.  C.  A.)  105  Fed.  733.  The  plaintiff  may  expect 
that  other  servants  will  obey  the  master's  regulations.  See  Babcock 
V.  Old  Colony  R.  Co.,  150  Mass.  467;  Sullivan  v.  Fitchburg  R.  Co., 
161  Mass.  125.     See,  also,  cases  cited  supra,  §  110. 

108  Alabama  Great  Southern  R.  Co.  v.  Roach.  110  Ala.  266;  supra, 
§  110. 
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The  servant  may  assume  that  there  are  no  defects  in 
the  machinery  until  he  has  or  ought  to  have  knowledge 
to  the  contrary.^*^^  Thus,  where  a  brakeman  riding  on 
top  of  a  car  with  his  face  to  the  rear  was  struck  by  a 
low  bridge,  it  was  held :  "It  was  not  negligent  for  him 
so  to  ride,  although  he  knew  there  were  low  bridges 
under  which  the  car  must  pass,  because  he  had  the  right 
to  suppose  that  the  telltales  ^vould  be  in  order,  and  in 
their  proper  position,  and  that  he  would,  by  means  of 
their  action,  receive  sufficient  warning  to  enable  him 
to  avoid  collision  with  bridges."^^^  He  may  likewise 
assume  that  the  places  where  he  is  required  to  w^ork  are 
reasonably  safe,  and  thus  he  may  assume  that  a  railroad 
2ias  properly  constructed  its  roadbed.^^^ 

But  the  right  to  rely  upon  the  care  of  the  master  or 
his  delegates  is  of  avail  in  determining  the  due  care 
of  the  plaintiff  only  when  the  defect  or  danger  is  such 
that  he  is  not  himself  bound  to  know  it ;  and  therefore, 
where  the  servant  has  an  equal  opportunity  with  the 
master  to  observe  it,  and  is  e(iually  bound  to  observe  it, 
he  is  guilty  of  negligence  in  failing  to  do  so."^ 

§  112.    Equal  opportunity  to  discover  danger. 

"While  a  servant  may  have  an  opportunity,  he  is  not  bound 
to  make  a  critical  examination  of  the  condition  of  an  imple- 
ment or  item  of  machinery  before  using  it,  to  ascertain  if  it 

109  Louisville  &  N.  R.  Co.  v.  Orr,  91  Ala.  548;  Louisville  &  ^N,  R. 
Co.  V.  Baker,  106  Ala.  624. 

110  Maher  v.  Boston  &  A.  R.  Co.,  158  Mass.  36,  44. 

111  Union  Pacific  Ry.  Co.  v.  O'Brien,  161  U.  S.  451. 

112  Infra,  §§  112,  113. 
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contains  any  latent  defects,  unless  so  required  by  the  terms 
of  his  emplojrment."^" 

"An  employe  is  held  by  the  law  to  the  use  of  ordinary 
care  for  his  own  safety ;  so  that,  if  he  voluntarily  under- 
takes to  do  work  attended  with  danger  which  is  ob- 
vious, he  impliedly  assumes  the  risk  involved  in  its  ex- 
ecution. It  does  not  follow,  however,  that  he  is  guilty 
of  negligence  in  working  merely  because  he  knows  the 
work  to  be  dangerous,  without  regard  to  the  degree  of 
danger  and  risk  involved,  nor  unless  it  be  of  a  degree 
which  would  ordinarily  deter  one  of  ordinary  prudence 
from  the  undertaking.  *  *  *  In  the  matter  of  in- 
vestigating a  risk  which  is  not  plainly  apparent  in  the 
nature  of  the  work,  the  employer  and  employe  do  not 
always  stand  on  the  same  footing,  since  the  employe 
may  to  some  extent  rely  upon  the  judgment  of  the  em- 
ployer, or  of  a  superior  in  the  same  service.""* 

"Where  a  defect  is  open  and  obvious  to  both  master 
and  servant,  both  will  ordinarily  be  chargeable  with 
notice  of  its  existence.  Where,  however,  the  defect  is 
latent,  the  master  and  servant  are  not  equally  chargeable 
with  knowledge  of  its  existence,  although  they  may  have 
equal  opportunities  to  ascertain  it.  This  is  true  for  the 
very  obvious  reason  that  the  duties  resting  upon  them  to 
search  for  or  discover  it  are  not  the  same.  Both  master 
and  servant  must  exercise  reasonable  care;  but  reason- 
able care  upon  the  part  of  the  servant  does  not  require 
of  him  an  inspection  to  discover  latent  defects,  while 
reasonable  care  upon  the  part  of  the  master  does  require 
such  inspection  from  hira.""'' 

ii»  Louisville,  E.  &  St.  L.  R.  Co.  v.  Berry.  2  Ind.  App.  427,  431. 
"♦  Southern  Ry.  v.  Guyton,  122  Ala.  231,  241. 

118  Salem  Stone  &  Lime  Co.  v.  Tepps,  10  Ind.  App.  516,  518;  Louis- 
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"The  risk  of  the  safety  of  the  machinery  is  not  as- 
sumed by  an  employe  unless  he  knows  the  danger,  or 
unless  it  is  so  obvious  that  he  will  be  presumed  to  know 
it.  He  takes  the  risk  of  known  or  obvious  dangers,  and 
not  of  others.  ♦  ♦  ♦  The  plaintiffs  might  well  rely 
somewhat  upon  the  expectation  that  the  defendant 
would  provide  proper  machinery  for  lowering  them  to 
their  work,  and  they  were  not  called  upon  to  be  over- 
strict  in  an  examination  into  its  safety."^ ^® 

The  servant  has  equal  duty  and  equal  opportunity  to 
observe  the  defects  and  dangers  in  simple  tools  or  in- 
struments, like  hoes,  ladders,  wrenches,  and  the  like,^^''^ 
and  takes  the  risk  of  the  dangers  in  using  them.  But 
this  is  not  true  of  complicated  machinery,  about  which 
he  cannot  be  expected  to  know.^^*  So,  as  to  dangers  in 
places  of  work,  he  assumes  only  those  which  he  is  bound 
to  discover  and  has  opportunity  to  discover.^  ^® 

ville,  N.  A.  &  C.  Ry.  Co.  v.  Buck,  116  Ind.  566;  Pittsburgh,  Cincin- 
nati, C.  &  St.  L.  Ry.  Co.  V.  Moore,  152  Ind.  345;  Wells  v.  Coe,  9  Colo. 
159,  163.  See,  also.  Lawless  v.  Connecticut  River  R.  Co.,  136  Mass. 
1;  Haley  v.  Case,  142  Mass.  316;  Lothrop  v.  Fitchburg  R.  Co.,  150 
Mass.  423. 

116  Myers  v.  Hudson  Iron  Co.,  150  Mass.  125,  134. 

117  Burlington  &  C.  R.  Co.  v.  Liehe,  17  Colo.  280;  American  Car- 
bon Co.  V.  Jackson,  24  Ind.  App.  390. 

118  King  V.  Ohio  &  M.  Ry.  Co.,  14  Fed.  277  (Jury:  Cars  safe  for 
coupling);  Carpenter  v.  Mexican  Nat.  R.  Co.,  39  Fed.  315  (Jury: 
Defective  brake);  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Linney  (C.  C.  A.) 
59  Fed.  45  (Jury:  Inspection  of  cars) ;  Grace  &  Hyde  Co.  v.  Ken- 
nedy (C.  C.  A.)  99  Fed.  679  (Jury:  Rigging  guy  rope) ;  Mason  & 
O.  R.  Co.  V.  Yockey  (C.  C.  A.)  103  Fed.  265  (Jury:  Valves  on  en- 
gine);  Tennessee  Coal  &  Iron  Co.  v.  Currier  (C.  C.  A.)  108  Fed.  19 
(Jury:  Higher  tramcar  furnished) ;  Bartholomeo  v.  McKnight 
(Mass.)  59  N.  E.  804  (Jury:  Unshored  trench).  See,  as  to  im- 
proper loading  of  cars,  James  B.  Clow  &  Sons  v.  Boltz  (C.  C.  A.)  92 
Fed.  572;  cases  cited  supra,  §§  95,  96. 

119  Johnson  v.  Oakes,  70  Fed.  566  (Court:  Tackle  falling  from 
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Where  a  plaintiff  was  injured  by  a  defective  foreign 
car  which  the  defendant  failed  to  inspect,  an  instruction 
that  the  plaintiff  could  not  recover  if  he  "knew,  or  by 
the  exercise  of  ordinary  care  could  have  known,  that  it 
was  the  custom  of  the  defendant  company  not  to  inspect 
cars  that  were  brought  in"  under  certain  circumstances, 
was  refused.  The  court  held  that  the  defendant  was 
bound  to  inspect,  and  said:  "No  reason  can  be  found 
for,  and  no  authority  exists  supporting,  the  contention 
that  an  employe,  either  from  his  knowledge  of  the  em- 
ployer's methods  of  business  or  from  a  failure  to  use 
ordinary  care  to  ascertain  such  methods,  subjects  him- 
self to  the  risks  of  appliances  being  furnished  which 
contain  defects  that  might  have  been  discovered  by  rea- 
sonable inspection.  The  employer,  on  the  one  hand, 
may  rely  on  the  fact  that  his  employe  assumes  the  risks 
usually  incident  to  the  employment.  The  employe,  on 
the  other,  has  the  right  to  rest  on  the  assumption  that 
appliances  furnished  are  free  from  defects  discoverable 
by  proper  inspection,  and  is  not  submitted  to  the  danger 
of  using  appliances  containing  such  defects  because  of 
his  knowledge  of  the  general  methods  adopted  by  the  em- 
ployer in  carrying  on  his  business,  or  because  by  ordinary 
care  he  might  have  known  of  the  methods,  and  inferred 

house);  Mexican  Cent.  Ry.  Co.  v.  Murray  (C.  C.  A.)  102  Fed.  264 
TJury:  Defective  bridge) ;  New  York,  N.  H.  &  H.  R.  Co.  v.  O'Leary 
(C.  C.  A.)  93  Fed.  737  (Jury:  Guy  stretched  across  track);  Smoot 
V.  Mobile  &  M.  Ry.  Co,.  67  Ala.  13  (duty  to  examine  coupling); 
Whaltey  v.  Zenida  Coal  Co.,  122  Ala.  118  (Jury:  Defective  tram- 
way); Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Kirksey  (C.  C.  A.)  60  Fed. 
999  (duty  to  watch  for  signals);  Ervin  v.  Evans,  24  Ind.  App.  335 
(Court:  Taking  down  pulley).  Where  rule  requires  him  to  inspect 
brakes,  etc.,  he  is  bound  to  do  so.  Terre  Haute  &  I.  R.  Co.  v.  Prultt, 
25  Ind.  App.  227.     See  cases  cited  supra,  §§  95.  96. 
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therefrom  that  danger  of  unsafe  appliances  might  arise. 
*  *  *  And  whilst  this  does  not  justify  an  employe  in 
using  an  appliance  which  he  knows  to  be  defective,  or 
relieve  him  from  observing  patent  defects  therein,  it 
obviously  does  not  compel  him  to  know  or  investigate 
the  employer's  modes  of  business,  under  the  penalty,  if 
he  does  not  do  so,  of  taking  the  risk  of  the  employer's 
fault  in  furnishing  him  unsafe  appliances."^^'' 

The  servant  is  bound  always  to  use  reasonable  care  to 
notice  defects  which  may  cause  him  injury,  and  be  on 
his  guard  against  them.  Thus,  where  the  plaintiff,  while 
cleaning  a  machine  at  rest,  was  injured  by  its  sudden 
starting,  "she  testified  that  she  had  never  seen  this  ma- 
chine start  of  itself,  and  did  not  know  that  it  had  ever 
done  so,  though  she  had  seen  other  machines  so  start, 
— at  least  one  other,  upon  which  she  was  not  working  at 
the  time.  The  fact  that  this  had  happened  within  her 
knowledge  with  other  machines,  equipped  with  other 
pulleys  and  belts,  might  or  might  not  be  deemed  sufifl- 
cient  to  put  her  on  her  guard.  That  would  be  for  the 
jury  to  say."^^*  But  in  a  case  where  the  plaintiff  was 
experienced  in  handling  and  packing  bottles  of  beer,  ale, 
and  the  like,  and  was  injured  by  the  explosion  of  a  bottle 
of  ale,  two  others  having  previously  exploded,  although 
he  had  never  before  seen  it  happen,  he  knew  the  danger 
and  assumed  the  risk.^^^ 

120  Texas  &  Pac.  Ry.  Co.  v.  Archibald,  170  U.  S.  665,  672. 

121  Donahue  v.  Drown,  154  Mass.  21  (Jury) ;  Mooney  v.  Connecti- 
cut River  Lumber  Co.,  154  Mass.  407  (Jury);  Anderson  v.  Duck- 
worth, 162  Mass.  251. 

122  Lehman  v.  Van  Nostrand,  165  Mass.  233  (Court);  Bessemer 
Land  &  Imp.  Co.  v.  Dubose,  125  Ala.  442  (Court:     Vicious  mule). 
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Making  safe  a  defective  machine  or  place. 

"Laborers  who  were  eraploj'ed  to  aid  in  this  effort  [to 
make  safe  the  roof  of  a  mine]  took  upon  themselves 
whatever  of  added  risk  might  have  come  from  the  then 
situation  of  the  entry.  It  is  a  most  undoubted  principle 
that,  where  a  piece  of  property  is  out  of  repair,  the  men 
who  are  emplo^^ed  in  making  it  safe  take  upon  them- 
selves whatever  of  added  risk  comes  from  the  existing 
condition  of  the  place  or  the  work."^^^  Where  the  plain- 
tiff was  sent  to  repair  a  washed-out  track,  there  was  no 
duty  to  provide  a  safe  place  for  him  to  work,  since  \p  was 
his  duty  to  make  it  safe.^^^  Some  one  has  to  be  first 
in  the  place  of  danger,  and  a  servant  sent  into  a  room 
where  au  explosion  had  occurred,  and  injured  by  a 
piece  of  iron  falling  upon  him,  cannot  expect  that  it 
has  been  inspected,  or  rely  upon  the  protection  of  any 
other  person.^  2*^ 

He  is  not  to  be  exposed  to  other  dangers  than  those 
he  must  reasonably  expect  to  encounter.  Thus,  where 
the  plaintiff  was  injured  while  repairing  a  machine,  it 
was  said:  "Assuming  that  if  the  plaintiff  was  asked 
generally  to  examine  the  machine,  and  to  repair  it  if 
he  could,  the  defendant  was  not  at  fault  as  to  the  plain- 
tiff by  reason  of  any  defect  or  danger  connected  with 
the  whole  apparatus.  Yet,  if  the  plaintiff  was  asked 
only  to  repair  a  specific  part  of  the  mechanism,  it  might 
be  the  defendant's  duty  to  warn  him  of  a  danger  not  ap- 

»23  Colorado  Coal  &  Iron  Co.  v.  Lamb,  6  Colo.  App.  255,  266;  Fin- 
layson  v.  Utica  Mining  &  Milling  Co.  (C.  C.  A.)  67  Fed.  507  (earth 
falling  in  mine).     See  cases  cited  supra.  §§  95.  105. 

124  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jackson  (C.  C.  A.)  65  Fed.  48.  See 
supra,  §  105. 

125  Kanz  V.  Page,  168  Mass.  217. 
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parent,  and  when  due  to  the  improper  working  of  some 
part  of  the  apparatus  distinct  from  that  which  he  was 
asked  to  repair;  as,  for  instance,  to  the  creeping  of  the 
belt  from  the  loose  to  the  tight  pulley."^  ^^ 

§  113.     Assurances  of  safety. 

Whether  the  servant  knew  and  appreciated  the  risk  to  which 
he  is  exposed  may  be  affected  by  assurances  of  safety  g^ven 
him  by  some  superior.  But  such  assurances  are  merely  ele- 
ments to  be  considered  in  determining  the  question,  and  do  not 
of  themselves  prevent  his  assumption  of  the  risk  or  permit 
him  carelessly  to  expose  himself  to  it. 

If  a  danger  is  obvious,  or  such  as  a  person  of  the  plain- 
tiff's capacity  must  have  both  known  and  appreciated, 
unless  he  recklessly  refrained  from  noticing  it,  the  court 
has  no  difficulty  in  finding  the  requisite  knowledge  and 
appreciation  of  danger  from  which  inferences  as  to 
the  plaintiff's  assumption  of  it,  or  negligence  in  regard 
to  it,  may  be  drawn.  When  the  danger  is  not  of  this 
character,  the  question  which  the  court  must  determine 
is  whether,  in  the  exercise  of  due  care,  the  plaintiff  ought 
to  have  known  and  appreciated  it;  and,  "in  the  matter 
of  investigating  a  risk  which  is  not  plainly  apparent  in 
the  nature  of  the  work,  the  employe  may  to  some  ex- 
tent rely  upon  the  judgment  of  the  employer,  or  of  a 
superior  in  the  same  service."^^''^  Due  care  on  his  part 
does  not  require  him  to  anticipate  that  the  master  has 

i26Martineau  v.  National  Plank  Book  Co.,  166  Mass.  4.  10;  Cote  v. 
Lawrence  Mfg.  Co.  (Mass.)  59  N.  E.  656  (Jury:  In  a  fire,  plaintiff 
went  under  chimney  and  was  injured  by  burning  planks  thrown 
down  by  another  servant.  As  superintendent  knew  planks  were  so 
thrown,  he  ought  to  have  warned). 

127  Southern  Railway  v.  Guy  ton,  122  Ala.  231,  241;  supra,  §§  94,  95. 
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failed  in  his  duty  towards  him,  or  furnished  him  with 
machinery  or  appliances,  or  sent  him  to  places,  that  are 
less  safe  than  they  appear.^^^  Nor  does  due  care  on 
his  part  always  require  him  to  disregard  an  assurance 
that  the  places  or  machinery  are  safe.  This  is  an  ele- 
ment to  be  considered. 

"When  we  say  that  a  man  appreciates  a  danger,  we 
mean  that  he  forms  a  judgment  as  to  the  future,  and 
that  his  judgment  is  right.  But  if  against  this  judg- 
ment is  set  the  judgment  of  a  superior,  one,  too,  who,' 
from  the  nature  of  the  callings  of  the  two  men  and  of 
the  superior's  duty  seems  likely  to  make  the  more  ac- 
curate forecast,  and  if  to  this  is  added  a  command  to 
go  on  with  his  work  and  to  run  the  risk,  it  becomes  a 
complex  question,  of  the  particular  circumstances, 
whether  the  inferior  is  not  justified  as  a  prudent  man 
in  surrendering  his  own  opinion  and  obeying  the  com- 
mand. The  nature  and  the  degree  of  the  danger,  the 
extent  of  the  plaintiff's  appreciation  of  it,  and  the  exi- 
gency of  the  work,  all  enter  into  consideration,  and  no 
universal  rule  can  be  laid  down."^^®  Thus,  where  the 
plaintiff  was  set  to  w^ork  under  an  overhanging  rock,  it 
appeared  that  he  asked  if  it  was  safe,  and  the  superin- 
tendent said:     "Yes;  it  is  all  right.     We  tried  to  bar 

128  Supra,  §  111. 

isoMcKee  v.  Tourtellotte,  167  Mass.  69,  71  (defendant  said  ditch, 
which  later  caved,  was  all  right) ;  Hennessy  v.  City  of  Boston,  161 
Mass.  502  (caving  of  trench);  Coan  v.  City  of  Marlborough,  164 
Mass.  206  (caving  of  trench);  Union  Pac.  R.  Co.  v.  Fort,  17  Wall. 
(U.  S.)  553  (boy  sent  to  put  belt  on  moving  machinery  might  rely 
on  foreman's  judgment  that  there  was  no  danger).  The  master  may 
expressly  guaranty  to  take  the  risks,  but  this  does  not  relieve  the 
plaintiff  of  the  necessity  of  using  care.  Phillips  v.  Michaels,  11  Ind. 
App.  672.     See  Anderson  v.  Duckworth,  162  Mass.  251. 
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down  some  rock,  and  it  would  not  come."  It  was  held 
that  the  question  of  the  plaintiff's  care  in  working  where 
he  did  was  for  the  jurj.^^^  In  a  later  case  the  plaintiff, 
a  boy,  was  injured  by  the  breaking  of  a  stirrup  leather. 
He  had  noticed  a  bad  place  in  the  strap,  and  told  Ab- 
bott, his  foreman,  that  it  did  not  look  right.  "Abbott 
took  it  out  of  his  hand,  got  hold  of  it,  and  pulled  it; 
that  he  then  put  in  on  the  floor  and  pulled  it  up,  and 
said  it  was  strong  enough  to  hold  him,  and  that  it  had 
got  to  hold  the  plaintiff  until  he  got  a  new  one."  The 
plaintiff  further  testified  "that  he  believed  the  straps 
were  strong  enough  after  Abbott  tested  them  and  told 
him  they  were  strong  enough."  The  court  held,  as  a 
matter  of  law,  that  the  plaintiff  knew  and  appreciated 
the  risk.  "There  seems  to  have  been  what  amounted 
to  a  common  examination  of  the  strap  by  the  plaintiff 
and  Abbott,  and  though  the  plaintiff  relied  to  some  ex- 
tent, as  was  natural,  on  Abbott's  judgment,  he  appears 
to  have  satisfied  himself,  from  the  test  made,  that  the 
strap  was  suitable  for  use  in  the  condition  in  which  it 
was.  *  *  *  'He  believed  the  straps  were  strong 
enough  after  Abbott  tested  them  and  told  him  they  were 
strong  enough,'  and  evidently  used  them  relying  on  what 

ISO  Burgess  v.  Davis  Sulphur  Ore  Co.,  165  Mass.  71;  Alabama  G.  S. 
R.  Co.  V.  Davis,  119  Ala.  572  (plaintiff  knew  of  defective  switch,  but 
foreman  told  him  it  had  been  repaired ) ;  Finlayson  v.  Utica  Min.  & 
Mill.  Co.  (C.  C.  A.)  67  Fed.  507  (Court:  Plaintiff  working  in  shat 
tered  shaft,  and  injured  by  fall  of  earth  which  foreman  had  been 
unable  to  get  down);  Haas  v.  Balch  (C.  C.  A.)  56  Fed.  984  (Jury: 
Plaintiff,  working  under  overhanging  bank,  inquired  if  it  was  safe, 
and  foreman,  having  investigated,  said  it  was;  not  an  equal  means 
of  knowledge,  nor  palpably  dangerous) ;  Lehigh  Valley  R.  Co.  v. 
Kiszel  (C.  C.  A.)  80  Fed.  470  (Jury:  Foreman  would  not  permit 
plaintiff  to  draw  fire  under  leaky  boiler). 
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his  own  senses  had  told  him  concerning  the  test  to  which 
they  were  subjected,  corroborated,  as  it  was,  by  Ab- 
bott's statement  that  they  were  strong  enough."^^^  The 
distinction  between  the  two  cases  is  brought  out  by  the 
court,  although  in  each  the  plaintiff  may  have  been 
equally  experienced  in  regard  to  the  anticipated  danger, 
and  could  assume  that  the  master  would  furnish  a  rea- 
sonably safe  place  or  appliance  for  the  work  required; 
yet  in  the  latter  case  the  plaintiff  took  the  pains  him- 
self to  investigate  the  danger,  and,  even  though  reason- 
able care  might  not  have  required  this  investigation  on 
his  part,  yet  it  resulted  in  his  satisfying  himself  that 
he  could  safely  use  the  strap,  and  thus  the  assurances  of 
his  foreman  merely  corroborated  his  opinion.  It  would 
seem  that  the  decision  of  the  court  was  right  upon  the 
question  of  his  knowledge  and  appreciation,  and  that 
the  dissenting  opinion,  in  saying:  "No  one  can  accu- 
rately estimate  the  strength  of  a  piece  of  old  leather 
from  the  appearance  of  it.  He  saw  Abbott  pull  upon 
it,  but  he  did  not  know  how  much  force  was  applied  in 
pulling.  Probably  he  thought  it  was  stronger  than  it 
proved  to  be," — carries  the  question  of  appreciation  to 
an  unreasonable  extent. 

Both  the  reliance  which  a  plaintiff  may  place  on  the 
master's  care,  and  the  assurances  of  safety  which  he 
may  receive,  are  effectual  only  where  the  danger  is  not 
fully  appreciated  or  obvious;  and  when  it  appears  that 
the  plaintiff  did  not  in  fact  trust  to  his  master's  care  or 
to  these  assurances,  but  investigated  the  risk  hims»»lf 

i»i  Davis  V.  Forbes,  171  Mass.  548;  Island  Coal  Co.  v.  Greenwood, 
151  Ind.  476  (coal  fell  from  roof  of  mine  which  both  plaintiff  and 
foreman  had  tested  and  believed  safe).  See,  also,  Rogers  v.  Leyden, 
127  Ind,  50. 
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and  satisfied  himself  concerning  it,  he  must  be  judged 
by  the  knowledge  thus  acquired,  and  can  derive  no  bene- 
fit from  the  right  which  otherwise  he  may  have  had  to 
rely  upon  his  employer  or  some  superior. 

§  114.    Assumption  of  risk  by  continuance  at  work. 

When,  after  entrance  into  the  employment,  an  unforeseen 
danger  arises  through  the  failure  of  the  master  to  perform  a 
duty  owed  to  the  servant  by  virtue  of  the  relation  existing  be- 
tween them,  the  latter,  by  continuing  at  work  with  knowledge 
and  appreciation  of  the  risk,  as  matter  of  law,  bars  his  recov- 
ery for  the  resulting  injury;  and  his  recovery  is  barred  either 
on  the  ground  of  contributory  negligence  or  voluntary  consent 
to  undertake  the  risk. 

It  is  a  rule,  universally  recognized,  that  when  a  per- 
son knowing  and  appreciating  the  dangers,  and  being 
free  to  encounter  them  or  not,  accepts  employment 
where  such  dangers  exist,  he  thereby  waives  any  duty 
there  may  be  in  regard  to  them,  and  takes  the  risk  of 
injury  upon  his  own  shoulders.^^^ 

The  rule  is  also  well  established  that  when,  after  ae 
ceptance  of  the  employment,  an  unforeseen  danger  arises 
through  the  failure  of  the  master  to  perform  any  of  the 
duties  secured  to  the  servant  by  virtue  of  the  relation 
existing  between  them,  the  breach  of  duty  is  waived,  or 
the  resulting  injury  brought  about,  by  the  servant's  con- 
tinuance in  the  employment,  without  inducement,  know- 
ing and  appreciating  the  risk,^^^  and  consequently  he 
cannot  recover. 

132  Supra,  §§  88,  92. 

133  Cases  cited  below.  On  this  subject,  see  Charles  Warren,  8 
Harv.  Law  Rev.  457;  Thomas  Beven,  8  Law  Quart.  Rev.  202;  C.  B. 
Labatt,  32  Am.  Law  Rev.  57;  47  Lawyers'  Rep.  Ann.  161;  Limberg 
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The  first  clasa  of  cases  was  considered  in  the  preced- 
ing chapter,  and  the  rule  was  found  to  rest  upon  the  ap- 
plication of  the  general  principle,  Volenti  non  fit  injuria. 
Whatever  duty  may  rest  upon  an  occupier  of  prem- 
ises containing  an  element  of  danger  towards  those 
whom  he  invites  upon  them,  no  duty  can  be  imposed 
upon  him  in  favor  of  one  who,  knowing,  or  in  the  exer- 
cise of  due  care  being  bound  to  know,  the  danger,  volun- 
tarily encounters  it.  In  applying  the  rule  the  only 
fact  which  is  in  issue  is  the  existence  and  extent  of  the 
plaintiff's  knowledge  and  appreciation  of  the  danger. 
He  is  held,  as  a  matter  of  law,  to  know  and  appreciate 
all  dangers  of  such  character  as  a  person  of  his  capacity, 
knowledge,  and  experience  would  know  and  appreciate, 
unless  he  recklessly  closed  his  eyes  to  them,  and  if,  in 
fact,  he  did  not  know  them,  he  must  have  been  negligent 
in  not  informing  himself.  His  act  of  accepting  the  em- 
ployment is  not  in  dispute,  and  since  he  is  free  to  en- 
counter the  danger  or  not,  as  he  chooses,  his  conduct 
leaves  "no  inference  open  but  one," — that  of  voluntary 
acceptance  of  the  risk.  This  is  a  conclusion  of  law 
drawn  from  an  admitted  fact.  It  is  to  be  observed  that 
in  this  rule  of  contractual  assumption  of  risks  contribu- 
tory negligence  has  no  part.  He  is  not  guilty  of  con- 
tributory negligence  in  accepting  the  employment,  al- 
though he  may  be  negligent  in  failing  to  observe  ebvious 
dangers.^'* 

The  rule  in  the  second  class  of  cases  has  not  been 
baaed  upon  such  satisfactory  reasoning,  and  the  deci- 

T.  Qlenwood  Lumber  Co.,  49  L.  R.  A.  33,  127  Gal.  598;  Shearman  ft 
Eedfield,  Neg.  (5th.  Ed.)    §§  208,  210,  211,  215. 
i»*  Supra,  SS  92,  95.    As  to  pleading,  see  §  87. 
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sions  are  conflicting,  both  upon  the  theory  of  the  rule 
and  upon  the  extent  to  which  a  court  may  apply  it 
without  the  aid  of  a  jury.  This  confusion  has,  in  the 
main,  arisen  from  the  careless  use  of  the  phrase  "as- 
sumption of  risk,"  as  covering  disabilities  imposed  at 
the  time  of  accepting  employment  and  defenses,  not  pe- 
culiar to  master  and  servant  law,  which  may  prevent 
a  plaintiff's  recovery.  The  distinction  between  the  two 
classes  of  cases  is  apparent.  In  the  first,  the  plaintiff's 
conduct,  though  a  waiver  of  a  duty,  is  a  waiver  of  a 
duty  which  has  not  been  unperformed.  By  accepting 
service  he  does  not  waive  any  inchoate  right  of  action, 
and  his  conduct  simply  dispenses  with  a  duty  which 
otherwise  might  exist.  In  the  latter  class  of  cases  the 
master  has  made^  default  in  the  performance  of  an  ex- 
isting duty  which  the  servant  had  a  right  to  expect 
would  be  fulfilled.  The  servant  thus  has  an  inchoate 
right  of  action,  ripening  when  injury  has  resulted.  The 
master  can  be  relieved  from  liability  only  by  some  con- 
duct on  the  plaintiff's  part  showing  a  waiver  of  the 
breach,  and  an  assent  to  run  the  chance  of  injury  with- 
out hope  of  compensation,  or  showing  that  the  resulting 
injury  was  proximately  caused  by  the  plaintiff's,  rather 
than  the  defendant's,  negligence.  In  other  words,  the 
master,  being  in  default,  may  defend  either  on  the 
ground  of  volenti  non  fit  injuria,^^^  or  on  the  ground 
of  contributory  negligence.^  ^^  The  distinction  between 
these  defenses  has  been  pointed  out.^^^  A  man  may  de- 
liberately consent  to  run  the  risk  of  injury  in  the  ex- 

i»«  Supra,  §  85. 

;     "«  Supra,  §  84. 

1"  Supra,  §  86. 
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ercise  of  reasonable  care  and  prudence,  or  he  may  bring 
injury  upon  himself  by  heedless,  imprudent,  or  unrea- 
sonable conduct.  The  distinction  between  the  two  de- 
fenses has  been  recognized,  and  the  rule  under  considera- 
tion has  been  based  upon  the  principle.  Volenti  non  fit 
injuria,  in  England,  Massachusetts,  and  Indiana.^ ^*  On 
the  other  hand,  Alabama,  Colorado,  and  the  federal 
courts  place  the  rule  upon  the  plaintiff's  contributory 
negligence.' ^^  All  jurisdictions  agree  that  if  the  dan- 
ger was  so  great  that  the  judgment  of  common  men 
would  condemn  his  conduct  in  continuing  to  work,  and 
not  throwing  up  his  employment,  as  careless,  he  cannot 
recover.^*** 

Whatever  theory  is  adopted,  it  is  clear  that  something 
more  than  mere  knowledge  of  the  defect  and  apprecia- 
tion of  the  danger  on  the  part  of  the  servant  is  required 
to  relieve  the  master  of  liability.     These  are  but  some 

138  "The  danger  may  be  so  great  and  so  obvious  that,  in  any  pos- 
sible view  of  the  evidence,  the  general  judgment  of  common  men 
would  at  once  condemn  his  conduct  in  continuing  to  work  as  care- 
less. In  such  a  case,  it  would  be  the  duty  of  the  court  to  order  a 
verdict  against  him  on  the  ground  of  a  want  of  due  care;  but  it 
would  not  necessarily  follow  that  he  voluntarily  assumed  the  risk, 
80  as  to  come  within  the  doctrine,  'Volenti  non  fit  injuria.'  "  Davis 
V.  Forbes,  171  Mass.  548,  557  (Knowlton,  J.,  dissenting);  Mahoney 
V.  Dore,  155  Mass.  513;  Louisville  &  N.  R.  Co.  v.  Orr,  84  Ind.  50; 
Rogers  v.  Leyden,  127  Ind.  50;  Woodley  v.  Metropolitan  Ry.  Co.,  46 
Law  J.  Exch.  521;  Thomas  v.  Quartermalne,  18  Q.  B.  Div.  685.  See 
Miner  v.  Connecticut  River  R.  Co.,  153  Mass.  398. 

1S9  Eureka  Co.  v.  Bass,  81  Ala.  201;  Wells  v.  Coe,  9  Colo.  159; 
Hough  V.  Railway  Co.,  100  U.  S.  213,  224;  Kane  v.  Northern  Cent. 
Ry.  Co.,  128  U.  S.  91;  O'Rorke  v.  Union  Pac.  Ry.  Co.,  22  Fed.  189; 
Louisville  &  N.  R.  Co.  v.  Kelly  (C.  C.  A.)  63  Fed.  407. 

140  Snow  v.  Housatonic  R.  Co.,  8  Allen  (Mass.)  441;  Davis  v. 
Forbes,  171  Mass.  548,  557.  See  Southern  Pac.  Co.  v.  Seley,  152  U. 
S.  145.    And  see  cases  cited  in  section  108,  supra,  and  below. 
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of  the  elements  necessary  to  the  application  of  either  the 
defense  of  voluntary  assumption  or  of  contributory  neg- 
ligence.^^^ 

Upon  the  issue  of  the  plaintiff's  knowledge  and  appre- 
ciation of  the  breach  and  danger  caused  by  it,  the  court, 
it  is  believed,  applies  the  same  rules  as  when  the  risk 
is  assumed  upon  first  entering  the  employment ;  and  the 
basis  of  this  rule  is  negligence  in  failing  to  observe  what 
a  person  of  the  plaintiff's  experience  and  capacity  should 
have  noticed.^^2  But  in  determining  what  the  plaintiff 
is  bound  to  notice  it  is  to  be  remembered  that  he  has  a 
right  to  rely  upon  the  master's  care  in  keeping  the  ways, 
works,  machinery,  etc.,  in  substantially  the  same  condi- 
tion as  to  safety,^^^  and  is  not  bound  to  expect  any 
default.  He  is  not  obliged  to  be  on  the  lookout  for 
danger,  although  he  may  have  an  equal  opportunity  with 
the  master  to  discover  it.  The  nature  of  his  work  may, 
however,  bring  the  danger  to  his  attention.^  ^*  Again, 
he  may  not  appreciate  the  risk  because  of  assurances  of 
safety  given  by  his  employer  or  some  superior.^ ^^ 

The  Massachusetts  cases  chiefly  discuss  this  aspect  of 
the  rule,  and  have,  it  is  believed,  carried  the  question  of 
the  plaintiff's  knowledge  and  appreciation  to  an  unrea- 

1*1  Wells  V.  Coe,  9  Colo.  159;  Maydole  v.  Denver  &  R.  G.  R.  Co. 
(Colo.  App.)  62  Pac.  964;  Eureka  Co.  v.  Bass,  81  Ala.  200;  Fitzgerald 
V.  Connecticut  River  Paper  Co.,  155  Mass.  155;  Louisville,  N.  A.  &  C. 
Ry.  Co.  V.  Sandford,  117  Ind.  265;  Thomas  v.  Quartermaine,  18  Q. 
B.  Div.  685;  Dwyer  v.  St.  Louis  &  S.  F.  R.  Co.,  52  Fed.  87;  Louis- 
ville &  N.  R.  Co.  v.  Kelly  (C.  C.  A.)  63  Fed.  407;  Northern  Pac.  R. 
Co.  v.  Mares,  123  U.  S.  710. 

1*2  Cases  will  accordingly  be  found  in  sections  95-97,  supra. 

1*3  Supra,  §  111. 

1**  Supra,  §  112;  Wells  v.  Coe,  9  Colo.  159. 

1*8  Supra,  §  113. 
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sonable  extent.  Thus,  it  was  held  in  earlier  cases  that 
the  degree  of  slipperiness  of  ice/**  or  the  danger  of 
stepping  on  soft  earth  thrown  up  from  a  trench,**^  was 
not  appreciated,  although  the  plaintiff  knew  the  dan- 
ger and  was  using  especial  care.  The  later  cases  tend, 
to  apply  the  ordinary  rule  as  to  obvious  dangers,  and 
this  would  seem  to  be  the  true  inquiry.  The  plaintiff, 
should  be  held  to  know  and  appreciate  what  the  ordi-, 
nary  person,  possessed  of  his  knowledge,  under  the  cir-i 
cumstances,  would  know  in  the  exercise  of  care,  and  not 
what  this  particular  person  may  have  thought  about  the 
danger.^  *^ 

The  nature  of  the  default  and  the  degree  of  the  dan^ 
ger  are  also  important  elements  to  be  considered.  The 
servant  "may  think  that  the  danger  is  not  great  enough 
reasonably  to  require  him  to  refuse  to  work."'*^  If  the 
danger  is  momentary,  it  is  not  necessarily  assumed. 
Thus,  where  the  plaintiff  was  engaged  in  undermining 
a  bank  of  earth,  and  the  superintendent,  who  was  to 
warn  him,  left  for  a  few  minutes,  during  which  the  ac^ 
cident  happened,  "it  cannot  be  said,  as  a  matter  •  o^ 
law,  that  the  plaintiff  was  bound  to  lay  down  his  pick 
until  his  return.  He  had  a  right  to  rely  upon  the  su^ 
perintendent's  returning  in  time,  even  if  he  knew  there 
was  danger  of  the  bank  falling."^ "^^     So,  the  nature 

"•Fitzgerald  v.  Connecticut  River  Paper  Co.,  155  Mass.  155;  Ma^ 
honey  v,  Dore,  155  Mass.  513;  Osborne  v.  London  &  N.  W.  Ry.  Co., 
21  Q.  B.  Div.  221.     See  Massachusetts  cases  cited  infra,  §  114b. 

1*7  Hickey  v.  City  of  Waltham,  159  Mass.  460. 

1*8  Although  the  plaintiff  did  not  regard  the  defect  as  dangerous, 
he  assumed  it.     Jenney  Electric  L.  &  P.  Co.  v.  Murphy,  115  Ind.  566, 

1*"  Davis  V.  Forbes,  171  Mass.  548  (Knowlton,  J.,  dissenting). 

"0  Lynch  v.  AUyn,  160  Mass.  248,  254;  Dwyer  v.  St.  Louis  &  S.  F. 
R.  Co.,  52  Fed.  87. 
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of  tlie  plaintiff's  duty  may  be  sucli  that  he  cannot  im- 
mediatelj^  quit  work.  Thus,  where  a  brakeman  fell  from 
a  car  owing  to  the  incompetence  of  the  engineer,  it  was 
said:  "The  duty  of  the  plaintiff  under  such  circum- 
stances is  not  to  be  determined  by  the  single  fact  of 
his  knowledge  of  the  danger  he  incurred  by  continuing 
to  serve  with  a  co-employe  known  by  him  to  be  an  unfit 
and  incompetent  person.  It  was  enough  for  the  court 
to  say,  as  it  did,  that  a  failure  on  the  part  of  the  plain- 
tiff to  refuse  to  work,  in  view  of  that  knowledge  on  his 
part,  might  be  negligence  on  his  part.  *  *  *  It  was 
for  the  jury  to  say,  from  all  the  attending  circumstances, 
whether  his  failure  to  do  so  was  in  fact  contributory 
negligence.  A  suitable  judgment  on  that  question  can 
only  be  reached  by  carefully  weighing  the  probable  con- 
sequences of  both  courses  of  conduct,  and  it  might  well 
happen  that  even  at  the  risk  of  injury  to  himself,  occa- 
sioned by  the  unskillfulness  of  his  co-employe,  the  plain- 
tiff might  still  reasonably  be  regarded  as  under  a  duty 
not  suddenly  and  instantly  to  refuse  to  continue  in  the 
conduct  of  the  business  of  the  principal.  Many  cases 
might  be  conceived  in  which  the  latter  course  might 
even  increase  the  danger  to  the  plaintiff  himself,  and 
entail  great  injury  and  loss  to  others."^ ^^  There  is  a 
distinction,  also,  between  dangers  in  the  plaintiff's  own 
control  and  those  in  another  department.  "The  risk 
may  arise  from  a  defect  in  a  machine  which  the  servant 
has  engaged  to  work,  of  such  a  nature  that  his  per- 
sonal danger  and  consequent  injury  must  be  produced 
by  his  own  act.  If  he  clearly  foresaw  the  likelihood  of 
such  a  result,  and,  notwithstanding,  continued  to  work, 

»5i  Northern  Pac.  R,  CJo.  v.  Mares,  123  U.  S.  710,  720. 
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I  think  that,  according  to  the  authorities,  he  ought  to 
be  regarded  as  volens.  The  case  may  be  very  different 
when  there  is  no  inliereut  peril  in  the  work  performed 
by  the  servant,  and  the  risk  to  wliich  he  is  exposed  arises 
from  a  defect  in  the  machinery  used  in  another  depart- 
ment, over  which  he  lias  no  control."^^^ 

When  it  is  found  that  the  plaintiff  knew  and  appre- 
ciated the  risk,  the  next  issue  of  fact  to  be  determined 
is  tlie  inference  to  be  drawn  from  his  conduct  in  con- 
tinuing at  work.  Where  no  especial  inducement  ap- 
pears in  evidence,  the  question  arises  whether,  under 
these  circumstances,  the  mere  fact  of  continuance  at 
work  shows  conclusively  contributory  negligence  or  con- 
sent to  waive  the  master's  default,  and  run  the  chance 
of  injury,  thereby  permitting  the  court  to  rule  upon  it 
as  matter  of  law,  or  is  only  evidence  of  either  of  these 
defenses,  from  which  different  inferences  are  possible, 
and  therefore  should  be  submitted  to  a  jury. 

England,  Massachusetts,  and  Indiana,  as  noted  above, 
place  the  rule  upon  the  principle  of  volenti  non  fit  in- 
juria, and  consequently  treat  the  continuance  at  work 
as  affording  an  inference  of  consent  to  the  defendant's 
default.  While  it  is  true  that  mere  continuance  at  work 
affords  an  inference  of  consent,  it  may,  and  usually  does, 
raise  oth&T  inferences.     The  servant  may  by  his  neces- 

"3  Lord  Watson,  in  Smith  v.  Baker  [1891]  App.  Gas.  325.  355,  357. 
With  reference  to  the  last  example  above  given:  Where  a  defec- 
tive dfrrick  injured  men  engaged  in  cutting  stone  near  it,  the 
court  said:  "As  neither  of  the  men  injured  was  concerned  with 
the  derrick,  except  that  it  was  so  near  the  place  where  they  were  at 
work  that  it  might  injure  them  if  it  should  fall,  we  thirk  it  could 
not  be  said,  as  a  matter  of  law,  that  they  were  negligent  in  working 
there,  or  that  they  had  accepted  the  risk  of  Injury."  McMahon  t. 
McHale,  174  Mass.  320. 
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sities  be  compelled  to  stay ;  the  nature  of  his  work  may 
require  his  continuance;  he  may,  without  intending  to 
give  up  any  rights  against  his  master,  hope  with  care 
to  protect  himself  from  injury  and  retain  his  employ- 
ment. He  is  not  free  to  go  or  stay,  as  is  the  case  when 
he  originally  accepts  employment.  In  England  the 
court  has  found  itself  unable  to  weigh  these  different 
inferences,  and,  since  consent  is  a  fact  to  be  affirmative- 
ly established  in  order  to  complete  the  defense,  the  is- 
sue is  submitted  to  the  jury.^^^  Massachusetts  and  In- 
diana,^ ^^  on  the  other  hand,  recognize  only  the  inference 
of  consent,  and  unless  it  appears  that  the  plaintiff  was 
induced  to  stay  through  fear  of  discharge,^  ^^  or  by  a 
promise  of  repair,^  ^^  it  is  held,  as  a  matter  of  law,  that 
he  has  consented  to  the  risk.  The  result  of  this  ruling 
is  that  the  master's  default  has  cast  on  the  plaintiff  the 
burden,  not  only  of  using  due  care,  which  in  any  event 
he  is  required  to  use,  but  the  necessity  of  taking  some 
active  steps  to  protect  himself,  under  the  penalty,  other- 
wise, of  consenting  to  the  breach,  and  losing  his  remedy 
for  a  resulting- injury. 

The  theory  stated  in  the  other  jurisdictions  is  that 
continuance  at  work  under  circumstances  where  injury 

1153  Smith  V.  Baker  [1891]  App.  Cas.  325;  English  cases  cited  infra, 
§  114a. 

154  Massachusetts  and  Indiana  cases  cited  infra,  §§  114b,  114c. 

155  Supra,  §  107. 

156  Infra,  §  115.  Certain  expressions  in  the  cases  would  show  that 
complaining  of  danger  would  be  enough  to  rebut  the  inference. 
Hatt  V.  Nay,  144  Mass.  186;  Watts  v.  Boston  Tow-Boat  Co.,  161  Mass. 
378;  Louisville  &  N.  R.  Co.  v.  Kelly  (0.  C.  A.)  63  Fed.  407.  But 
this  would  seem  not  to  be  the  rule.  See  infra,  §  115.  There  is  no 
need  to  complain  of  a  danger  the  master  knows.  Seaboard  Mfg.  Co. 
V.  Woodson,  98  Ala.  378. 
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is  "reasonably  to  be  apprehended"  is  negligence  contrib- 
uting to  the  injury  ;^'*^  and  it  is  not  necessary  that  the 
injury  should  appear  unavoidable.^ °®  If  negligence  is 
the  theory,  then  fear  of  discharge,  promise  of  remedy, 
or  unwillingness  to  incur  the  risk  is  immaterial,  and 
neither  affords  an  index  as  to  the  plaintiff's  due  care  nor 
shows  that  his  failure  to  quit  work  was  the  proximate 
cause  of  his  injury.  They  can  be  important  only  as  neg- 
ativing consent  to  waive  a  right.  Whatever  may  have 
been  his  motives,  the  fact  remains  that  he  did  continue 
in  service,  and  that  is  said  to  be  the  negligence.  But 
inasmuch  as  these  exceptions  are  established  in  Ala- 
bama and  the  other  courts,  it  would  seem  that  the  dis- 
tinction between  the  defenses  of  volenti  non  fit  injuria 
and  contributory  negligence  was  recognized,  and  that 
the  conflict  in  the  decisions  is  more  in  the  form  of  state- 
ment than  in  substance. 

Whatever  theory  may  be  adopted,  negligence  and  con- 
sent are  both  affirmative  facts  depending  upon  inferences 
to  be  drawn  from  the  conduct  of  a  party,  and  therefore 
are  ordinarily  to  be  determined  by  a  jury.  Like  any  other 
facts  in  issue,  a  court  may  decide  them  only  when  the 
inference  to  be  drawn  is  conclusive,  and  reasonable  men 
cannot  come  to  different  conclusions  concerning  it.  In 
this  class  of  cases,  however,  the  court,  when  it  finds  that 
a  plaintiff  knew  and  appreciated  the  risk,  affixes  but 
one  inference  to  his  conduct  in  remaining  at  work,  and, 
when  it  appears  that  he  did  continue  working,  says,  as 
a  matter  of  law,  that  this  conduct  conclusively  shows 

18T  Eureka  Co.  v,  Bass,  81  Ala.  201.  See  Alabama,  Colorado,  and 
federal  cases  cited  infra,  §§  114d,  114e,  114f. 

lu  Highland  Ave.  &  B.  R.  Co.  T.  Walters,  91  Ala.  435.  442. 
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negligence  or  consent.  But  his  conduct  is  the  same 
under  all  conditions,  and  may  be  induced  by  different 
motives.  Standing  by  itself,  it  shows  nothing.  The 
rule  of  law  is  that  he  shall  lose  his  remedy  only  through 
negligence  or  consent,  and  such  negligence  or  consent 
can  only  be  drawn  from  the  fact  of  his  continuance, 
which  may  or  may  not  be  evidence,  or  sufficient  evi- 
dence, of  it.  Since  the  mere  fact  of  continuance  at  work 
is  capable  of  different  constructions  under  different  cir- 
cumstances, the  court  cannot  say  that  in  any  event  only 
one  inference  shall  be  drawn  from  it,  and  the  plaintiff's 
negligence  or  consent  determined  by  the  other  factors 
in  the  case.  Such  a  ruling  usurps  the  province  of  the 
jury  in  every  case  where  it  is  not  clear  that,  viewed  as 
a  fact,  reasonable  men  would  agree  in  condemning  his 
conduct  as  careless,  or  in  finding  from  it  actual  con- 
sent to  undertake  the  risk,  and  absolve  his  master  from 
liability.15^    But  apparently,  outside  of  England,  this  is 

159  It  was  suggested  in  sections  S2  and  107  that  the  disabilities  im- 
posed on  the  servant  and  the  duties  imposed  on  the  master  arose 
from  the  relationship,  and  not  from  the  agreement  of  the  parties, 
although  they  attended  a  contract  of  hiring.  The  contract  of  hiring 
may  be  express,  or  implied  from  the  understanding  of  the  parties. 
In  England  there  is  a  presumption  that  a  general  hiring  is  a  hiring 
for  a  year;  but  in  the  United  States  it  is  generally  held  that  such 
a  hiring  is  determinable  at  any  time  at  the  will  of  either  party, 
although  in  some  cases  the  period  of  payment  is  considered  to 
measure  its  duration.  If  there  is  an  executory  contract  of  hiring, 
or  circumstances  defining  its  duration,  the  master  is  bound  to  give 
employment,  and  the  plaintiff  is  bound  to  serve  for  the  period  in 
accordance  with  its  terms.  Continuance  in  the  employment  after 
the  period  has  ended  is  a  renewal  of  the  hiring  upon  the  same  terms 

The  duties  and  disabilities  which  the  law  imposes  on  persons 
standing  in  this  relation  are  fixed  by  the  condition  of  affairs  when 
the  relation  is  established,  and  end  when  the  relationship  ter- 
minates. When  the  contract  of  hiring  ends,  the  relationshlD  enda. 
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not  the  law  as  declared  in  the  recent  decisions,  and  the 
courts   have   enacted   the   rule   that,   when   a  servant 

and  the  plaintiff  is  as  free  to  renew  it  or  not  as  when  he  first  be- 
came a  servant.  But  his  disabilities,  although  occasioned  by  the 
relation  and  attending  it,  are  fixed  by  the  condition  of  affairs  at  the 
time,  and  not  by  agreement,  and  therefore  have  nothing  to  do  with 
his  contract.  Thus,  when  the  hiring  is  renewed,  new  disabilities  or 
new  duties  may  be  imposed  as  if  for  the  first  time  employment  had 
been  accepted. 

The  result  of  this  theory  would  be  that,  if  a  plaintiff  were  hired 
for  a  week,  he  and  his  master  would  each  be  bound,  by  contract,  to 
continue  the  employment  for  a  week.  Thus,  if,  on  the  second  day 
of  employment,  the  machine  on  which  he  worked  became  defective 
through  the  master's  negligence,  and  the  plaintiff  appreciated  the 
danger,  the  question  whether  his  continuance  at  work  barred  his 
recovery  for  an  injury,  happening  within  the  period,  might  depend 
on  several  inferences, — ^the  danger  might  be  so  great  that  he  was 
guilty  of  negligence  in  encountering  it,  or  so  slight  that  he  pre- 
ferred to  worry  along  with  it,  rather  than  lose  his  chance  of  em- 
ployment for  the  remainder  of  the  term;  his  necessities  may  force 
him  to  remain,  unwillingly,  or  the  character  of  the  work  may  pre- 
vent his  immediately  dropping  it;  or  he  may  have  had  a  promise  of 
repair.  These  and  other  reasons  may  show  that  he  did  not  consent 
to  the  master's  default,  and  unless  it  is  conclusive  that  he  was  neg- 
ligent, or  that  he  did  in  fact  consent,  the  jury  should  find  the  mean- 
ing of  his  conduct.  When,  however,  his  week  is  up,  all  these  rea- 
sons, duties,  and  disabilities  fall,  and  the  plaintiff  may  make  a  new 
contract  or  not,  as  he  chooses.  If  he  makes  a  new  contract,  he  knows 
the  risks,  his  act  is  voluntary,  and  he  waives  no  rights.  The  duties 
and  disabilities  which  the  court  must  determine  are  fixed  by  the  con- 
ditions existing  at  that  time,  without  regard  to  the  fact  or  the  his- 
tory of  his  previous  hiring,  and,  under  the  established  rule,  are  to  be 
passed  upon  by  the  court.  For  the  same  reason,  if  there  were  no 
executory  contract,  his  coming  to  work  on  the  following  morning, 
when  he  might  have  stayed  away,  and  when  the  employer  might 
properly  have  forbidden  him  to  come,  would,  as  a  matter  of  law,  be 
an  acceptance  of  the  existing  conditions  and  risks. 

The  point  is  merely  whether  the  court  or  the  jury  Is  the  proper 
tribunal  to  decide  what  Inference  is  to  be  drawn  from  the  plaintiff's 
conduct    It  may  be  objected  that,  where  the  plaintiff's  conduct  re- 
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knows  of  a  defect  arising  through  his  master's  negli- 
gence, and  appreciates  the  danger  to  himself  from  it, 
his  conduct  in  continuing  at  work,  if  nothing  more  ap- 

mains  the  same,  and  is  merely  that  of  working  in  the  face  of  a 
known  danger,  the  court  should  in  all  cases,  whether  he  begins  or 
continues  the  employment,  draw  the  same  inference  from  his  act, 
and  that  the  interposition  of  a  new  contract  of  hiring  should  not 
change  this  rule.  On  the  other  hand,  if  the  motives  which  influence 
the  plaintiff's  conduct  are,  in  any  event,  to  he  considered,  he  may 
as  well  be  induced  by  fear  of  idleness  to  enter  a  dangerous  service, 
as  be  induced  by  fear  of  losing  his  legal  right  to  continue  at  work, 
to  undertake  an  unforeseen  risk,  and  in  each  case,  therefore,  the 
jury  should  pass  upon  his  consent.  But  this  raises  a  social  and  not 
a  legal  question,  which  the  legislature  and  not  the  court  must  solve. 

The  law  must  be  taken  as  it  stands,  and,  whatever  the  wisdom  of 
the  rule,  it  is  unquestioned  that,  having  no  right  to  be  employed,  the 
plaintiff  must  be  considered  absolutely  free  to  take  or  reject  service, 
and  his  act  of  entering  the  employment,  whatever  motives  may  have 
induced  it,  shows  a  willingness  to  enter  the  relation,  and  accept  the 
disabilities  which  the  policy  of  the  law,  and  not  his  contract,  has 
annexed  to  it.  Having  established  this  legal  fiction,  the  court  itself 
properly  construes  it,  and  may  properly  construe  it  whenever  the 
rights  and  facts  upon  which  it  is  based  appear. 

But  the  law  is  not  unquestioned  as  to  the  rule  to  be  adopted  where 
the  fact  is  not  of  entering  an  employment,  but  of  remaining  in  it. 
Where  the  plaintiff  has  a  right  to  continue  in  an  employment,  se- 
cured to  him  by  his  executory  contract,  different  considerations 
arise,  and  a  legal  fiction  will  not  be  invoked  to  take  away  a  right 
which  the  law  can,  as  in  this  case,  recognize.  The  inquiry  does  not 
concern  the  plaintiff's  negligence,  but  his  consent  to  give  up  this 
right.  Consent  depends  upon  motives  and  inferences  fl-om  conduct 
which  a  jury  is  the  proper  tribunal  to  weigh.  The  law  may  place 
what  construction  it  pleases  upon  the  plaintiff's  act  in  the  one  case, 
because  his  rights  are  in  its  own  control,  but  in  this  latter  case  it 
must  also  give  effect  to  the  rights  which  the  plaintiff  has  obtained 
by  his  contract,  and  a  legal  fiction  should  not  be  invoked  to  destroy 
them.  If  the  question  in  this  latter  case  is,  as  it  seems,  one  of  fact, 
the  court  has  no  power  to  trench  upon  the  province  of  the  jury  In 
determining  it  merely  because  the  plaintiff  happens  to  be  a  servant. 

This  view  has  several  times  been  suggested  in  the  cases.  Thus 
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pears,  is  conclusively  presumed  to  show  either  his  con- 
tributory negligence  or  his  voluntary  consent  to  the 
breach,  and  thus  bars  his  recovery.^  ®*^ 

Lord  Bramwell  said  in  Smith  v.  Baker  [1891]  App.  Cas.  325:  "In 
these  services,  every  week  there  is  a  new  engagement,  and  therefore 
his  last  week's  work  was  under  a  contract  made  by  the  plaintiff  with 
full  knowledge  of  the  risk.  If  we  suppose  the  contract  was  from 
week  to  week,  till  determined  by  notice,  surely  he  is  volens  if  he 
does  not  give  the  notice." 

So  in  Indianapolis,  B.  &  W.  R.  Co.  v.  Flanigan,  77  111.  365,  370. 
"Plaintiff's  engagement  with  defendant  was  for  no  definite  period. 
If  he  discovered  the  service  was  rendered  more  dangerous  than  he 
anticipated,  by  the  use  of  these  foreign  cars,  he  was  under  no  obli- 
gation to  continue  in  it.  He  had  been  employed  by  the  trip,  and 
was  at  liberty  to  quit  at  any  time." 

In  Poirier  v.  Carroll,  35  La.  Ann.  699,  the  plaintiff  was  employed 
to  take  off  a  cotton  crop  at  a  monthly  salary,  and  the  Code  provides 
in  such  cases  that  the  employment  shall  last  during  the  season. 
The  plaintiff,  finding  his  assistant  incompetent,  complained,  and  was 
told  that  when  the  master  could  obtain  another  man  he  would  do  so. 
"Had  Poirier  thrown  up  his  engagement  and  left  his  employment 
owing  to  his  fears  and  apprehensions  of  danger  and  injury  which 
might  have  resulted  from  his  conception  of  Rolf's  incompetence,  and 
had  he  afterwards  brought  an  action  for  payment,  and  been  unable 
to  establish  with  legal  certainty  the  existence  of  a  just  and  good 
cause,  to  the  satisfaction  of  a  court,  with  a  burden  of  proof  upon 
him,  the  consequence  would  have  been  to  him  the  loss  of  not  only 
his  pay  for  time  to  come,  but  also  [under  the  Code]  the  return  to 
his  employer  of  that  already  received.  *  *  *  Poirier  was  not 
bound  to  undertake  that  risk.  He  had  a  right  to  remain,  notwith- 
standing his  fears  of  danger.  By  remaining  and  doing  his  duty,  he 
would  be  entitled  to  pay,  and  thus  meet  his  responsibilities.  From 
the  fact  of  his  thus  continuing,  we  are  averse  to  infer  that  he  waived 
his  right  to  a  fitness  of  his  fellow  servants."  See,  also,  Leary  v. 
Boston  &  A.  R.  Co.,  139  Mass.  580;  Davis  v.  Forbes,  171  Mass.  548, 
556;  Reed  v.  Stockmeyer  (C.  C.  A.)  74  Fed.  186. 

160  The  rule  is  not  yet  established.  Thus  in  a  dissenting  opinion 
In  Massachusetts  it  is  said:  "I  think  it  can  seldom  be  said,  as 
matter  of  law,  that  the  employe  has  lost  his  legal  right  to  hold  his 
employer  for  the  consequences  of  his  negligence  on  the  ground  of 
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§  114a.    England. 

The  distinction  between  a  risk  which  existed  at  the 
time  of  accepting  the  emplojanent  and  one  whicli  arose 
afterwards  was  noted  in  the  earlier  cases.  "There  is 
a  sound  distinction  between  the  case  of  a  servant  who 
knowingly  enters  into  a  contract  to  work  on  defective 
machinery,  and  that  of  one  who,  on  a  temporary  defect 
arising,  is  induced  by  the  master,  after  the  defect  has 
been  brought  to  the  knowledge  of  the  latter,  to  continue 
to  perform  his  service  under  a  promise  that  the  defect 
shall  be  remedied,"^^^  This  distinction  was  further  de- 
veloped by  the  same  judge:  "A  man  who  enters  on  a 
necessarily  dangerous  employment  with  his  eyes  open 
takes  it  with  its  accompanying  risks.  On  the  other 
hand,  if  the  danger  is  concealed  from  him,  and  an  acci- 
dent happens  before  he  becomes  aware  of  it,  or  if  he  is 
led  to  expect,  or  may  reasonably  expect,  that  proper 
precautions  will  be  adopted  by  the  employer  to  prevent 
or  lessen  the  danger,  and  from  the  want  of  such  pre- 
cautions an  accident  happens  to  him  before  he  has  be- 
come aware  of  their  absence,  he  may  hold  the  employer 
liable.  If  he  becomes  aware  of  the  danger  which  has 
been  concealed  from  him,  and  which  he  had  not  the 
means  of  becoming  acquainted  with  before  he  entered 
on  the  employment,  or  of  the  want  of  the  necessary 
means  to  prevent  mischief,  his  proper  course  is  to  quit 

voluntary  assumption  of  the  risk  by  continuing  to  work,  unless  his 
own  conduct  is  such  that,  viewed  independently,  it  furnishes  no  evi- 
dence of  his  due  care."  Davis  v.  Forbes,  171  Mass.  548  (Knowl- 
ton,  J.). 

161  Clarke  v.  Holmes,  7  Hurl.  &  N.  937   (Cockburn,  C.  J.).     See, 
also,  cases  cited  supra,  §§  88,  90,  92;  Griffiths  v.  London  &  St.  Kath- 
arine Docks  Co.,  12  Q.  B.  Div.  493,  13  Q.  B.  Div.  259. 
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the  employment.  If  he  continues  in  it,  he  is  in  the  same 
position  as  though  he  had  accepted  it  with  a  full  knowl- 
edge of  its  danger  in  the  first  instance,  and  must  be 
taken  to  waive  his  right  to  call  upon  the  employer  to 
do  what  is  necessary  for  his  protection,  or,  in  the  al- 
ternative, to  quit  tlie  service.  If  he  continues  to  take 
the  benefit  of  the  employment,  he  must  take  it  subject 
to  its  disadvantages.  *  *  *  If  a  man,  for  the  sake 
of  the  employment,  takes  it,  or  continues  in  it,  with  a 
knowledge  of  its  risks,  he  must  trust  to  himself  to  keep 
clear  of  injury."^"-  The  other  judges  did  not  consider, 
in  this  case,  that  continuance  in  the  service,  as  a  mat- 
ter of  law,  was  an  acceptance  of  the  risks,  and  thus  is 
raised  the  much  debated  question  how  far,  as  a  matter 
of  law,  the  servant's  knowledge  and  appreciation  of  the 
danger  can  be  said  to  be  an  acceptance  of  it. 

In  the  case  of  Thomas  v.  Quartermaine,^^^  which 
arose  under  the  act,  the  facts  were  that  the  plaintiff 
worked  in  a  room  where  there  were  two  open  and  un- 
protected vats,  between  which  was  a  narrow  passage- 
way. The  plaintiff,  attempting  to  pull  a  board  from 
under  one  of  them,  fell  backwards  into  the  other  by 
reason  of  the  board  suddenly  giving  way.  The  county 
court  gave  judgment  for  the  plaintiff,  finding  that  there 
was  a  defect  in  the  condition  of  the  ways,  and  that  the 
plaintiff  was  not  guilty  of  contributory  negligence.  The 
divisional  court  gave  judgment  for  the  defendants,  which 
the  court  of  appeal  affirmed. 

Lord  Esher,  M.  R.,  dissenting,  considered  that  the  ef- 

i««Woodley  v.  Metropolitan  Ry.  Co.,  46  Law  J.  Exch.  (N.  S.)  521. 
2  Exch.  Div.  384  (Cockburn,  C.  J.). 
168  18  Q.  B.  Div.  685. 
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feet  of  the  act  had  been  to  take  from  the  master  the  de- 
fense that  the  servant  had  assumed  the  risks  incident 
to  the  business,  and  leave  open  only  the  defense  of  con- 
tributory negligence;  and  that  the  question  was  prop- 
erly submitted  to  the  jury.  Bowen,  L.  J.,  with  whom 
Fry,  L.  J.,  concurred,  held  that  the  act  had  placed  the 
servant,  in  regard  to  the  cases  specified  in  it,  in  the 
position  of  one  invited  to  the  master's  premises,  and 
that  "the  duty  of  an  occupier  of  premises  which  have 
an  element  of  danger  upon  them  reaches  its  vanishing 
point  in  the  case  of  those  who  are  cognizant  of  the  full 
extent  of  the  danger,  and  voluntarily  run  the  risk;" 
that  the  defense  of  volenti  non  fit  injuria  was  left  un- 
touched by  the  act;  and,  after  stating  that  this  defense 
lay  entirely  outside  the  defense  of  contributory  negli- 
gence, described  it  as  follows :  "Where  the  danger  is  one 
incidental  to  a  perfectly  lawful  use  of  his  own  prem- 
ises, neither  contrary  to  statute  nor  common  law,  where 
the  danger  is  visible  and  the  risk  appreciated,  and  where 
the  injured  person,  knowing  and  appreciating  both  risk 
and  danger,  voluntarily  encounters  them,  there  is,  in 
the  absence  of  further  acts  of  omission  or  commission, 
no  evidence  of  negligence  on  the  part  of  the  occupier  at 
all.  Knowledge  is  not  a  conclusive  defense  in  itself. 
But  where  it  is  a  knowledge  under  circumstances  that 
leave  no  inference  open  but  one,  viz.,  that  the  risk  has 
been  voluntarily  encountered,  the  defense  seems  to  me 
complete." 

The  facts  do  not  show  that  the  danger  was  existing 
and  known  at  the  time  of  the  plaintiff's  entrance  into 
the  employment,  but  the  inference  is  that  the  danger  did 
exist  at  that  time,  and  the  case  is  so  considered.  What 
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the  case  holds,  therefore,  is  that,  where  a  person  ac- 
cepts employment  subjecting  him  to  dangers  which  he 
knows,  the  master  owes  him  no  duty  in  regard  to  them ; 
and  the  fact  of  doing  such  an  unequivocal  act  as  ac- 
cepting an  employment  which  he  is  free  to  take  or  leave, 
coupled  with  his  knowledge,  permits  the  court  to  hold, 
as  a  matter  of  law,  that  the  employer  owed  him  no  duty 
and  was  not  negligent.  No  inference  is  open  but  that 
one.  This  is  in  accord  with  the  earlier  decisions,  and 
with  the  rule  of  contractual  assumption  of  risks  con- 
sidered in  the  preceding  chapter. 

In  the  succeeding  case  of  Yarmouth  v.  France,^®* 
where  the  plaintiff,  a  teamster,  was  injured  by  a  vicious 
horse  purchased  after  his  entry  into  the  employment, 
and  concerning  which  he  had  complained,  the  county 
court  held,  upon  the  authority  of  Thomas  v.  Quarter- 
is*  19  Q.  B.  Div.  647, 

"He  must  not  only  be  a  volunteer  in  the  sense  that  he  went  there 
when  he  might  have  stopped  away,  but  it  must  clearly  appear  that 
he  went  there  voluntarily  with  a  full  knowledge  and  understanding 
of  the  risk."  Britton  v.  Great  Western  Cotton  Co.,  L.  R.  7  Exch. 
130,  137. 

"If  the  evidence  was  all  one  way,  it  was  for  the  judge  to  withdraw 
the  case  from  them.  If  there  was  conflicting  evidence,  as  if,  for  in- 
stance, there  was  evidence  of  compulsion,  as  in  Yarmouth  v.  France, 
the  question  must  be  left  to  the  jury."  Bowen,  L,  J.,  in  Membery  v. 
Great  Western  Ry.  Co.,  4  Times  Law  R.  504. 

"It  is  difficult  to  say  where  a  man  is  lawfully  working,  subject  to 
the  orders  of  his  employers,  and  to  the  risk  of  dismissal  if  he  dis- 
obeys, that  if,  after  asking  for  and  failing  to  obtain  protection  from 
the  danger  caused  by  other  people's  work,  he  suffers  injury,  the 
maxim,  'Volenti  non  fit  injuria,'  applies.  It  is  true  he  knows  the 
danger,  but  be  does  not  willfully  incur  it."  Thrussell  v.  Handyside, 
20  Q.  B.  Div.  359,  364.  See,  also,  Membery  v.  Great  Western  Ry.  Co., 
14  App.  Cas.  179;  Osborne  v.  London  &  N.  W.  Ry.  Co.,  21  Q.  B.  Div. 
221;  supra.  §§  100,  101. 
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maine,  that  tlie  plaintiff  could  not  recover.  The  divi- 
sional court  held  that  the  case  should  have  been  sub- 
mitted to  the  jury.  Lord  Esher,  M.  R.,  changing  the 
opinion  expressed  in  the  former  case,  considered  that 
the  defense  of  volenti  non  fit  injuria  was  not  taken  away 
by  the  act,  and  said  that  Thomas  v.  Quartermaine  held 
that  ''mere  knowledge  of  the  danger  will  not  do.  There 
must  be  assent  on  the  part  of  the  workman  to  accept 
the  risk,  with  a  full  appreciation  of  its  extent,  to  bring 
the  workman  within  the  maxim,  Volenti  non  fit  injuria. 
If  so,  that  is  a  question  of  fact."  The  judge  below  "did 
not  bring  his  mind  to  bear  upon  the  motives  which  in- 
duced the  plaintiff  to  act  as  he  did, — whether  he  relied 
upon  the  foreman's  statement  that  the  employer  would 
be  responsible  in  case  of  an  accident,  or  whether  he  was 
influenced  by  the  fear  of  being  thrown  out  of  employ 
if  he  disobeyed  the  foreman's  orders.  *  *  ♦  j  gee 
nothing  in  the  decision  in  Thomas  v.  Quartermaine  to 
prevent  the  plaintiff  from  recovering  in  this  case,  unless 
the  circumstances  were  such  as  to  warrant  a  jury  in 
coming  to  the  conclusion  that  the  plaintiff  freely  and 
voluntarily,  with  full  knowledge  of  the  nature  and  ex- 
tent of  the  risk  he  ran,  impliedly  agreed  to  incur  it." 

Lindley,  L.  J.,  held :  "If  in  any  case  it  can  be  shown 
as  a  fact  that  a  workman  agreed  to  incur  a  particular 
danger,  or  voluntarily  exposed  himself  to  it,  and  was 
thereby  injured,  he  cannot  hold  his  master  liable.  But 
in  the  cases  mentioned  in  the  act  a  workman  who  never 
in  fact  engaged  to  incur  a  particular  danger,  but  who 
finds  himself  exposed  to  it,  and  complains  of  it,  cannot, 
in  my  opinion,  be  held,  as  a  matter  of  law,  to  have  im- 
pliedly agreed  to  incur  that  danger,  or  to  have  volun- 
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tarily  incurred  it,  because  he  does  not  refuse  to  face  it. 
Nor  can  it,  in  my  opinion,  be  held  that  there  is  no  case 
to  submit  to  a  jury  on  the  question  whether  he  has 
agreed  to  incur  it  or  has  voluntarily  incurred  it  or  not, 
simply  because,  though  he  protested,  he  went  on  as 
before.  •  ♦  ♦  if  nothing  more  is  proved  than  that 
the  workman  saw  danger,  reported  it,  but,  on  being  told 
to  go  on,  went  on  as  before  in  order  to  avoid  dismissal, 
a  jury  may,  in  my  opinion,  properly  find  that  he  had  not 
agreed  to  take  tlie  risk,  and  had  not  acted  voluntarily 
in  taking  the  risk  upon  himself.  Fear  of  dismissal, 
rather  than  voluntary  action,  might  properly  be  in- 
ferred. A  fortiori  might  the  jury  properly  come  to  such 
a  conclusion  if  it  was  proved  that  the  workman  was 
told  by  his  superintendent  not  to  mind,  and  that,  if  any 
accident  happened,  the  employer  must  make  it  good. 
Such  an  additional  circumstance  would  go  far  to  miti- 
gate the  inference  that  the  complaining  workman  took 
the  risk  upon  hiittself." 

Lopes,  L.  J.;  dissenting,  said:  "After  complaining, 
he  remains  in  the  service  for  a  long  time,  knowing  the 
risk,  and  knowing  that  no  steps  had  been  taken  to  pre- 
vent its  continuance.  This  is  more  consistent  with  his 
acquiescence  in  a  disregard  of  his  complaints,  and  with 
a  willingness  to  incur  the  risk,  than  with  the  contrary 
view." 

Tn  this  case  the  danger  was  subsequent  to  the  employ- 
ing, and  was  caused  by  a  breach  of  the  defendant's 
obligation  to  furnish  reasonably  safe  horses  for  his  serv- 
ants to  use.  Although  the  preceding  case  of  Thomas  v. 
Quartermaine  was  much  discussed,  it  was  not  overruled, 
and  that  was  unnecessary.    There  appeared  here  several 
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facts  material  upon  the  question  of  the  plaintiff's  ac- 
ceptance of  the  danger.  He  had  complained,  and  was 
told  by  his  foreman  not  to  mind.  It  is  true  that  with 
knowledge  he  continued  at  work,  but  that  was  not  such 
an  unequivocal  act  as  to  leave  "no  inference  open  but 
one."  Here  was  a  conflict  of  inferences  to  be  drawn 
from  the  facts,  and  the  question  was  properly  left  to 
the  jury  to  decide  which  was  the  right  inference.  That 
is  the  ground  upon  which  Lindley,  L.  J.,  distinguishes 
Thomas  v.  Quartermaine,  where  the  facts  were  "all  one 
way  in  showing  volefis/^  and  upon  that  ground  the  dis- 
senting opinion  of  Lopes,  L.  J.,  is  erroneous  because  he 
is  weighing  the  conflicting  inferences  instead  of  sub- 
mitting them  to  the  jury. 

Although  the  cases  may  be  thus  distinguished,  yet  the 
effect  of  the  later  decision  has  been  to  weaken  Thomas 
V.  Quartermaine,  since  it  seems  to  permit  an  inquiry 
into  the  motives  which  induce  a  man  to  accept  employ- 
ment in  the  first  instance,  and  does  not  confine  this  in- 
quiry to  his  continuance  in  service  after  the  knowledge 
of  a  subsequent  danger  arising  from  his  master's  fault. 
In  other  words,  the  distinction  between  accepting  a  dan- 
gerous employment  which  he  may  take  or  not,  and 
thereby  fixing  the  master's  duty  towards  him,  and  con- 
tinuing in  an  employment  which  he  is  not  in  the  same 
sense  free  to  leave,  and  thereby  condoning  the  master's 
breach  of  duty,  is  not  distinctly  taken,  although  Lindley, 
L.  J.,  said :  "The  plaintiff  was  not  engaged  to  drive  a 
vicious  horse." 

The  case  holds  that,  when  a  new  danger  arises  after 
the  employment,  mere  continuance  with  knowledge  of 
it  will  not  of  itself  be  an  assent  to  the  risk,  but  it  is  a 
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question  for  the  jury  what  inference,  as  to  the  plaintiff's 
assent,  they  will  draw  from  that  fact  and  the  other  cir- 
cumstances of  the  case. 

The  next  important  case  upon  the  subject  was  Smith 
V.  Baker,^®''  where  the  plaintiff,  emplo^^ed  to  drill  holes, 

i«5  [1891]  App.  Gas.  325.     See  8  Law  Quart.  Rev.  202. 

Of  the  opinions  expressed  in  the  house  of  lords: 

Lord  Halsbury,  L.  C,  held:  "A  person  who  relies  on  the  maxim 
must  show  a  consent  to  the  particular  thing  done.  Of  course,  I  do 
not  mean  to  deny  that  a  consent  to  the  particular  thing  may  be  in- 
ferred from  the  course  of  conduct,  as  well  as  proven  by  express  con- 
sent; but  if  I  were  to  apply  my  proposition  to  the  particular  facts 
of  this  case,  I  do  not  believe  that  the  plaintiff  ever  did  or  ever 
would  have  consented  to  the  particular  act  done  under  the  particu- 
lar circumstances.  *  *  *  i  am  of  opinion,  myself,  that,  in  order 
to  defeat  a  plaintiff's  right  by  the  application  of  the  maxim  relied 
on  who  would  otherwise  be  entitled  to  recover,  the  jury  ought  to  be 
able  to  affirm  that  he  consented  to  the  particular  thing  being  done 
which  would  involve  the  risk,  and  consented  to  take  the  risk  upon 
himself." 

Lord  Watson  said  that  "the  question  which  has  most  frequently 
to  be  considered  is  not  whether  he  voluntarily  and  rashly  exposed 
himself  to  the  injury,  but  whether  he  agreed  that,  if  injury  should 
befall  him,  the  risk  was  to  be  his,  and  not  his  master's.  Where,  as 
is  commonly  the  case,  his  acceptance  or  nonacceptance  of  the  risk  is 
left  to  implications,  the  workman  cannot  reasonably  be  held  to  have 
undertaken  it  unless  he  knew  of  its  existence,  and  appreciated  or 
had  the  means  of  appreciating  its  danger.  But  assuming  that  he  did 
80,  I  am  unable  to  accede  to  the  suggestion  that  the  mere  fact  of  his 
continuing  at  his  work,  with  such  knowledge  and  appreciation,  will 
in  every  case  necessarily  imply  his  acceptance.  Whether  it  will 
have  that  effect  or  not  depends,  in  my  opinion,  to  a  considerable  ex- 
tent, upon  the  nature  of  the  risk,  and  the  workman's  connection 
with  it,  as  well  as  upon  other  considerations,  which  must  vary  ac- 
cording to  the  circumstances  of  each  case." 

"The  risk  may  arise  from  a  defect  in  a  machine  which  the  servant 
has  engaged  to  work  of  such  a  nature  that  his  personal  danger  and 
consequent  injury  must  be  produced  by  his  own  act.  If  he  clearly 
foresaw  the  likelihood  of  such  a  result,  and,  notwithstanding,  con- 
tinued to  work,  I  think  that,  according  to  the  authorities,  he  ought 


86 


(5G1) 


§    114a  EMPLOYERS'  LIABILITY.  [Ch.  9 

was  set  to  work  near  a  crane  which  swung  stones  over 
liis  head.  No  warning  was  given  him  when  a  stone  was 
to  be  moved,  and  he  had  to  look  out  for  himself.  A 
stone  split  while  being  raised,  and  fell  on  him.  He  knew 
the  danger  and  continued  at  work.  The  case  is  filled 
with  different  expressions  of  opinion.  The  county  court 
gave  judgment  for  the  plaintiff  on  the  ground  that  the 
defendant  was  negligent,  and  the  plaintiff  was  not  neg- 
ligent, and  did  not  voluntarilj'  assume  the  risk,  in  ac- 
cordance with  the  findings  of  the  jury  on  these  issues. 
The  divisional  court  allowed  the  defendant's  appeal. 
The  court  of  appeal  gave  judgment  for  the  defendant, 

to  be  regarded  as  volens.  The  case  may  be  very  different  when 
there  is  no  inherent  peril  in  the  work  performed  by  the  servant,  and 
the  risk  to  which  he  is  exposed  arises  from  a  defect  in  the  machinery 
used  in  another  department  over  whicn  he  has  no  control." 

Lord  Herschell  held  that  "there  may  be  cases  in  which  a  workman 
would  be  precluded  from  recovering,  even  though  the  risk  which  led 
to  the  disaster  resulted  from  the  employer's  negligence.  If,  for  ex- 
ample, the  inevitable  consequence  of  the  employed  discharging  his 
duty  would  obviously  be  to  occasion  him  personal  injury,  it  may 
be  that,  if  with  this  knowledge  he  continued  to  perform  his  work, 
and  thus  sustained  the  foreseen  injury,  he  could  not  maintain  an 
action  to  recover  damages  in  respect  to  it."  But  holding  that  such 
is  not  this  case,  his  opinion  proceeds:  "Where,  then,  a  risk  to  the 
employed,  which  may  or  may  not  result  in  injury,  has  been  created 
or  enhanced,  by  the  negligence  of  the  employer,  does  the  mere  con- 
tinuance in  service,  with  knowledge  of  the  risk,  preclude  the  em- 
ployed, if  he  suffer  from  such  negligence,  from  recovering  in  re- 
spect of  his  employer's  breach  of  duty?  I  cannot  assent  to  the 
proposition  that  the  maxim  'Volenti  non  fit  injuria'  applies  to  such 
a  case,  and  that  the  employer  can  invoke  its  aid  to  protect  him  from 
liability  for  his  wrong.  *  *  *  Whatever  the  dangers  of  the  em- 
ployment which  the  employed  undertakes,  amongst  them  is  certainly 
not  to  be  numbered  the  risk  of  the  employer's  negligence,  and  the 
creation  or  enhancement  of  the  danger  thereby  engendered.  If, 
then,  the  employer  thus  fails  in  his  duty  towards  the  employed,  I  do 
not  think  that,  because  he  does  not  straightway  refuse  to  continue 
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and  the  house  of  lords,  reversing  it,  held,  by  a  divided 
court,  that  the  question  was  properly  submitted  to  the 
jury,  and  there  was  evidence  to  support  the  verdict. 

In  this  case  there  was  no  doubt  but  what  the  plain- 
till:  both  knew  and  appreciated  the  risk,  and  the  facts 
are  stronger  in  showing  an  acceptance  of  it  by  mere 
continuance  at  work  than  in  the  earlier  case  of  Yar- 
mouth V.  France.  The  decision  does  not  adopt  any 
theory  or  settle  any  principle  of  law;  but  the  holding 
of  the  court  must  be,  as  it  has  been  treated  in  later  cases, 
that  continuance  at  work  with  knowledge  of  a  danger 
created  by  the  employer's  fault  does  not,  without  more, 
permit  a  court  to  find  a  voluntary  consent  to  incur  the 
risk,  an(T  the  question  of  the  plaintiff's  consent  must  be 
submitted  to  the  jury.^""    Thomas  v.  Quartermaine  was 

his  service,  it  is  true  to  say  that  he  is  willing  that  his  employer 
should  thus  act  towards  him.  %  I  believe  it  would  be  contrary  to 
fact  to  assert  that  he  either  invited  or  assented  to  the  act  or  default 
which  he  complains  of  as  a  wrong,  and  I  know  of  no  principle  of 
law  which  compels  the  conclusion  that  the  maxim  'Volenti  non  fit 
injuria'  becomes  applicable." 

Lord  Morris  said  that  the  plaintiff  "may  have  voluntarily  entered 
on  a  risky  business;  but  he  did  not  voluntarily  undertake  It  plus 
the  risk  from  defective  machinery.  There  must  be  an  assent  to 
undertake  the  risk  with  the  full  appreciation  of  its  extent."  Lord 
Bramwell,  dissenting,  expressed  his  disagreement  with  the  case  of 
Yarmouth  v.  France,  above  cited,  and  said  that  "the  maxim  applies 
where,  knowing  the  danger  or  risk,  the  man  is  volens  to  undertake 
the  work." 

i««  Williams  v.  Birmingham  B.  &  M.  Co.  [1899]  2  Q.  B.  338:  No 
ladder  or  other  means  was  provided  for  ascending  an  elevated  tram- 
way along  which  ore  was  drawn  and  dumped  in  pockets  at  either 
side.  The  plaintiff  attempted  to  descend  by  stepping  on  ore  in  bins, 
and  fell.  He  had  been  long  employed,  and  the  other  way  of  de- 
scending was  equally  dangerous.  The  jury  found  that  the  defend- 
ants were  negligent,  that  the  plaintiff  was  not  negligent,  and  that  he 
knew  the  danger.     The  divisional  court  sustained  the  plaintiff's  ver- 
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not  overruled,  but  criticised,  and  the  distinction  between 
risks  existing  at  the  time  of  the  employment  and  those 
later  arising  was  not  clearly  taken  upon  the  question  of 
the  plaintiff's  voluntary  consent.  Indeed,  when  the 
case  was  in  the  divisional  court,  Wills,  J.,  said :  "I  can- 
diet,  considering  that  his  knowledge  was  not  conclusive,  and  that 
there  was  no  evidence  of  his  consent  to  the  risk.  It  is  to  be  noted 
that  -jie  facts  do  not  disclose  whether  this  was  a  danger  which  ex- 
isted upon  his  entrance  into  the  employment  or  not.  The  correct- 
ness of  the  decision  would  seem  to  hang  upon  this  point. 

Wallace  v.  Culter  Paper  Mills  Co.,  19  Rettie,  Ct.  Sess.  Cas.  (4th 
Ser.)  915:  Machine  became  unfenced  after  plaintiff  entered  the  em- 
ployment. He  complained,  and  was  injured  while  pointing  out  the 
defect  to  defendant's  engineer.  Held,  the  question  of  his  consent 
was  for  the  jury.  The  absence  of  fencing  was  obvious,  and  plaintiff 
knew  it,  but  it  cannot  be  presumed  that  he  agreed  to  his  master's 
negligence;  and  continuance  at  work  does  not  show  a  willingness 
to  take  the  risk  or  agreement  "to  relieve  his  master  of  the  conse- 
quences of  any  injury  caused  by  what,  ex  hypothesi,  is  the  master's 
fault."  The  proper  inference  from  his  complaining  and  not  getting 
the  defect  removed  is  that  he  let  the  master  take  the  risk. 

In  addition  to  cases  cited  above,  see  the  following:  Hoey  v.  Dub- 
lin &  B.  J.  Ry.  Co.,  5  Ir.  R.  C.  L.  306:  On  demurrer  it  appeared 
that  for  a  reasonable  time  plaintiff  had  knowledge  of  the  incompe- 
tence of  the  servant  of  whose  negligence  he  complained.  Held  for 
plaintiff,  that  knowledge  is  only  evidence  of  negligence,  and  not  neg- 
ligence per  se,  and  that,  although  it  may  be  conclusive  upon  en- 
trance into  the  service,  it  is  not  when  the  cause  arises  afterwards. 
Langham  v.  Young  (July  30,  1881)  71  Law  T.  232:  Using  spliced 
rope  after  knowledge  and  warning,  no  recovery.  Bacon  v.  Dawes,  3 
Times  Law  R.  557:  Defective  hydraulic  crane,  of  which  plaintiff 
had  complained,  but  was  told  to  go  on  and  make  the  best  of  it,  which 
he  did.  Held  going  on  with  work  not  enough;  it  must  appear  that 
he  was  contented  to  go  on,  knowing  the  danger.  Baxter  v.  Wyman, 
4  Times  Law  R.  255:  Plaintiff  told  to  fix  belt,  which  was  out  of  his 
employment,  and  dangerous.  Question  of  his  willingness  to  encoun- 
ter it  is  for  jury.  Church  v.  Appleby,  5  Times  Law  R.  88:  Plain- 
tiff's intestate  fell  from  unrailed  platform,  and  jur"^  found  that  he 
knew  and  was  willing  to  encounter  the  danger,  and  the  court  held 
that  they  micht  pron^rly  so  find  from   his  continuance   in  service 
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not  draw  the  distinction  between  the  man  accepting  the 
risk  in  the  first  instance,  and  his  continuing  in  the  em- 
ployment under  circumstances  which  brought  the  risk 
to  his  mind." 

As  a  result,  the  later  cases  do  not  follow  Thomas 
V.  Quartermaine,^®^  even  when  the  risk  exists  at  the  en- 
trance into  the  employment,  but  hold  that  the  question 
of  voluntary  consent  is  in  issue,  and  the  presumption 
arising  from  the  plaintiff's  act,  either  in  accepting  or 
continuing  in  a  dangerous  employment,  may  be  rebutted, 
and  the  issue  submitted  to  the  jury,  unless  the  evidence 
is  all  one  way.  The  question  of  the  plaintiff's  knowl- 
edge has  not  been  discussed,  since,  in  general,  the  facts 
show  that  he  knew  and  appreciated  the  danger.  Where 
this  does  not  appear,  it  would  seem  that  the  existence 
and  extent  of  his  knowledge  are  also  for  the  jury. 

S  114b.    Massachusetts. 

Assuming  that  the  plaintiff  knew  and  fully  appre- 
ciated the  risk,  the  question  what  inference  is  to  be 
drawn  from  the  mere  fact  of  his  continuance  in  serv- 
ice under  such  circumstances  has  not  been  much  dis- 
cussed in  Massachusetts.  In  Snow  v.  Housatonic  II. 
Co.'®*  it  was  "suggested  that  the  plaintiff  ought  not  to 

with  knowledge.  Medway  v.  Greenwich  Inlaid  Linoleum  Co.,  14 
Times  Law  R.  291  (boy  used  his  hands  to  take  linoleum  out  of 
box  where  there  were  revolving  blades.  "As  regards  the  maxim, 
'Volenti  non  fit  injuria,'  if  it  could  be  made  out  that  the  injured 
person  had  agreed  to  undertake  the  risk,  the  maxim  would  apply. 
That  was  for  the  jury,  and  they  found  that  the  plaintiff  did  not 
appreciate  the  risk").  See,  also,  Sanders  v.  Barker,  6  Times  Law 
R.  324;  Amos  v.  Duffy,  6  Times  Law  R.  339. 

i«7  18  Q.  B.  Div.  685. 

J08  8  Allen  (Mass.)  441,  450.     See,  also,  supra,  §§  85,  100,  101. 
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recover  because  he  continued  in  the  performance  of  his 
duties  after  he  was  aware  of  the  existence  of  the  de- 
fect in  the  road.  There  may  be  cases  where  a  servant 
would  be  wanting  in  due  care  by  incurring  the  risk  of 
injury  in  the  use  of  defective  or  imperfect  machinery 
or  apparatus,  after  he  knew  it  might  cause  him  bodily 
harm.  But  we  do  not  think  this  case  is  one  of  that 
class.  His  continuance  in  the  employment  did  not  nec- 
essarily and  inevitably  expose  him  to  danger."  Here, 
as  in  several  of  the  earlier  cases,  the  defense  is  treated 
as  that  of  contributory  negligence  rather  than  volenti 
non  fit  injuria.  In  Mellor  v.  Merchants'  Mfg.  Co.^®® 
it  was  said:  "There  might  be  cases  where  the  plain- 
tiff would  be  held  to  have  taken  the  risk,  irrespective 
of  any  implied  term  in  his  contract  of  service,  even  if 
he  could  not  properly  be  said  to  have  been  negligent. 
*  *  *  If  the  servant  is  acting  within  the  scope  of 
his  regular  employment,  or  in  obedience  to  special  or- 
ders, the  fear  of  losing  his  place  may  take  away  his 
choice  so  far  that  he  cannot  be  said  freely  to  take  the 
risk  upon  himself.  Again,  he  may  not  appreciate  the 
danger.  So,  the  mere  knowledge  of  the  employe  and 
his  continuing  in  the  employ  may  not  be  necessarily 
fatal  to  him.  It  is  observed  by  Bowen,  L.  J.,  that  the 
maxim  is  not  Scienti  non  fit  injuria,  but  Volenti  non  fit 
injuria." 

The  question  was  first  distinctly  presented  in  Fitz- 
gerald V.  Connecticut  River  Paper  Co.,^^*^  where  it  is 
said:     "The  chief  practical  difficulty  in  applying  [the 

189  150  Mass.  362.     See  Hatt  v.  Nay,  144  Mass.   186;    O'Maley  v. 
South  Boston  Gas  Light  Co.,  158  Mass.  135,  138. 
i"o  155  Mass.  155. 
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maxim]  is  in  determining  when  the  risk  is  assumed 
voluntarily.  In  the  first  place,  one  does  not  volunta- 
rily assume  a  risk  who  merely  knows  that  there  is  some 
danger,  without  appreciating  the  danger.  On  the  other 
hand,  he  does  not  necessarily  fail  to  appreciate  the  risk 
because  he  hopes  and  expects  to  encounter  it  without 
injury.  If  he  comprehends  the  nature  and  the  degree  «}f 
the  danger,  and  voluntarily  takes  his  chance,  he  must 
abide  the  consequences,  whether  he  is  fortunate  or  un- 
fortunate in  the  result  of  his  venture.  ♦  ♦  •  What 
constraint,  exigency,  or  excuse  will  deprive  an  act  of 
its  voluntary  character  when  one  intentionally  exposes 
himself  to  a  known  risk  is  a  question  about  which 
learned  judges  differ  in  opinion.  It  has  been  held  by 
some  that  where  a  man  is  not  physically  constrained, 
where  he  can  take  his  option  to  do  a  thing  or  not  to 
do  it,  and  does  it,  he  must  be  held  to  do  it  voluntarily. 
IJut  by  the  authorities  generally  one  who,  in  an  exi- 
gency, reluctantly  determines  to  take  a  risk  is  not 
held  so  strictly.  There  has  been  much  difference  among 
the  English  judges  in  regard  to  the  question  whether 
a  servant  who  discovers  a  defect  in  machinery,  not  ex- 
isting when  he  entered  the  service,  which  the  master 
is  bound  to  repair,  and  who  works  on,  understanding 
the  danger,  rather  than  to  lose  his  place  by  complain- 
ing of  it  or  refusing  to  work  until  it  is  repaired,  sIimI! 
be  held  to  have  voluntarily  assumed  the  risk."  The 
opinion  then  states:  "In  this  commonwealth,  as  well 
as  elsewhere,  plaintiffs  have  been  precluded  from  re- 
covering, alike  where  their  assumption  of  the  risk  grew 
out  of  an  implied  contract  in  reference  to  the  condi- 
tion of  things  at  the  time  of  entering  the  defendant's 
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service,  and  where  they  voluntarily  assumed  a  risk 
which  came  into  existence  afterwards.^  ^^  This  court 
has  recognized  the  doctrine  that  mere  knowledge  of  a 
danger  will  not  preclude  a  plaintiff  from  recovering 
unless  he  appreciates  the  risk.  Many  other  cases  in 
which  the  plaintiff  has  not  been  precluded  from  recov- 
ering may  be  referred  to  this  principle,  and  some  of 
them  more  properly  rest  on  the  ground  that  there  were 
such  considerations  of  duty  or  exigency  affecting  him 
as  to  present  a  question  whether  the  assumption  of  the 
risk  was  voluntary,  or  under  an  exigency  which  justi- 
fied his  action,  and  induced  him  unwillingly  to  encoun- 
ter a  danger  to  which  he  was  wrongfully  exposed." 

In  Mahoney  v.  Dore^^^  it  is  sa'd:  "In  a  very  recent 
case  in  England  (Smith  v.  Baker  [1891]  App.  Cas. 
325)  it  has  been  decided  by  the  house  of  lords  that  a 
servant  who  continues  to  work  where  he  is  exposed  to 
a  danger  which  he  understands  and  appreciates,  and 
whi(  h  results  from  his  employer's  negligence,  and  which 
he  did  not  assume  by  his  implied  contract  when  he  en- 
tered the  service,  does  not,  as  a  matter  of  law,  volun- 
tarily assume  it  by  merely  remaining  in  a  place  which 
is  rendered  unsafe  by  his  master's  fault.     We  are  not 

171  This  statement  does  not  mean  that  mere  continuance  in  the 
service  is,  as  a  matter  of  law,  a  voluntary  assumption  of  the  risk, 
and  none  of  the  cases  cited  sustain  such  a  proposition.  In  Huddle- 
ston  V.  Lowell  Mach.  Shop,  106  Mass.  282,  the  plaintiff  did  not  know 
the  danger.  The  decision  in  Taylor  v.  Carew  Mfg.  Co.,  140  Mass. 
150,  stands  equally  well  on  the  fact  that  the  plaintiff  was  negligent, 
and  in  Lewis  v.  New  York  &  N.  E.  R.  Co.,  153  Mass.  73,  there  was 
evidence  on  the  question  of  voluntary  assumption,  from  which  it 
might  reasonably  be  inferred  that  the  plaintiff  was  willing  to  take 
the  risk. 

i'2l55  Mass.   513,   519;    Burgess  v.  Davis   Sulphur   Ore  Co.,  165 
Mass.  71,  73. 
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aware  of  any  adjudications  in  this  commonwealth  which 
are  necessarily  inconsistent  with  this  just  and  reason- 
able doctrine,  although  different  opinions  have  been 
expressed  on  this  point  by  eminent  judges,  both  here 
and  in  England.  ♦  ♦  *  The  tendency  of  recent  de- 
cisions is  to  hold  that,  in  regard  to  dangers  growing  out 
of  the  master's  negligence,  which  are  not  covered  by 
the  implied  contract  between  the  master  and  servant 
when  the  service  was  undertaken,  it  is  a  question  of 
fact  whether  a  servant  who  works  on,  appreciating  the 
risk,  assumes  it  voluntarily,  or  endures  it  because  he 
feels  constrained  to." 

Although  these  cases  did  not  decide  the  proposition, 
yet  the  later  decisions  hold  that  if  a  servant,  knowing 
and  appreciating  the  risk,  continues  in  the  service,  the 
only  inference  which  can  be  drawn  from  the  fact  of 
his  continuance  under  such  circumstances  is  that  he 
assented  to  and  voluntarily  incurred  the  danger,  and, 
as  a  matter  of  law,  he  cannot  recover.  "Under  the  de- 
cisions in  this  commonwealth,  if  he  knew  and  appre- 
ciated the  risk,  and  continued  to  work  for  the  length 
of  time  and  under  the  circumstances  that  appear  in 
this  case,  he  must  be  held  voluntarily  to  have  iissumed 
it,  so  that  his  share  in  the  responsibility  for  the  acci- 
dent charges  him  with  negligence  and  precludes  him 
from  recovery,  if  the  use  of  the  saw  by  the  defendant 
<onstituted  negligence.  If  this  appears,  it  is  unneces- 
sary to  determine  separately  the  question  whether  the 
<lefendant  was  negligent,  and  whether  the  plaintiff  was 
in  the  exercise  of  due  care.'"^^ 

The  question  that  has  raised  the  greater  difference 

iTsTenanty  v.  Boston  Mfg.  Co.,  170  Mass.  323.  324;  Davis  v. 
Forbes,  171  Mass.  548,  556.    See  cases  cited  in  this  section. 
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of  opinion,  however,  is  not  whether  mere  continuance 
in  the  service,  with  knowledge  and  appreciation  of  the 
risk,  is,  as  a  matter  of  law,  a  voluntary  assumption  of 
it,  but  rather  what  circumstances  will  justify  a  court 
in  holding,  as  matter  of  law,  that  the  plaintiff  has  suf- 
ficient knowledge  and  appreciation.  When  an  employ- 
ment is  entered  into,  the  rule  is  that  the  plaintiff  is 
presumed  to  know  and  appreciate  whatever  a  person 
of  his  intelligence  would  know  if  he  exercised  reason- 
able care  to  inform  himself;  and  he  is  charged  with  a 
knowledge  and  appreciation  of  these  obvious  dangers, 
though  he  may  not  in  fact  have  known  them.  The  doubt 
has  been  whether  the  same  rule  is  to  be  applied  in  cases 
of  danger  caused  by  the  master's  negligence  and  arising 
subseqently,  or  whether  the  plaintiff  must  in  fact  have 
known  and  appreciated  the  danger. 

The  earlier  cases  required  evidence  of  the  plaintiff's 
actual  knowledge,  or  facts  so  conclusive  that  the  only 
inference  was  that  the  plaintiff  knew  and  appreciated 
the  risk.  Thus,  where  a  plaintiff  fell  on  icy  steps,  it 
was  said :  "She  knew  that  the  steps  were  icy,  and  that 
there  was  some  danger  in  passing  over  them.  But  the 
evidence  tended  to  show  that  their  condition  in  regard 
to  slipperiness  was  constantly  changing  in  different 
states  of  the  weather,  with  the  spray  falling  daily  from 
the  steampipe  and  freezing  upon  them.  Common  ex- 
perience tells  us  that  he  degree  of  slipperiness  of  ice 
is  not  always  determinable  from  an  ocular  inspection 
of  it.  If  it  were  certain  that  the  extent  of  the  danger 
was  obvious  to  one  who  saw  the  surface  of  the  steps, 
the  case  would  be  different."^  ^^     The  later  cases  have 

1T4  Fitzgerald    v.    Connecticut    River    Paper     Co.,    15B    Mass.    155 
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not  gone  to  this  extreme.  Tims,  a  man  experienced 
in  the  use  of  circular  saws  must,  as  a  matter  of  law, 
know  and  appreciate  the  risk  that,  if  a  strip  of  hard 
board  falls  on  the  teeth  of  a  rapidly  revolving  saw,  it  will 
be  thrown  violently  forward;*"^  and  the  danger  of  un- 
railed  vats  is  known  and  appreciated,  although  the 
plaintiff  had  never  seen  them  uncovered  but  twice,  and 
then  in  the  daytime,  and  he  was  injured  at  night,  when 
the  light  was  dim.^^**     The  tendency  seems  to  be  to  ap- 

(Jury);  Mahoney  v.  Dore,  155  Mass.  513  (Jury);  Hickey  v.  City  of 
Waltham,  159  Mass.  460  (appreciation  of  risk  of  stepping  on  soft 
earth  thrown  up  from  trench  is  for  jury). 

i76Tenanty  v.  Boston  Mfg.  Co.,  170  Mass.  323  (Court). 

176  Carrigan  v.  Washburn  &  Moen  Mfg.  Co.,  170  Mass.  79  (Court) ; 
Goldthwait  v.  Haverhill  &  G.  St.  Ry.  Co.,  160  Mass.  544  (Court:  Use 
of  longer  and  wider  open  cars);  Scanlon  v.  Wedger,  156  Mass.  462: 
A  voluntary  spectator  of  a  display  of  fire  works  takes  the  risk. 
Morton,  J.,  dissenting:  "There  is  no  evidence  that  (the  plaintiffs) 
knew  or  had  any  reason  to  suppose  that  such  mortars  were  liable 
to  explode  and  injure  bystanders,  or  that  they  were  familiar  with 
their  construction,  or  the  manner  in  which  they  were  fired,  or  were 
aware  that  the  boT^';swere  charged  with  an  explosive  more  powerful 
than  orr";  .  gunpowder.  There  is  nothing  to  show  that  they  had 
any  knowledge  or  suspicion  that  they  were  Incurring  any  risk  by 
being  where  they  were.  An  Inference  or  a  conclusion  that  they 
were  not  unaware  of  the  risk  rests,  It  seems  to  me,  entirely  on 
assumption."  Goddard  v.  Mcintosh,  161  Mass.  253:  Plaintiff  stand- 
ing on  plank  resting  on  tail  end  of  wagon  fell  because  the  horses 
started.  Held:  "It  is  plain  that  the  risk  of  such  an  accident  was 
obvious,  and  that  it  must  have  been  understood  and  appreciated  by 
the  plaintiff.  ♦  *  *  It  was  apparent  that,  if  the  horses  should 
start,  the  planks  on  which  the  plaintiff  stood  would  be  displaced, 
and  the  plaintift  exposed  to  a  fall.  So  far  as  the  danger  upon  that 
particular  occasion  was  enhanced  by  the  facts  that  the  horses  then 
attached  to  the  wagon  were  restless  and  that  they  were  not  hitched 
or  fastened  to  a  ^weight,  but  left  with  the  reins  thrown  loosely  over 
the  seat,  and  that  the  wheels  were  not  blocked,  the  pValntlff  saw  and 
knew  all  these  things  before  he  and  the  teamster  put  on  the  planks, 
and  he  went  upon  them  to  work."     Knowlton,  J.,  dissenting,  said: 
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ply  the  same  considerations  to  the  facts  from  which  a 
plaintiff's  knowledge  and  appreclfition  may  be  inferred 
as  are  employed  when  the  plaintiff  first  accepts  the 
service,  but  that  cannot  yet  be  said  to  be  the  rule. 

The  doubt  is  not  what  instructions  should  be  given 
to  a  jury,  but  under  what  circumstances  the  court  may 
itself  decide  the  matters  of  fact  necessary  to  support 
this  defense.  It  would  seem  that  the  court  will,  as  a 
matter  of  law,  find  that  the  plaintiff  knew  and  appre- 
ciated the  risk  whenever  the  danger  is  such  that  one  of 
his  experience  must,  if  he  had  thought  or  used  his 
senses,  have  recognized  it,  and  that,  when  this  has  been 
determined,  the  only  inference  possible  from  continu- 
ance in  the  service  is  that  the  risk  has  been  voluntarily 
assumed.^ '^^     The  risk  may  be,  of  course,  so  great  that 

"From  the  evidence  reported  in  this  case,  a  jury  might  have  found, 
on  their  common  knowedge,  that  the  horses  ordinarily  used  in 
drawing  bricks  and  other  heavy  loads  in  Boston  are  so  trained  and 
accustomed  to  their  work  that  nobody  deems  it  necessary  to  hitch 
them  while  occupied  on  or  about  the  wagon  in  loading  or  unloading. 
The  plaintiff  was  engaged  in  his  usual  way  in  the  business  in  which 
he  had  daily  worked  in  safety  for  about  two  months.  *  *  *  The 
jury  properly  might  have  found  that,  if  the  horses  had  been  such  as 
are  commonly  used  in  this  kind  of  business,  and  such  as  the  plain- 
tiff supposed  them  to  be,  he  would  not  have  been  hurt.  *  *  *  As 
I  understand  the  decisions,  before  he  can  be  so  precluded,  it  must 
appear  beyond  the  possibility  of  a  finding  to  the  contrary  that  he 
understood  and  appreciated  the  danger."  See  cases  cited  supra,  §§ 
90-100;  §  111  (reliance  on  care  of  master);  §  112  (opportunity  to 
observe);  §  113  (assurance  of  safety). 

17T  The  cases  arising  under  this  section  are  accordingly  grouped 
with  the  cases  of  obvious  dangers  and  the  knowledge  possessed  by 
the  p  'ntiff.  Supra,  §§  90-99,  100,  101,  111-113.  This  result  has  not 
been  reached  without  strong  opposition.  Thus,  in  the  recent  case 
of  Davis  V.  F4)rbes,  171  Mass.  548,  a  boy  employed  by  the  defendant 
to  train  and  ride  colts,  and  of  two  years'  experience  in  the  business, 
was  injured  by  a  defective  stirrup  strap  given  him  by  the  foreman, 
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no  prudent  man  would  take  it,  and  then  it  is  possible 
for  the  court  to  say,  as  matter  of  law,  that  the  plain- 
tiff, through  his  carelessness,  brought  the  injury  on  him- 

and  used  for  three  days.  There  was  evidence  from  which  the  de- 
fendant's negligence  could  be  found,  and  it  was  held,  as  a  matter  of 
law,  that  the  plaintiff  could  not  recover.  The  court  says:  "There 
seems  to  have  been  what  amounted  to  a  common  examination  of  the 
strap  by  the  plaintiff  and  Abbott,  and  though  the  plaintiff  relied  to 
some  extent,  as  was  natural,  on  Abbott's  judgment,  he  appears  to 
have  been  satisfied  himself,  from  the  test  that  was  made  in  his  pres- 
ence, that  the  strap  was  suitable  for  use,  as  he  proposed  to  use  it  in 
the  condition  in  which  it  was.  No  complaint  was  made  that  the 
test  was  not  a  reasonable  one,  and  not  such  as  the  plaintiff's  prac- 
tical experience  commended.  There  is  nothing  to  show  that  Abbott's 
declaration  'that  it  had  got  to  hold  the  plaintiff  until  he  got  a  new 
one,'  and  'here  is  a  pair  of  old  stirrup  straps  hanging  in  the  case 
that  you  will  have  to  use,'  coerced  the  plaintiff  into  using  a  strap 
which  he  did  not  think  fit,  or  led  him  to  assume  a  risk  which  he 
would  not  otherwise  have  ta'  .."  Knowlton,  J.,  dissenting,  said 
that  the  weight  of  the  evidence  showed  that  the  plaintiff  did  not 
know  ''nd  appreciate  the  risk.  "He  was  undoubtedly  influenced  by 
the  statements  and  representations  of  Abbott.  He  knew  the  strap 
was  defective,  but  he  did  not  know  how  strong  it  was.  No  one  can 
accurately  estimate  the  strength  of  a  piece  of  old  leather  from  the 
appearance  of  it.  He  saw  Abbott  pull  upon  it,  but  he  did  not  know 
how  much  force  was  applied  in  pulling.  Probably  he  thought  It 
was  stronger  than  it  proved  to  be."  On  the  general  proposition  he 
says:  "The  employer  is  under  an  implied  contract  or  duty  to  pro- 
vide safe  and  proper  machinery,  tools,  and  appliances  for  the  em- 
ploye. There  is  often  evidence  on  which  it  is  contended  that  he  is 
guilty  of  negligence  in  this  particular.  In  dealing  with  such  a  case, 
upon  the  question  whether  the  plaintiff  is  precluded  from  recovery 
on  the  ground  that  he  assumed  the  risk,  it  must  be  assumed  that 
the  jury  properly  might  find  the  defendant  guilty  of  negligence. 
The  question  is  to  be  determined  in  reference  to  the  possibilities  of  a 
finding  either  way  on  that  point.  If,  looking  to  the  conduct  of  the 
defendant  alone,  the  finding  ought  to  be  against  him,  on  what  ground 
can  the  plaintiff  be  cut  off  from  his  right  to  damages?  Under  the 
law  of  negligence,  it  is  only  on  the  ground  that  he  is  himself  in 
fault  throu«;h  failure  to  exercise  oroner  care,  or  otherwise.     If  the 
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self.  Apart  from  this,  the  degree  of  the  risk  or  of 
the  defendant's  negligence  does  not  seem  to  be  consid- 

facts  relied  on  to  establish  this  defense  are  merely  that  he  continued 
to  work  knowing  of  the  defect  which  afterwards  caused  his  in- 
jury, and  if  the  defect  is  so  slight,  viewed  in  reference  to  the  de- 
fendant's duty  to  provide  for  his  safety,  that  it  is  just  a  little  out- 
side of  the  line  which  separates  due  care  on  the  part  of  the  defend- 
ant from  negligence,  the  question  arises  whether  there  was  such  a 
voluntary  assumption  of  the  risk  on  the  plaintiff's  part  as  to  put 
him  in  the  same  category  with  the  defendant  in  reference  to  the  al- 
leged negligence.  *  *  *  It  must  be  remembered  that  the  rule  is 
applicable  only  when  the  plaintiff  understands  and  appreciates  the 
risk.  Nothing  less  than  his  full  understanding  and  appreciation  of  it 
can  make  his  exposure  to  the  danger  voluntary,  and  charge  him  with 
negligence  whenever  the  employer  is  negligent.  It  is  only  when  his 
knowledge  of  the  danger  is  such  as  to  make  his  conduct  as  culpable 
as  that  of  the  employer  that  he  can  be  precluded  from  recovery  on 
this  ground.  The  question  oftenest  arises  when  it  is  difficult  to  tell 
whether  there  was  sufficient  danger  properly  to  charge  with  negli- 
gence the  employer  whose  duty  it  was  to  know  that  his  appliances 
were  safe;  and  if  the  conditions  are  such  that  the  conduct  of  the  em- 
ployer in  procuring  the  defective  appliance  fall  only  a  hair's  breadth 
below  the  line  of  due  care,  nothing  less  than  a  full  understanding  of 
the  danger  can  charge  the  employe  with  negligence  in  using  it  when 
it  was  provided  for  him.  It  will  hardly  be  contended  that  a  hired 
servant  always  works  at  his  own  risk  when  he  continues  in  service 
after  discovering  that  his  employer's  negligence  in  failing  to  repair 
machinery,  or  In  introducing  unsafe  machinery,  has  somewhat  in- 
creased the  perils  of  his  situation.  So  to  hold  would  altogether  de- 
prive the  employe  of  the  benefit  of  the  salutary  provision  of  law 
which  makes  it  the  duty  of  the  employer  to  provide  proper  tools  and 
machinery  with  a  view  to  his  safety.  It  Is  often  consistent  with 
due  care  for  him  to  centinue  in  the  service  when  he  knows  that  the 
provision  for  his  safety  is  not  as  good  as  it  should  be.  He  may 
think  that  the  danger  is  not  great  enough  reasonably  to  require 
him  to  refuse  to  work.  That  full  knowledge  and  appreciation  of 
the  risk  on  the  part  of  the  plaintiff  are  essential  to  the  maintenance 
of  this  defense  in  cases  of  this  kind  has  repeatedly  been  held,  and 
I  am  not  aware  that  any  different  doctrine  has  been  enunciated. 
•  *  *  That  the  danger  is  obvious  is  not  necessarily  enough  to 
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ered  material.  When  the  danger  is  not  obvious  to  the 
phiiuMff,  or  when,  from  circumstances  attending  his 
continuance  in  the  service,^ ^*  dilferent  inferences  may 
be  drawn,  the  questions  of  his  knowledge,  appreciation, 
and  voluntary  acceptance  of  the  risk  are  all  to  be  sub- 
mitted to  the  jury. 

§  114c.     Indiana. 

"If  it  be  found  that  there  is  some  breach  of  duty  on 
the  part  of  the  master,  and  it  be  further  found  that, 
with  knowledge  of  this  breach,  the  servant  continues 
in  the  service,  not  notifying  the  master  of  the  breach, 

defeat  the  plaintiff  on  this  ground,  although  it  may  warrant  a  find- 
ing by  a  jury  against  him.  The  danger  may  be  so  great  and  so  obvi- 
ous that,  in  any  possible  view  of  the  evidence,  the  general  judgment 
of  common  men  would  at  once  condemn  his  conduct  in  continuing  to 
work  as  careless.  In  such  a  case,  it  would  be  the  duty  of  the  court 
to  order  a  verdict  against  him  on  the  ground  of  a  want  of  due  care; 
but  it  would  not  necessarily  follow  that  he  voluntarily  assumed  the 
risk,  so  as  to  come  within  the  doctrine,  Volenti  non  fit  injuria. 
He  might  have  been  stupid  or  inattentive,  and  merely  careless  in 
not  ascertaining  the  nature  and  extent  of  the  danger.  To  decide 
against  a  plaintiff  on  this  ground  involves  an  affirmative  finding 
of  fact.  The  negligence  which  is  fatal  to  his  case  is  not  merely  an 
omission  to  take  proper  precautions.  It  is  positive  negligent  ac- 
tion. It  is  a  voluntary  exposure  to  a  well-understood  danger,  so 
great  that  due  care  requires  him  to  avoid  it.  The  defendant  must 
establish  the  plaintiff's  knowledge  and  appreciation  of  the  risk  and 
voluntary  assumption  of  it,  if  he  would  prevail  when  on  other 
grounds  the  plaintiff's  case  might  be  decided  in  his  favor.  When  a 
fact  is  to  be  established  by  evidence,  a  court  can  seldom  say,  as  mat- 
ter of  law,  that  it  is  proved.  Where  the  plaintiff  has  the  burden  of 
proof  to  show  the  defendant's  negligence,  or  his  own  due  care,  the 
case  is  different.  Then  the  court  must  determine,  as  matter  of  law, 
In  the  first  Instance,  whether  any  evidence  has  been  introduced  In 
support  of  the  propositions." 

178  Infra,  §  107  (fear  of  discharge) ;  9  US  (complaint  and  promise 
of  repair). 
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and  receiving  no  assurances  that  the  defect  or  negli- 
gence will  be  repaired,  the  servant  will  be  deemed  to 
have  assumed  the  hazard  of  such  defect  or  breach,  and 
to  have  waived  a  right  of  recovery  for  injury  there- 
from."^'^* "To  this  general  rule  there  are  exceptions, 
such  as  those  arising  from  the  master's  promise  to  re- 
pair, or  his  ordering  the  servant  to  some  work  or  place 
out  of  th'.  line  of  his  regular  employment."^*"  "The 
knowledge  of  the  danger  adds  it  as  one  of  the  incidents 
of  the  employment  which  the  employe  assumes.  It 
becomes  a  danger  which  his  continuance  in  the  master's 
service  makes  an  incident  of  the  service,  and,  when  it 
takes  this  character,  the  master  is  no  longer  bound 
to  answer  for  the  employe's  safety,  so  far  as  it  is  imper- 
iled by  the  danger  voluntarily  and  knowinglj^  assumed. 
The  knowledge,  in  conjunction  with  the  continuance 
in  the  service,  operates  as  a  waiver  of  the  right  to  make 
the  master  responsible.  *  ♦  *  The  duty  which  the 
employer  is  under  is  materially  affected  by  the  element 
of  knowledge,  and,  unless  a  duty  is  shown,  of  course 
there  can  be  no  actionable  negligence,  since  a  duty  lies 
at  the  foundation  of  every  right  of  action  on  the  negli- 
gence of  a  defendant.  It  must  follow,  in  order  to  show 
a  breach  of  duty  creating  a  cause  of  action  for  its 
breach,  that  it  is  necessary  to  aver  that  the  employe 
was  ignorant  of  the  default  of  the  employer  which  in- 
creased the  perils  of  the  service."^®^ 

1T9  Bedford  Belt  Ry.  Co.  v.  Brown,  142  Ind.  659,  664;  Louisville  & 
N.  R.  Co.  V.  Orr,  84  Ind.  50;  Evansville  &  T.  H.  R.  Co.  v.  Duel,  134 
Ind.  156;  Lynch  v.  Chicago,  St.  L.  &  P.  Ry.  Co.,  8  Ind.  App.  516. 

i8»  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Quinn,  14  Ind.  App.  554: 
Rietman  v.  Stolte,  120  Ind.  314;  Brazil  Block  Coal  Co.  v.  Hoodlet. 
129  Ind.  327.    See  supra,  §§  105-107. 

181  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Sanford,  117  Ind.  265,  267 
(fall  of  bridge);  supra,  §  87  (pleading). 
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There  must  be  a  defect  or  danger  for  which  the  mas- 
ter is  responsible.  The  servant  must  either  actually 
know  of  it,  or  else  the  danger  must  be  such  that  by 
the  exercise  of  ordinary  diligence  he  could  know  of 
it;**^  and  he  must  know,  not  only  the  existence  of 
the  defect,  but  that  there  is  danger  to  him  in  it.'** 
The  servant  may  properly  rely  on  the  care  of  the  em- 
ployer in  performing  the  obligations  cast  upon  him, 
and  is  not  bound  to  anticipate  that  these  obligations 
will  be  disregarded.'**  Reasonable  care  does  not  re- 
quire him  to  search  for  latent  defects,  even  though  he 
has  an  equal  opportunity  with  the  master  to  discover 
them.'**^  The  knowledge  with  which  he  is  chargeable 
is  of  the  open  and  obvious  dangers  which  he  must  know, 
either  through  the  knowledge  common  to  men,  or  which 
he  could  not  escape  observing  save  by  carelessness.'*® 

The  court  applies  the  same  rule  in  regard  to  knowl- 
edge possessed  by  the  servant  in  cases  where  the  dan- 
ger exists  upon  entering  the  employment,  and  where 
it  subsequently  arises.  Having  found  the  fact  of  the 
plaintiff's  knowledge  and  appreciation  of  the  danger, 
the  court  infers,  as  a  matter  of  law,  from  his  continu- 
ance in  service  with  such  knowledge,  that  he  volunta- 
rily consented  to  waive  the  breach,  and  undertake  the 
risk. 

i«2Jenn€fy  Electric  Light  &  Power  Co.  v.  Murphy,  115  Ind.  566; 
Indiana,  Illinois  &  Iowa  R.  Co.  v.  Bundy,  152  Ind.  590  (unboxed 
wires). 

183  Rogers  V.  Leyden,  127  Ind.  50. 

18*  Supra,  §§  111-113. 

"5  Louisville,  E.  &  St.  L.  R.  Co.  v.  Berry,  2  Ind.  App.  427,  431; 
Salem  Stone  &  Lime  Co.  v.  Tepps,  10  Ind.  App.  516,  518;  supra,  §  112, 

XS6  See  supra,  {§  93,  95,  96,  where  cases  aref  collected. 
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S  114d.    Alabama. 

The  rule  is  thus  stated:  "If  the  employe,  while  en- 
gaged in  the  service,  acquires  knowledge  of  any  defects 
in  the  materials,  machinery,  or  instrumentalities  used, 
and  notice  thereby  of  an  increased  risk  of  danger,  and 
afterwards  continues  in  the  service  without  objection 
or  notice  to  the  employer,  he  assumes  the  increased  risk 
himself;  but  he  may  notify  the  employer  of  the  defect, 
and  continue  in  the  service  for  a  reasonable  time,  re- 
lying on  the  promise  of  the  employer  to  remedy  the  de- 
fect ;  yet,  if  the  defect  is  not  remedied  within  the  prom- 
ised time,  his  further  continuance  in  the  service  is  at 
his  own  risk,  and  he  is  guilty  of  contributory  negli- 
gence.'"^^ 

If  the  plaintiff  has  not  actual  knowledge  of  the  de- 
fect, it  would  seem  that  his  duties  must  be  such  as  to 
charge  him  with  knowledge  in  order  that  the  rule  may 
be  applied.^ ^*  "As  to  the  defects  in  the  tramway,  there 
is  no  direct  evidence  that  he  had  any  knowledge  of 
them.  The  most  that  can  be  said  is  that  while  it  was 
no  part  of  his  duty  or  business  to  be  on  the  lookout 
for  such  defects,  yet  he  had  opportunities  in  the  course 
of  his  employment  to  observe  these  defects,  the  oppor- 

"  i87  Birmingham  Ry.  &  E.  Co.  v.  Allen,  99  Ala.  359  (unlocked  switch 
known).    See,  also,  infra,  §  115. 

188  Eureka  Co.  v.  Bass,  81  Ala.  200  (foreman  of  blasting  killed 
by  defective  fuse) ;  Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  708,  720 
(knew  of  low  bridge) ;  Louisville  &  N.  R.  Co.  v.  Stutts,  105  Ala. 
368  (dangerous  trestle  where  plaintiff  switched  cars) ;  Bridges  v. 
Tennessee  C,  I.  &  R.  Co.,  109  Ala.  287  (had  complained  of  his  de- 
fective locomotive) ;  Alabama  Great  Southern  R.  Co.  v.  Davis,  119 
Ala.  572  (knew  of  defective  switch,  but  told  it  was  repaired).  See, 
also,  supra,  §§  93,  95,  96  (obvious  dangers) ;  §§  112,  113  (opportunity 
to  discover  defect). 
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tunities  and  the  defects  being  of  such  character  as  to 
afford  ground  for  an  inference  that  he  had  observed 
and  did  know  of  the  defects.  But  this  inference  was 
for  the  jury.  *  ♦  •  It  is  always  for  the  jury  to 
draw  or  not  to  draw  inferences  from  the  facts  proven, 
unless  it  is  a  matter  of  legal  presumption,  which  this 
clearly  is  not."^^® 

The  rule,  both  as  a  matter  of  pleading  and  of  state- 
ment, is  rested  upon  contributory  negligence.^'* 
''Whether  continuing  in  the  service  after  discovering 
the  defect  constitutes  contributory  negligence  depends 
in  a  great  measure  upon  its  nature  and  extent.  Un- 
questionably, when  the  danger  is  so  apparent  that  in- 
jury appears  to  be  inevitable,  the  employe  is  not  justi- 
fied in  continuing  in  the  service.  No  man  is  bound  to 
subject  himself  to  certain  and  inevitable  injury,  en- 
dangering life,  in  rendering  service  to  another.  Con- 
tinuance in  service  under  such  circumstances  would  be 
reckless,  and,  if  death  ensued,  suicidal.  But  that  the 
injury  should  appear  to  be  unavoidable  is  not  requisite. 
When  injury  is  imminent, — when  the  appearance  of 
injury  is  of  a  degree  greater  than  that  which  produces 
the  impression  that  injury  may  result;  when  it  leaves 
no  roGij  for  reasonable  doubt, — continuing  in  the  serv- 
ice after  knowledge  of  the  defect  causing  the  injury, 
and  its  nature  and  extent,  must  be  regarded  as  con- 
tributory negligence.  The  general  rule  is  as  definite 
as  any  we  can  lay  down  consistent  with  the  nature 
of  the  right  of  action  of  the  employe  and  the  defense 

188  Whatley  v.  Zenlda  Coal  Co.,  122  Ala.  118,  129. 

i»o  Supra,  §  87.  But  see  Birmingham  Ry.  &  E.  Co.  v.  Allen.  99 
Ala.  359,  374  (where  it  is  placed  on  the  ground  of  volenti  non  fit  in- 
juria). 
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allowed  to  the  employer.  By  this  rule  an  employe  does 
not  exercise  ordinary  care  in  not  quitting  the  service 
when  injury  is  so  imminent  and  impending  that  a 
prudent  man  would  not  continue  therein  under  like 
circumstances."^®^ 

§  114e.    Colorado. 

The  general  rule  has  been  followed  in  Colorado.  "If 
with  knowledge,  or  with  means  of  knowledge  equal  to 
his  employer's,  of  defects  in  the  machinery,  the  serv- 
ant, without  remonstrance,  voluntarily  continues  in. 
the  service,  a  waiver  of  his  claim  for  damages  is  said 
to  have  taken  place,  or  his  conduct  is  regarded  as  neg- 
ligence contributing  to  the  resulting  injury.  It  is  to 
be  observed,  however,  that  caution  should  be  exercised 
in  applying  this  rule  to  defenses  where  the  employe's 
equal  means  of  knowledge  is  the  ground  relied  on.  The 
nature  of  liis  employment,  including  his  duties  and  re- 
sponsibilities;  the  character  of  the  machinery  or  ap- 
pliances in  question,  and  the  acquaintance  therewith 
he  could  reasonably  be  expected  to  possess;  the  prox- 
imity and  relation  of  such  machinery  and  appliances 
to  his  daily  labors ;  the  frequency  of  his  opportunities 
for  observation, — these  and  other  matters,  including, 
of  course,  the  reasonable  skill  and  ability  which  he 
guaranties  by  engaging  in  the  service,  may  each  or  all 
enter  into  an  appropriate  consideration  of  the  sub- 
ject."^®^  "By  voluntarily  continuing  in  the  service 
with  knowledge,  or  means  of  knowledge  equal  to  his 

191  Highland  Ave.  &  B.  R.  Co.  v.  Walters,  91  Ala.  435,  442.  "Rea- 
sonably to  be  apprehended"  Is  the  phrase  used  in  Eureka  Co.  v.  Bass. 
81  Ala.  200. 

192  Wells  V.  Coe,  9  Colo.  159,  163. 
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employer's,  of  any  defect  in  the  appliances  or  the  ma- 
chinery used,  and  without  objection,  or  promise  on  the 
part  of  the  employer  to  remedy  the  defect,  the  employe 
assumes  all  the  consequences  that  result  from  such  de- 
fect, and  waives  the  right  to  recover  for  injuries  caused 
thereby."^»3 

Assuming  that  the  employe  knows  and  appreciates 
the  risk,  continuance  in  the  service  is,  as  a  matter  of 
law,  a  waiver  of  the  right  to  claim  damages  for  his 
employer's  fault.  The  fact  that  he  gave  notice  of  the 
defect  does  not  change  the  inference  to  be  drawn  from 
his  conduct.^®* 

It  would  seem  that  the  court  can  only  say,  as  a  mat- 
ter of  law,  that  he  knew  and  appreciated  the  risk  when 
it  is  such  that  a  person  of  the  plaintiff's  experience 
must  have  known  it,  if  he  used  ordinary  care  in  observ- 
ing the  conditions  surrounding  him. 

§  114f.    Federal  courts. 

The  rule  that  a  servant  who,  knowing  and  appreciat- 
ing the  danger,  remains  at  work,  cannot,  as  a  mat- 
ter of  law,  recover  for  an  injury,  has  been  recog- 
nized in  the  federal  courts,  and  the  reason  usually  as- 
signed is  that  the  plaintiff  was  negligent  in  encounter- 
ing  the   risk.^®^     Thus,   where   the   mate   of   a   vessel 

183  Denver  Tramway  Co.  v.  Nesbit,  22  Colo.  408,  412;  Davis  v.  Gra- 
ham, 2  Colo.  App.  210;  Colorado  Fuel  &  Iron  Co.  v.  Cummings,  8 
Colo.  App.  541.    S'lpra,  §§  93,  95,  96,  111-113. 

19*  Colorado  Cent.  R.  Co.  v.  Ogden,  3  Colo.  499. 

196  Washington  &  G.  R.  Co.  v.  McDade.  135  U.  S.  554;  Union  Pacific 
Ry.  Co.  V.  O'Brien,  161  U.  S.  451;  Texas  &  P.  Ry.  Co.  v.  Archibald, 
170  U.  S.  665;  Dillon  v.  Union  Pac.  R.  Co.,  3  Dill.  319.  Fed.  Cas.  Na 
3,916.  The  decision  in  Smith  v.  Baker  [1891]  App.  Cas.  325.  is  said 
not  to  be  approved  in  the  federal  courts.    McPeck  v.  Central  V.  R. 
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warned  the  plaintiff  to  take  care  about  the  strain  to 
which  he  subjected  a  rope,  and  the  plaintiff,  know- 
ing the  defective  condition  of  it,  continued  at  his  work 
and  was  injured,  it  was  held  that  he  both  acquiesced 
in  the  wrongful  act  and  was  negligent,  and  could  not 
recover.^ ^®  It  seems  that  the  plaintiff's  knowledge  and 
appreciation  of  the  danger  is  to  be  determined  by  the 
same  rules  that  obtain  when  he  accepts  the  risks  of 
obvious  dangers  upon  his  entry  into  the  employment  ;^^'^ 
but  in  a  case  where  a  switchman  was  injured  by  catch- 
ing his  foot  in  a  crack  in  the  planking  of  the  yard,  and 
the  defect  had  existed  for  two  months,  it  was  held  that 
he  could  not  be  presumed  to  know  of  it.  However,  had 
all  the  planking  been  in  that  condition  when  he  entered 
the  service,  he  would  have  assumed  the  risk.^*** 

An  exception  to  the  general  rule  that  remaining  at 
work  with  knowledge  of  an  obvious  danger  is  an  as- 
sumption of  it  is  made  in  favor  of  seamen.  "A  seaman 
aboard  ship  is  bound  to  perform  such  services  as  may 
be  required  of  him  in  the  line  of  his  employment.  He 
cannot  hold  back  and  refuse  prompt  obedience  because 
he  may  deem  the  appliances  faulty  or  unsafe.     Masters 

Co.  (C.  C.  A.)  79  Fed.  590;  Volk  v.  Sturtevant  Co.  (C.  C.  A.)  104  Fed. 
276. 

i9«  Hansen  v.  The  Julia  Fowler,  49  Fed.  277;  Mason  &  O.  R.  Co.  v. 
Yockey  (C.  C.  A.)  103  Fed.  265  (for  jury  to  say  whether  engineer 
should  have  quit  when  he  became  aware  of  a  leaky  valve  causing 
apron  of  engine  to  he  icy) ;  Clyde  v.  Richmond  &  D.  R.  Co.  (C.  C. 
A.)  72  Fed.  121  (Court:  Knowing  of  defective  handhold,  he  used  it 
to  mount  car);  Southern  Pac.  Co.  v.  Yeargin  (C.  C.  A.)  109  Fed. 
436  (For  jury:  Knowing  lack  of  headlights,  negligence  in  remain- 
ing). 

lOT  Supra,  §§  93,  95,  96,  111-113. 

198  Valley  Ry.  Co.  v.  Keegan  (C.  C.  A.)  87  Fed.  849;  Hunt  v.  Kane 
(C.  C.  A.)  100  Fed.  25G. 
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of  ships  exercise  large  powers,  and  they  may  legally 
compel  obedience  to  orders.  A  seaman  necessarily  sur- 
renders much  of  his  personal  liberty  and  freedom  of 
action,  and  he  is  never  at  liberty,  like  the  landsman, 
to  quit  or  make  much  objection  to  the  circumstances  sur- 
rounding the  work  commanded."^"* 

5  115.     Promise  to  repair. 

When  a  servant,  knowing  of  a  defect  or  danger  for  which 
his  master  is  responsible,  complains  of  it  to  the  master  or  his 
representative,  and  is  promised  that  the  danger  will  be  re- 
moved, the  presumption  arising  from  his  continuance  at  work 
with  knowledge  of  the  danger  is  rebutted,  and,  if  he  suffer 
an  injury  therefrom  during  the  period  in  which  he  may  rea- 
sonably expect  the  promise  will  be  fulfilled,  he  may  recover. 

This  rule  does  not  permit  the  servant  carelessly  to  expose 
himself  to  danger,  nor  does  it  prevent  his  assumption  of  the 
risk  if  he  continues  at  work  after  a  reasonable  time  for  the 
performance  of  the  promise  has  passed  without  the  removal  of 
the  danger. 

In  the  preceding  section^****  it  was  noted  that  the 
general  rule  throughout  the  United  States  was  that 
if  a  servant,  knowing  and  appreciating  the  danger  aris- 
ing from  the  breach  of  some  one  of  the  master's  ob- 
ligations to  him,  continued  at  work,  the  only  inference 
that  could  properly  be  drawn  from  this  fact  was  that 
he  was  negligent  or  consented  to  the  breach  and  its 
resulting  danger,  and  could  not,  therefore,  recover. 
This  inference  may,  however,  be  rebutted  by  evidence 

»o»  Lafourche  Packet  Co.  v.  Henderson  (C.  C.  A.)  94  Fed.  871,  876; 
Eldrldge  v.  Atlas  S.  S.  Co.,  134  N.  Y.  187.  So  with  a  convict.  Dal- 
heim  v.  Lemon,  45  Fed.  225. 

«>•  Supra,  §  114. 
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showing  that  the  plaintiff,  in  fact,  did  not  consent  to 
or  waive  the  defendant's  breach,  and  willingly  take  the 
risk  of  injury  upon  Ins  own  shoulders.  The  question 
in  each  case  is  whether  the  evidence  offered  by  the  plain- 
tiff along  this  line  is  sufficient  to  overcome  the  infer- 
ence which,  as  a  matter  of  law,  arises  from  his  continu- 
ance at  work;  and  this,  like  all  matters  of  proof,  must 
first  be  passed  upon  by  the  court. 

It  is  now  well  established  that  if  a  servant  knows  of 
a  breach  of  his  master's  obligations  to  him  by  which 
his  occupation  is  made  more  hazardous,  and  complains 
of  it,  and  receives  a  promise  that  it  will  be  repaired,  he 
may,  for  so  long  a  time  as  it  is  reasonable  for  him  to 
expect  that  the  master's  engagement  will  be  fulfilled, 
continue  at  work;  and  if,  during  that  period,  he  is  in- 
jured by  reason  of  the  danger  complained  of,  the  ques- 
tion of  his  acceptance  of  the  risk  is  a  fact  to  be  deter- 
mined by  a  jury.^®^ 

201  When  an  employe,  "in  the  line  of  duty,  conveys  to  the  employer 
notice  that  an  impairment  of  the  instrumentalities  furnished  him 
to  work  with  has  passed  the  stage  of  reasonable  safety,  and  has  in- 
creased the  hazards  of  the  emplojfment  beyond  the  limit  of  the 
risk  assumed,  and  the  employer,  recognizing  his  default,  to  avoid  an 
immediate  suspension  of  work,  requests  and  induces  the  employe  to 
go  on,  by  a  promise  to  repair,  then  the  law  charges  the  former  with 
an  assumption  of  the  extraordinary  risk  pending  his  promise  to 
repair.  At  this  point,  the  parties  are  no  longer  upon  equal  footing. 
The  servant  is  without  fault,  and  pursues  the  work  with  greater 
peril  to  himself  than  the  relation  requires,  while  the  master,  who  is 
In  default,  requests  and  induces  a  temporary  suspension  of  his 
duty,  a  transient  indulgence  of  his  negligence,  for  his  own  pleasure 
or  beneficial  purpose.  A  promise  to  repair  is  a  confession  to  a 
breach  of  duty,  and  when  a  master,  to  right  himself,  requests  and 
induces  a  postponement,  either  for  convenience  or  profit,  no  prin- 
ciple of  justice  will  lay  the  burden  of  delay  upon  the  unoffending 
scfrvant.  The  whole  question  is  bottomed  upon  the  wrong  of  the 
(584) 
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The  question  of  the  plaintiff's  knowledge  and  appre- 
ciation of  the  danger  becomes  of  slight  importance, 
since,  in  order  to  bring  himself  within  the  exception,  he 
must  show  that  he  made  complaint  of  the  negligence, 

master,  and  it  is  sophistry  to  argue  that  the  servant,  by  confiding 
in  the  master's  promise,  for  a  reasonable  time  in  which  to  cure  the 
defects,  clearly  obvious  though  they  be,  should  be  chargeable  with 
having  thereby  waived  the  master's  duty  to  him,  and  assumed  the 
additional  risk  himself."  McFarlin  Carriage  Co.  v.  Potter,  153  Ind. 
107,  113  (circular  saw).  "He  may  notify  the  employer  of  the  de- 
fect, and  continue  in  the  service  for  a  reasonable  time,  relying  on 
the  promise  of  the  employer  to  remedy  the  defect;  yet,  if  the  defect 
is  not  remedied  within  the  promised  time,  his  further  continuance 
in  the  service  is  at  his  own  risk,  and  he  is  guilty  of  contributory 
negligence."  Birmingham  Ry.  &  E.  Co.  v.  Allen,  99  Ala.  359  (switch). 
"There  can  be  no  doubt  that,  where  a  master  has  expressly  promised 
to  repair  a  defect,  the  servant  can  recover  for  an  injury  caused 
thereby  within  such  a  period  of  time  after  the  promise  as  it  would 
be  reasonable  to  allow  for  its  performance,  and,  as  we  think,  for 
an  injury  suffered  within  any  period  which  would  not  preclude  all 
reasonable  expectation  that  the  promise  might  be  kept."  Hough  v. 
Railway  Co.,  100  U.S. 213,  225  (defective  engine).  "If  machinery  upon 
which  a  servant  is  employed  has  become  dangerous,  and  the  servant 
has  complained  of  it,  and  has  been  promised  that  it  shall  be  re- 
paired, but  is  injured  before  the  def»^  Is  remedied,  and  while  he  Is 
reasonably  expecting  the  promise  to  be  performed,  the  promise  is  a 
circumstance  to  be  considered  by  the  jury  In  determining  whether 
he  has  assumed  the  risk  in  the  meantime,  and  whether  he  was  using 
due  care  in  working  when  he  knew  there  was  danger.  But  no  case, 
we  believe,  has  gone  the  length  of  deciding  that  the  promise  en- 
titles the  servant  to  recover  as  a  matter  of  law.  •  *  *  And  if, 
as  supposed  in  the  request,  the  time  for  performance  has  gone  by 
before  the  accident,  and,  as  must  have  been  the  fact,  the  servant 
knows  that  the  repair  has  not  been  made,  there  is  a  very  strong 
argument  that  the  servant  is  no  longer  relying  upon  the  promise, 
but  has  decided  to  take  the  risk."  Counsell  v.  Hall,  145  Mass.  468, 
470.  See,  also,  Holmes  v.  Clarke,  6  Hurl.  &  N.  349;  Clarke  t. 
Holmes,  7  Hurl.  &  N.  S37  (machine  becoming  unfenced);  Yarmouth 
V.  France,  19  Q.  B.  Dlv.  647. 
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and  this  fact,  of  course,  discloses  both  a  knowledge  of  it 
and  an  appreciation  that  it  might  cause  him  injury. 
.  The  rule  adopted  applies  only  where  there  has  been  a 
breach  of  duty  by  the  master,  for  a  plaintiff  obviously 
cannot  recover  unless  the  person  whom  he  seeks  to 
charge  has  been  negligent  in  regard  to  him.  Thus,  it 
cannot  apply  to  dangers  which  existed  at  the  beginning 
of  the  employment,  and  which  the  plaintiff  must  have 
known,  nor  to  dangers  arising  afterwards,  if  the  serv- 
ant has  once  assumed  the  risk  of  them.  It  is  said  that 
this  exception  does  not  extend  to  defects  in  such  simple 
instruments  or  appliances  as  ladders,  hoes,  handsaws, 
and  the  like,  since  as  to  such  things  the  master  does 
not  possess  knowledge  superior  to  the  servant's,  and 
the  dangers  arising  are  easily  to  be  avoided.^*^^  How- 
ever, the  master  is  bound  to  furnish  a  stock  of  suitable 
appliances  for  his  servant's  use ;  and  if  he  fails  to  fulfill 
this  obligation,  but,  upon  complaint,  promises  to  do  so, 
the  servant  does  not  assume  the  risk  of  using  the  de- 
fective ones.^**^ 

The  master  is  not  bound  to  conduct  his  business  in 
the  safest  possible  way,  and  if  the  method  adopted  is 
reasonably  safe  he  is  not  negligent.  Thus,  a  servant 
cannot,  by  complaining  that  another  method  or  other 
machinery  or  appliances  should  be  adopted,  charge  the 
master  with  failure  of  duty  towards  him;  and  this  is 
undoubtedly  the  case  where  the  servant  has  already 
taken  the  risk  of  the  business  conducted  as  it  is.^*^^ 

202  Meador  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  138  Ind.  290. 

203  Lehigh  Valley  Coal  Co.  v.  Warrek  (C.  C.  A.)  4  Fed,  866 
(blocks  for  blocking  cars  became  worn).  See,  also,  Indianapolis  & 
St.  L.  Ry.  Co.  V.  Watson,  114  Ind.  20  (lantern). 

204Gowen  v.  Harley  (C.  C.  A.)  56  Fed.  973  (Court:  Plaintiff 
(586) 


Ch.  9]  ASSUMPTION  OP  RISK.  §  1 15 

The  character  of  the  danger  is  immaterial,  provid- 
ed it  arises  from  the  negligence  of  the  master;  and 
thus  a  promise  to  repair  is  equally  effectual  whether 
it  relates  to  obvious  or  to  latent  defects.  The  character 
of  the  danger  is  only  of  consequence  as  it  affects  the 
care  which  the  plaintiff  must  exercise  in  regard  to  it. 2*^-'* 

When  it  is  found  that  the  master  has  been  guilty  of 
negligence  towards  the  plaintiff,  complaint  by  the  lat- 
ter does  not,  of  itself,  rebut  the  presumption  that  by 
his  continuance  at  work  with  knowledge  he  assumed 
the  risk.  "The  promise  of  the  master  is  the  basis  of 
the  exception.  If  the  promise  be  absent,  the  exception 
cannot  exist. "^•^^  Thus,  where  an  engineer  knew  of  a  de- 
fect in  his  locomotive,  and  complained,  but  said  he 
would  worry  along  with  it  till  the  end  of  the  month, 
when,  unless  it  were  repaired,  he  would  leave  the  serv- 
ice, it  was  held  that,  as  there  was  no  promise,  he  had 
assumed  the  risk.^*^^ 

As  the  complaint  is  the  foundation  of  the  promise, 
it  should  point  out  the  defect  with  some  degree  of  ac- 
curacy, so  that  the  master  may  know  what  are  the  re- 
pairs needed.  Simply  saying  that  a  car  is  in  bad  shape 
is  not  enough.^®*  The  complaint  may  be  made  to  the 
master  himself  or  to  some  one  superior  to  the  plaintiff, 

asked  for  skids  on  which  to  move  boxes.  He  had  worked  without 
them  for  three  months,  and  the  danger  was  obvious) ;  Homestake 
Mining  Co.  v.  Fullerton  (C.  C.  A.)  69  Fed.  923  (covering  exposed 
coupling). 

206  McFarlaij  Carriage  Co.  v.  Potter,  153  Ind.  107. 

206  Indianapolis  &  St  L.  Ry.  Co.  y.  Watson,  114  Ind.  20  (brake- 
man  asked  for  lantern). 

207  Bridges  v.  Tenntissee  C,  I.  &  R.  Co.,  109  Ala.  287  (Court) ; 
Lewis  V.  New  York  &  N.  E.  R.  Co.,  153  Mass.  73. 

ao«  Burlington  &  C.  R.  Co.  v.  Liehe,  17  Colo.  280. 
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and  the  promise  may  be  made  by  the  master  or  by  his 
representative.  It  would  seem  that  the  agent  receiv- 
ing the  complaint  or  making  the  promise  must  be  one 
who  has  apparent  authority  in  the  premises,  and  that 
a  promise  made  by  such  a  one  will  bind  the  master ;  but 
whether  or  not  the  agent  in  fact  has  authority  to 
bind  the  master  is  immaterial  if  his  position  in  the 
employment,  and  the  general  character  of  the  duties 
he  performs,  are  such  as  would  lead  the  plaintiff  rea- 
sonably to  suppose  that  he  was  invested  with  the  requi- 
site power.^*^®  Of  course,  if  the  plaintiff  himself  is 
charged  with  the  duty  and  has  the  power  to  effect  the 
necessary  repairs,  and  neglects  to  do  so,  the  fault  is  his 
own,  and  the  reasons  for  this  exception  fail.^^'^ 

The  promise,  when  made,  must  be  such  as  leads  the 
plaintiff  to  believe  that  the  repairs  will  be  effected  at 
once,  or  as  soon  as  practicable,  for  unless  the  promise 
is  of  this  character  the  plaintiff  does  not  continue  at 
work  on  the  faith  of  it.  Thus,  where  the  plaintiff  com- 
plained of  a  defect,  and  the  master  promised  to  repair 
it  "as  soon  as  the  present  order  was  filled,"  it  was  held 
that,  between  the  time  when  the  complaint  was  made 
and  when  the  order  was  filled,  the  plaintiff,  by  con- 
tinuing at  work,  assumed  the  risk,  and  could  not  recover 
for  an  injury  happening  in  the  period.^^^      In  other 

209  Parody  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  15  Fed.  205  (com- 
plaint to  yardmaster  in  regard  to  defective  drawbar) ;  Dells  Lum- 
ber Co.  V.  Erickson  (C.  C.  A.)  80  Fed.  257  (superintedent,  who 
did  not  in  fact  have  authority) ;  Homestake  Min.  Co.  v.  Fullerton 
(C.  C.  A.)  69  Fed.  923  (foreman);  Dwyer  v.  Nixon  (C.  C.  A.)  108 
Fed.  751  (statement  of  fellow  servant  not  sufficient). 

210  Silvia  V.  Wampanoag  Mills,  177  Mass.  194  (Court:  Defective 
shipper). 

211  Standard  Oil  Co.  v.  Helmick,  148  Ind.  457;  Indianapolis  & 
St.  L.  Ry.  Co.  V.  Watson,  114  Ind.  20,  30. 
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words,  the  promise  must  be  the  inducement  for  the 
plaintiff  to  continue  at  work,  and  the  promise  and  in- 
ducement must  concur. 

The  effect  of  the  promise  is  well  described  in  a  case 
where  the  plaintiff  was  injured  because  of  the  rotten 
condition  of  plankinj?  in  a  pier,  of  which  he  had  com- 
plained. "It  is  a  question  how  far  and  under  what 
circumstances  a  servant,  the  performance  of  whose  du- 
ties becomes  dangerous  through  the  neglect  of  the  em- 
ployer to  keep  in  proper  repair  the  premises  where  he 
works,  is  justified  in  relying  upon  the  employer's  prom- 
ise to  amend  the  defect  and  remove  the  danger,  when 
he  himself  has  full  knowledge  of  the  defective  and  dan- 
gerous condition  which  exists,  and  the  risk  which  he 
runs  by  continuing  in  the  service.  *  ♦  ♦  The  plain- 
tiff seems  to  have  called  the  attention  of  the  superin- 
tendent to  the  condition  of  the  pier,  and  to  have  urged 
its  repair,  not  on  his  own  account,  nor  because  the  dis- 
charge of  his  duties  was  rendered  more  dangerous,  nor 
because  he  had  any  intention  of  leaving  if  the  pier  was 
not  repaired.  But  he  seems  to  have  acted  in  the  in- 
terests of  the  company,  and  in  order  to  prevent  strangers 
and  others  coming  onto  the  pier,  and  not  knowing  where 
to  go,  from  getting  hurt.  The  natural  and  reasonable 
inference  from  his  conversations  is  that  he  expected  to 
remain  there,  and,  knowing  the  condition  of  the  pier, 
expected  to  take  the  risk.  *  *  *  No  case,  we  think, 
has  gone  so  far  as  to  hold  that  where  the  servant  does 
not  complain  on  his  own  account,  and  continues  in  his 
employment  with  full  knowledge  of  the  risk,  he  can  re- 
cover of  the  master,  because  the  latter,  when  the  de- 
fective condition  was  called  to  his  attention  by  the  serv- 

(689) 


I  115  EMPLOYERS'  LIABILITY.  ["Ch.  9 

ant,  gave  assurances,  which  did  not  induce  the  serv- 
ant to  remain,  that  the  defect  should  be  remedied. "^^^ 

Whether  or  not  the  plaintiff  has  brought  himself 
within  this  exception  to  the  rule  that  continuance  in 
service  with  knowledge  of  the  risk  is  an  assumption  of 
it  is  ordinarily  a  question  of  law  for  the  court;  that  is, 
the  court  must  determine  whether  there  was  a  duty  to 
the  plaintiff  in  regard  to  the  effect  which  may  or  may 
not  have  been  performed  by  the  defendant,  whether  the 
plaintiff  seasonably  complained  of  it,  and  whether  the 
promise  was  of  such  a  character  as  reasonably  induced 
him  to  continue  at  work  in  the  hope  that  the  defect 
would  be  remedied.  But  the  question  how  long  the 
servant  is  exempted  from  assuming  the  risk  under  these 
circumstances  is  ordinarily  a  fact  to  be  determined  by 
the  jury. 

Reasonable  time. 

From  the  moment  when  the  promise  is  made  and  acted 
on,  the  plaintiff  ceases  to  assume  the  risk.^^^  "The 
carrying  of  the  risk  by  the  employe  will  be  implied  to 
continue  only  for  a  reasonable  time  after  the  making 
of  the  promise  by  him  to  remove  the  danger  producing 
it.  The  injury,  in  other  words,  must  have  occurred 
within  the  time  at  which  the  defects  were  promised  to 
be  removed.  If  the  employe  continues  to  expose  him- 
self to  the  danger  by  remaining  in  the  service  longer 
that  this,  he  does  so  in  face  of  the  fact  that  the  promise 
of  the  employer  is  violated,  and  that  he  has  no  reason- 

212  Lewis   V.   New   York   &   N.   E.   R.   Co..    153    Mass,    73,    75,   76 
(Court). 

213  McFarlan  Carriage  Co.  v.  Potter,  153  Ind.  107. 
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able  expectation  of  its  fulfillment.  He  can  no  longer, 
therefore,  rely  upon  the  promise,  and  must  know  that 
his  continuance  in  service  under  such  circumstances 
is  equally  as  hazardous  and  hopeless  of  remedy  as  if  no 
assurance  or  promise  had  ever  been  made.  A  promise 
already  broken  can  afford  no  reasonable  guaranty  of 
the  fulfillment  of  any  expectation  based  on  its  disap- 
pointed assurances.  For  a  servant  or  employe  to  per- 
sist in  exposing  himself  to  danger  on  the  faith  of 
such  a  promise  is  a  waiver  of  the  defects  agreed  to 
be  remedied  by  his  employer.  The  risk,  therefore,  again 
becomes  his  own,  and  his  conduct,  as  we  have  said,  al- 
though not  necessarily  or  per  se  negligent,  may  or  may 
not  become  negligent,  according  to  the  circumstances 
of  the  particular  ease."^^* 

When,  therefore,  a  reasonable  time  has  passed  with- 
out the  fulfillment  of  the  promise,  the  presumption  from 
the  servant's  continuance  in  service  with  knowledge 
arises  again  in  full  force  and  with  the  same  effect  upon 
his  rights  as  if  he  had  never  complained  or  received  a 
promise  of  remedy.  What  is  a  reasonable  time  is  a 
question  of  fact  depending  upon  the  circumstances  of 
the  particular  case,  and  ordinarily  to  be  determined  by 
the  jury.     No  rule  can  be  laid  down.^^*^ 

21*  Eureka  Co.  v.  Bass,  81  Ala.  201.  214. 

215  Counsell  v.  Hall,  145  Mass.  468  (Jury:  Injury  fourteen  days 
after  promise  to  repair  water  gauge  on  boiler) ;  Daugherty  v. 
Midland  Steel  Ccf.,  23  Ind.  App.  78  (Jury:  Six  days  not  too  long 
to  repair  traveling  crane) ;  East  Chicago  I.  &  S.  Co.  v.  Williams, 
17  Ind.  App.  573  (Jury:  Billet  rollers);  McPeck  v.  Central  Vt. 
R.  Co.  (C.  C.  A.)  79  Fed.  590  (trains  did  not  signal  approach, 
and  plaintifC  worked  for  twenty  days  after  promise.  Court  held, 
too  long  a  time);  Detroit  Crude-Oil  Co.  v.  Grable  (C.  C.  A.)  94 
Fed.  73  (Court:  Nine  months  too  long  for  repairs  of  projecting 
bolts  in  fly  wheel). 
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The  plaintiff  should  use  care  to  see  whether  the  prom- 
ised repairs  were  made  or  not,  but  he  has  a  right  to 
rely  on  the  promise  given  him,  and  is  not  bound  to 
make  a  close  inspection.  Thus,  when  an  engineer  dis- 
covered a  defect  in  the  "pilot  plow"  on  his  engine,  re- 
ported it,  and  was  promised  that  it  would  be  repaired, 
and  he  then  was  sick  for  a  week,  and  on  his  return  was 
directed  to  run  the  engine  at  night  in  a  snowstorm,  it 
was  held  that  he  had  a  right  to  assume  that  the  repairs 
had  been  made,  and  the  mere  fact  of  his  using  the  en- 
gine did  not,  under  the  circumstances,  imply  an  as- 
sumption of  the  risk  in  the  absence  of  other  evidence.^ ^® 
So  where,  after  the  promise,  the  room  in  which  the 
plaintiff  worked  was  shut  down  for  four  days,  and  he 
was  injured  the  first  morning  he  started  to  work 
again.^^^ 

Contributory  negligence. 

The  fact  that  a  promise  has  been  given  to  remedy  the 
defect  does  not,  however,  justify  the  plaintiff  in  con- 
tinuing at  work  when  the  danger  is  so  great  that  a  rea- 
sonably prudent  man  would  not  undertake  it.  Con- 
tributory negligence  is  a  defense  in  cases  under  thi^ 
exception  where  the  maxim,  Volenti  non  fit  injuria,  may 
not  be  applicable.  But  this  is  one  of  the  instances 
where  it  is  not  always  necessary  closely  to  distinguish 
which  defense  bars  the  plaintiff's  recovery.^^* 

216  Northern  Pac.  R.  Co.  v.  Babcock,  154  U.  S.  190  (Jury). 

217  Keevan  v.  Walker,  172  Mass.  56  (Jury:     Machine  repeated). 

2i8Levesque  v.  Janson,  165  Mass.  16  (Court:  Using  rotten  har- 
ness on  vicious  horse) ;  Indianapolis  Union  Ry.  Co.  v.  Ott,  11  Ind. 
App.  564  (defective  lantern) ;  Romona  Oolitic  Stone  Co.  v.  Phil- 
lips, 11  Ind.  App.  118  (defective  belts);  District  of  Columbia  v. 
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Cases  in  which  the  plaintiff  relied  upon  a  promise 
to  repair  are  collected  in  the  notes.^^^  In  Indiana,  as 
the  plaintiff  has  the  burden  of  proving  that  he  did  not 
assume  the  risk,  he  must  plead  the  promise  to  re- 
pair ;--<^  but  he  need  not  set  out  the  time  needed  for 
making  the  repairs.^^^ 

§  116.    Breach  of  statutory  obligation. 

Dangers  caused  by  the  breach  of  an  obligation  imposed  by 
statute  on  an  employer  may  be  assumed  by  the  servant,  whether 
they  exist  at  or  after  the  beginning  of  the  employment,  pro- 
vided he  knows  not  only  the  danger,  but  the  breach  of  duty, 
and  consents  to  waive  it. 

When  a  statute  passed  for  the  protection  of  a  cer- 
tain class  of  individuals  imposes  a  duty  as  to  them  upon 
an  employer  of  labor,  the  authorities  are  in  conflict 
upon  the  question  whether  one  of  the  class  to  be  bene- 
fited who  knows  of  a  violation  of  this  duty  by  his  mas- 
ter may,  by  his  conduct  in  reference  to  it,  disentitle 
himself  to  recover  for  an  injury.  Several  cases  have 
held  that  the  maxim,  Volenti  non  fit  injuria,  does  not 

McEUigott,  117  TJ.  S.  621  (plaintiff  continued  worliing  under  an 
overhanging  gravel  bank,  though  foreman  failed  to  send  a  watch- 
man, as  he  promised). 

219  Packer  v.  Thomson-Houston  HJlectric  Co.,  175  Mass.  496  (Jury: 
Machine  repeated);  Burns  v.  Windfall  Mfg.  Co.,  14'j  Ind.  261  (de- 
fective roadbed) ;  New  Jersey  &  N.  Y.  R.  Co.  v.  Young  (C.  C.  A.) 
49  Fed.  723  (defective  air  brake) ;  Cross  Lake  Logging  Co.  v. 
Joyce  (C.  C.  A.)  83  Fed.  989  (incompetent  servant,  and  promise 
to  discharge  or  watch  him). 

220  Becker  v.  Baumgartner,  5  Ind.  App.  576;  Daugherty  v.  Mid- 
land Steel  Co.,  23  Ind.  App.  78;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Stupak,  108  Ind.  1.  See,  also,  Dillon  v.  Union  Pac.  R.  Co.,  Fed. 
Cas.  No.  3.916.  3  Dill.  319. 

2.!i  Daugherty  v.  Midland  Steel  Co..  23  Ind.  App.  78;  McFarlan 
Carriage  Co.  v.  Potter,  21  Ind.  App.  692,  153  Ind.  107. 
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apply  to  the  breach  of  a  statutory  obligation,  but  it  is 
believed  that  these  cases  do  not  rest  upon  a  sound  prin- 
ciple. 

When  a  duty  and  a  penalty  for  its  violation  me  im- 
posed by  statute,  the  question  whether  a  person  in- 
jured by  the  breach  of  the  obligation  may  recover  de- 
pends upon  the  terms  and  purpose  of  the  enactment. 
If  the  statute  is  passed  for  the  benefit  and  protection 
of  the  public  at  large,  the  general  rule  is  that  a  private 
action  will  not  lie,  and  the  only  remedy  is  an  exaction 
of  the  penalty  prescribed  by  the  act.  If,  however,  the 
statute  is  for  the  benefit  of  a  class  of  individuals,  the 
better  opinion  is  that  a  private  action  will  lie,  although 
the  statute  by  terms  aflixes  a  penalty  on  its  violation. 
Of  this  latter  class  of  acts  are  those  regulating  the  em 
ployment  of  women  and  children,  the  inspection  and 
protection  of  buildings  and  machinery,  and  the  conduct 
of  dangerous  occupations.  The  statute  may  create  a 
new  duty,  or  it  may  affix  a  penalty  to  a  duty  which 
was,  previous  to  its  passage,  recognized  at  common  law. 
When  an  action  is  brought  under  the  statute,  proof  ofc 
the  violation  of  it  makes  out  the  plaintitf's  case,  and, 
if  the  action  is  brought  for  the  breach  of  a  couimon^ 
law  duty,  evidence  of  the  violation  of  the  statute  isi 
prima  facie,  and  in  some  jurisdictions  conclusive,  evi-i 
dence  of  negligence.^^^ 

In  determining  whether  the  maxim.  Volenti  non  fit 
injuria,  applies  to  a  breach  of  a  statutory  obligation,| 
the  distinction  heretofore  made  between  dangers  exist- 
ing at  the  time  of  the  employment  and  dangers  subse- 
quently arising  may  be  disregarded.     Wlieie  no  ques- 

«22  Supra,  §  51, 
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tion  of  statutory  duty  enters,  it  was  seen  that  an  oc- 
cupier of  premises  owes  no  duty  to  the  public  in  regard 
to  their  condition,  but  that,  if  he  invites  people  to  en- 
ter upon  them,  he  becomes  bound  not  to  lead  them  into 
danger,  and  consequently  the  duty  arises,  by  virtue  of 
this  invitation,  to  protect  and  warn  his  visitors  against 
all  dangers  known  to  the  occupier  and  not  to  them.  As 
to  the  dangers  known  to  them,  the  visitors  take  the 
premises  as  they  find  them,  and  the  act  of  accepting 
employment  is,  as  a  matter  of  law,  a  voluntary  as- 
sumption of  the  risks.^^^  It  was  also  seen  that  after 
the  employment  is  accepted,  and  the  mutual  duties 
and  disabilities  established,  the  master  may  only  es- 
cape the  consequences  of  a  violation  of  his  obligations 
by  a  voluntary  consent  on  the  part  of  the  servant  to 
waive  the  breach  and  undertake  the  risk.^-*  The  act 
of  the  servant  in  the  one  case  does  away  with  the  duty, 
and  in  the  other  does  away  with  the  consequences  of 
its  breach.  But  the  legislature  may,  for  example,  say 
that  every  employer  shall  be  bound  to  keep  his  ma- 
chinery guarded,  or  not  to  employ  children,  and  in  such 
case  it  may  create  a  new  duty  or  impose  a  penalty  for 
what  might  in  some  cases  be  a  common-law  duty.  Such 
a  duty  is  owed,  not  only  to  the  persons  then  employed, 
but  to  all  who  may  become  servants.  A  servant  who 
goes  to  work  in  a  factory  where  the  statute  is  disregarded 
goes  to  work  under  a  master  who  has  already  commit- 
ted a  breach  of  duty  towards  the  public  and  towards 
him,  and  this  breach  is  committed  whether  the  danger 
arising  from  it  be  known  or  unknown  to  the  servant. 

223  Supra,  §  92. 
«24  Supra,  §  114. 
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When  the  servant  knows  and  appreciates  the  danger,  it 
is  clear  that  he  would  have  waived  the  breach  upon  en- 
trance into  the  employment,  had  there  been  a  common- 
law  duty,  and  the  question  is  whether  the  fact  that  the 
duty  is  statutory,  subjecting  the  master  both  to  penalty 
and  action,  changes  the  rule.  If  it  does  not,  the  plaintiff 
may  waive  this  breach  of  duty,  as  he  may  waive  a  breach 
of  a  common-law  duty,  by  a  voluntary  consent  to  un- 
dertake the  risk.  This  seems  to  be  the  view  of  Bowen, 
L.  J.,  where,  after  saying  that  no  duty  is  owed  an  in- 
vited person  who  knows  the  condition  of  the  premises, 
he  goes  on :  "There  may  again  be  concurrent  facts 
which  justify  the  inquiry  whether  the  risk,  tliough 
known,  was  really  encountered  voluntarily.  The  in- 
jured person  may  have  had  a  statutory  right  to  protec- 
tion, as  where  an  act  of  parliament  requires  machinery 
to  be  fenced.  The  case  of  Clarke  v.  Holmes  (7  Hurl. 
&  N.  937)  is  a  case  of  that  sort,  and  has  been  so  ex- 
plained subsequently  by  judges  of  authority.  Or, 
again,  the  plaintiff  may  have  a  common  right  or  indi- 
vidual right  at  law  to  find  these  particular  premises 
free  from  danger,  as  in  the  case  of  lands  on  which  a 
market  or  fair  has  been  held."-^'  Or,  as  Fry,  L.  J., 
said  in  the  same  case:  "Knowledge  is  not  of  itself 
conclusive  of  the  voluntary  character  of  the  plaintiff's 
actions.  There  are  cases  in  which  the  duty  of  the  mas- 
ter exists  independently  of  the  servant's  knowledge,  as 
when  there  is  a  statutory  obligation  to  fence  machin- 
gpy  ?>226     rpjjjg  j.yjg  ^jjg  g^jgQ  recognized  by  Bramwell, 

B. ;     "Assuming,  however,  that  he  did  share  his  em- 

125  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685,  696. 
226  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685,  703 
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ployer's  knowledge,  it  must  be  remembered  that  the 
liability  of  the  defendants  here  is  not  at  common  law, 
but  by  statute.  They  are  in  default  to  begin  with,  and 
the  mere  circumstance  that  the  deceased  entered  on 
a  dangerous  employment  does  not  exonerate  them,  un- 
less he  knew  the  nature  of  the  risk  to  which,  in  conse- 
quence of  that  default,  he  was  exposed."-^^ 

It  is  clear  that  contributory  negligence  will  bar  a 
plaintiff's  recovery  when  the  defendant  has  violated  a 
statutory  obligation,  for  the  reason  that  the  defendant's 
breach  is,  in  such  case,  not  the  proximate  cause  of  the 
injury.228  But  w^here  the  plaintiff  is  himself  in  the 
exercise  of  due  care  his  recovery  will  be  barred,  if  at 
all,  only  when  he  is  brought  within  the  maxim.  Volenti 
non  fit  injuria. 

In  an  English  case^^^  a  statute  required  that  ropes 
and  cages  in  mines  should  be  inspected  daily.  The  re- 
quirement was  habitually  violated,  and  the  plaintiff 
knew  it.  A  fire  injured  the  rope,  and  the  plaintiff  was 
told  he  had  better  test  it.  He  did  not,  and  was  in- 
jured by  its  breaking.  The  court  held  that  the  plain- 
tiff came  within  the  maxim,  and  could  not  recover.  In 
another  case,^^'*  where  the  plaintiff  began  work  upon 
a  machine  w^hich  was  fenced,  but  later  the  fencing 
was  removed,  and  upon  his  complaint  he  was  promised 
that  it  should  be  replaced,  he  recovered.     It  was  said: 

227Britton  v.  Great  Western  Cotton  Co.,  L.  R.  7  Exch.  130,  41 
Law  J.  Exch.  99. 

228  Supra,  §  51,  note  134. 

220  Senior  v.  Ward,  28  Law  J.  Q.  B.  139. 

230  Holmes  v.  Clarke,  6  Hurl.  &  N.  349;  Clarke  v.  Holmes,  7 
Hurl.  &  N.  937.  See,  also,  Britton  v.  Great  Western  Cotton  Co., 
L.  R.  7  Exch.  130;  Shields  v.  Murdoch,  20  Rettie,  Ct.  Sess.  CaB. 
(4th  Ser.)  727. 
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"Where  machinery  is  required  by  act  of  parliament  to 
be  protected  so  as  to  guard  against  danger  to  persons 
working  it,  if  a  servant  enters  into  the  employment 
when  the  machinery  is  in  a  state  of  safety,  and  con- 
tinues in  the  service  after  it  has  become  dangerous  in 
consequence  of  the  protection  being  decayed  or  with- 
drawn, but  complains  of  the  want  of  protection,  and 
the  master  promises  to  restore  it,  but  fails  to  do  so, 
we  think  he  is  guilty  of  negligence,  and  that,  if  any  ac- 
cident occurs  to  the  servant,  he  is  responsible."  But 
neither  of  these  cases  holds  the  point,  for  the  first  is 
really  a  case  of  contributory  negligence,  and  the  sec- 
ond, on  appeal,  was  supported  on  the  ground  of  neg- 
ligence apart  from  the  statute. 

In  Baddeley  v.  Earl  Granville^^^  the  question  was 
distinctly  raised,  and  it  was  held  that  volenti  non  fit  in- 
juria did  not  apply  to  the  breach  of  a  statutory  obliga- 
tion. A  statute  required  a  banksman  to  be  present  at 
the  mouth  of  a  pit  when  miners  were  going  up  or  down. 
During  the  night  it  was  the  defendant's  practice,  how- 
ever, to  dispense  with  a  banksman,  and  of  this  the 
I)laintiff  was  well  aware.  The  injury  happened  in  con- 
sequence of  this  violation.  The  court  held  that  the 
plaintiff  could  recover,  and  said,  by  Wills,  J. :  "An 
obligation  imposed  by  statute  ought  to  be  capable  of 
enforcement  with  respect  to  all  future  dealings  between 
parties  affected  by  it.     *     *     *     There  ought  to  be  no 

231 19  Q.  B.  Div.  423,  426.  The  court  considered  that  the  rule 
in  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685,  did  not  apply  to 
the  breach  of  a  statutory  obligation,  and  that  the  judge  who  laid 
it  down  did  not  intend  that  it  should.  There  seems  to  be  no 
reason  for  this  ruling.  See  13  Law  Mag.  &  Rev.  (1887;  4th  Ser.) 
19.  As  to  contracts  waiving  the  benefit  of  the  act,  see  supra,  §  25. 
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encouragement  given  to  the  making  of  an  agreement  be- 
tween A.  and  IJ.  that  B.  shall  be  at  liberty  to  break  the 
law  which  has  been  passed  for  the  protection  of  A. 
Such  an  agreement  might  be  illegal.  »  *  »  ]3ut  it 
seems  to  me  that  if  the  supposed  agreement  between  the 
deceased  and  the  defendant,  in  consequence  of  which 
the  priuciple  of  volenti  non  fit  injuria  is  sought  to  be 
applied,  comes  to  this:  that  the  master  employs  the  serv- 
ant on  the  terms  that  the  latter  shall  waive  the  breach 
by  the  master  of  an  obligation  imposed  on  him  by  stat- 
ute, and  shall  connive  at  his  disregard  of  the  statutory 
obligation  imposed  on  him  for  the  benefit  of  others  as 
well  as  of  himself, — such  an  agreement  would  be  in  vio- 
lation of  public  polic}',  and  ought  not  to  be  listened  to." 
To  the  same  effect  is  Narramore  v.  Cleveland,  C,  C. 
&  St.  L.  Ry.  Co.,^^2  w^here  a  statute  required  railroad 
companies  to  block  guard  rails,  and  the  plaintiff,  know- 
ing that  the  statute  was  violated,  and  appreciating  the 
risk,  continued  in  service.  The  court  said:  "Assump- 
tion of  risk  is  a  term  of  the  contract  of  employment, 
express,  or  implied  from  the  circumstances  of  the  em- 
ployment, by  which  the  servant  agrees  that  dangers  of 
injury  obviously  incident  to  the  discharge  of  the  serv- 
ant's duty  shall  be  at  the  servant's  risk.  In  such  cases 
the  acquiescence  of  the  servant  in  the  conduct  of  the 
master  does  not  defeat  a  right  of  action  on  the  ground 
that  the  servant  causes  or  contributes  to  cause  the  in- 
jury to  himself;  but  the  correct  statement  is  that  no 
right  of  action  arises  in  favor  of  the  servant  at  all, 
for,  under  the  terms  of  the  employment,  the  umster 

2S2  96  Fed.  (C.  C.  A.)  298.  Express  contracts  are  invalid.  Supra, 
§  25.  See,  also.  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Peterson,  156  Ind. 
364. 
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violates  no  legal  duty  to  the  servant  in  failing  to  pro- 
tect him  from  dangers,  the  risk  of  which  he  agreed  ex- 
pressly or  impliedly  to  assume.  *  *  *  If,  then,  the 
doctrine  of  the  assumption  of  risk  rests  really  upon  con- 
tract, the  only  question  remaining  is  whether  the  courts 
will  enforce  or  recognize,  as  against  a  servant,  an  agree- 
ment, express  or  implied,  on  his  part,  to  waive  the  per- 
formance of  a  statutory  duty  of  the  master  imposed  for 
the  protection  of  the  servant,  and  in  the  interest  of  the 
public,  and  enforceable  by  criminal  prosecution.  We 
do  not  think  they  will.  To  do  so  would  be  to  nullify 
the  object  of  the  statute.  The  only  ground  for  passing 
such  a  statute  is  found  in  the  inequality  of  terms  upon 
which  the  railway  company  and  its  servants  deal  in 
regard  to  the  dangers  of  their  employment.  The  mani- 
fest legislative  purpose  was  to  protect  the  servant  by 
positive  law,  because  he  had  not  previously  shown  him- 
self capable  of  protecting  himself  by  contract;  and  it 
would  entirely  defeat  this  purpose  thus  to  permit  the 
servant  ^to  contract  the  master  out'  of  the  statute.  It 
would  certainly  be  novel  for  a  court  to  recognize  an 
valid  an  agreement  between  tAvo  persons  that  one  should 
violate  a  criminal  statute;  and  yet,  if  the  assumption 
of  risk  is  the  term  of  a  contract,  then  the  application 
of  it  in  the  case  at  bar  is  to  do  just  that." 

In  so  far  as  the  conclusion  in  these  two  cases  is  based 
on  the  ground  of  a  contract  to  violate  the  statute,  it  is 
unsatisfactory.  It  has  been  elsewhere  shown^^^  that  the 
doctrine  of  "assumption  of  risk"  is  a  disability  imposed 
by  the  policy  of  the  law  upon  parties  standing  in  a 
certain  relation  to  each  other,  and,  although  ordinarily 

233  Supra,  §§  82,  88. 
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attending  a  contract  of  hiring,  is  imposed,  not  as  a  term 
of  that  contract,  but  entirely  apart  from  any  supposed 
agreement  or  understanding  of  the  parties.  It  is  the 
policy  of  the  law  which  causes  a  visitor  to  assume  the 
obvious  risks  of  an  unfenced  machine  on  the  premises  of 
the  occupier,  and  not  a  contract,  express  or  implied, 
to  assume  them.  The  passage  of  a  statute  impos- 
ing a  penalty  for  maintaining  machinery  in  such  a 
condition  neither  affects  the  obviousness  of  the  dan- 
ger nor  the  rule  of  law  that  a  visitor  must  protect  him- 
self against  it.  Nor  does  it  either  make  or  vary  any 
contract  between  them.  It  does,  however,  give  a  right 
of  action,  and  the  question  is  whether  this  right  may 
be  waived;  and  that  wouM  seem  to  be  determined  by 
the  public  policy  which  has  dictated  the  whole  master 
and  servant  law.^^^ 

This  is  the  ground  relied  upon  in  Simpson  v.  New 
York  Rubber  Co.,^^"  where  the  plaintiff  entered  an  em- 
ployment where  cogs  were  unguarded,  contrary  to  law, 
and  the  court  said:  "Public  policy  induces  us  to  hold 
that  this  statutory  provision  cannot  be  waived."  That 
case  was  a  suit  under  the  statute,  but  in  a  later  case, 
where  the  action  was  at  common  law,  and  the  same  stat- 
ute was  violated,  it  was  said  that  public  policy  required 
no  more  rigid  enforcement  of  a  duty  created  by  statute 
than  of  any  other  duty;  that  the  reason  a  plaintiff 

284  Supra,  §  1. 

233  80  Hun  (N.  Y.)  415.  The  assumption  of  risks  of  employment 
"does  not  apply  to  infants  under  the  prescribed  age  who  are  in- 
jured in  managing  dangerous  machinery,  unless  such  infant,  by 
his  or  her  negligence,  contributed  in  some  degree  to  the  injury." 
Cooke  V.  Lalance  Grosjean  Mfg.  Co.,  33  Hun  (N.  Y.)  351;  Hickey 
V.  Taaffe,  32  Hun  (N.  Y.)  7. 
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could  not  recover  for  injury  caused  by  obvious  dangers 
was  not  because  he  had  barred  himself  by  contract,  but 
because  he  had  waived  the  duty,  and  that,  although  the 
obvious  risk  was  caused  by  a  violation  of  the  statute, 
it  might  nevertheless  be  assumed.^^^ 

Public  policy  is  not  always  a  safe  ground  on  which 
to  rest  a  decision,  and  what  is  thought  proper  to-day, 
or  in  one  jurisdiction,  may  later  be  otherwise  regarded. 
But  it  ma}'  well  be  doubted  if  sound  policy  requires 
that  an  employe  who  knows  the  danger  and  appreciates 
it,  and  knows  his  rights  under  the  statute,  and  is  will- 
ing to  waive  them,  should  be  so  far  considered  under 
guardianship  as  to  be  prevented  from  waiving  rem- 
edies which  affect  himself  alone.  It  is  better  to  treat 
him  as  a  man  competent  to  protect  himself  tha«i  as  a 
child. 

These  are  not  statutes  passed  for  the  benefit  of  the 
public  at  large,  but  for  the  better  protection  of  certain 
classes,  the  individuals  of  wiiich  may  or  may  not  need 
the  care.  The  statutes  are  not  criminal,  relating  to 
felonies  or  breaches  of  the  peace,  but  are  police  regu- 
lations to  force  the  employer  by  fine  to  do  what  in  most 
cases  he  ought  to  do  without  compulsion.  The  servant 
consequently  has  his  private  action  for  a  violation  caus- 
ing injury  to  him,  and  the  state  has  its  indictment, 

836  Knisley  v.  Pratt,  148  N.  Y.  372.  New  York  now  holds  that 
a  risk  caused  by  violation  of  a  statute  may  be  assumed.  De 
Young  V.  Irving,  5  App.  Div.  499;  Stewart  v.  Ferguson,  34  App. 
Div.  515;  Huda  v.  American  Glucose  Co.,  154  N.  Y.  474.  In  the  last 
case  the  court  found  no  violation  of  a  statute,  and  said  "that  pre- 
sents a  different  question."  See,  also,  E.  S.  Higgins  Carpet  Co. 
V.  O'Keefe  (C.  C.  A.)  79  Fed.  900;  Keenan  v.  Edison  Electric  Light 
Illuminating  Co.,  159  Mass.  379;  Le  May  v.  Canadian  Pac,  Ry.  Co., 
18  Ont.  314. 
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whether  any  injury  is  caused  or  not.  The  remedies  are 
separate  and  distinct,  and  a  failure  by  a  servant  to  bring 
his  action  does  not  prevent  the  exaction  of  the  penalty 
by  the  state.  It  is  difficult  to  see  why,  if  the  servant 
is  given  an  action,  he  cannot  barter  it  away  before  the 
cause  of  action  accrues,  as  well  as  fail  to  bring  it  when 
he  sufTers  injury.  In  neither  case  is  the  master's 
liability  to  the  state  atlected,  and  the  state  ought  not 
to  call  in  the  aid  of  an  individual  to  enforce  a  policy 
it  is  competent  itself  to  protect.  For  many  reasons  the 
servant  may  prefer  to  forego  the  protection,  and  as  this 
does  not  change  the  master's  obligation  under  the  stat- 
ute, or  affect  the  welfare  of  the  state,  it  should  be  per- 
mitted. The  means  of  protection,  through  information 
to  the  proper  authorities,  are  at  hand,  if  the  servant 
or  another  chooses  to  avail  himself  of  them,  and,  if  he 
is  content  to  work  without  the  safeguards  which  he  has 
a  right  to  expect,  the  loss  should  be  his.  If  the  prin- 
ciple expressed  in  the  cases  cited  is  carried  to  its  logical 
extreme,  an  employer  who  had  failed  to  fence  his  ma- 
chinery as  required  by  statute  would  be  liable  to  the 
mechanic  he  had  hired  to  remedy  the  defect,  if  the  lat- 
ter were  injured  through  the  absence  of  guards;  or  a 
man  who  had  agreed  to  keep  his  neighbors'  roofs  clear 
of  snow  during  the  winter,  but,  failing  to  do  so,  is 
injured  by  the  snow  falling  upon  him  as  he  walked  by, 
could  recover,  if  a  municipal  ordinance  subjected  the 
owner  of  uncleared  roofs  to  a  fine.  If  the  decisions 
quoted  are  to  be  followed,  the  odd  state  of  affairs  will 
exist  of  a  man  who  is  merely  careless  being  barred,  but 
one  who  deliberately  undertakes  a  dangerous  work  re- 
covering. 

The  true  rule  is  believed  to  be  that  a  servant,  upon 
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entering  the  employment  or  afterwards,  may  expect 
that  the  master  will  comply  with  the  statute;  but  if 
the  master  does  not  so  comply,  and  the  servant  knows 
the  breach  and  his  rights  under  it  and  appreciates  the 
risk  therefrom,  he  cannot  recover  in  any  case  where  it 
appears  that  he  consented  to  the  violation.  The  maxim, 
Volenti  non  fit  injuria,  should  apply  to  such  a  case,  but 
the  questions  of  fact  upon  which  it  is  founded  should  be 
determined  by  the  court  only  when  the  inferences  are 
conclusive.^^^ 

§  117.    Effect  of  employers'  liability  act. 

The  employers'  liability  act  has  not  affected  the  principles 
upon  which  the  assumption  of  risks  by  a  servant  depends.  It 
has  excepted  certain  servants  from  the  class  of  fellow  serv- 
ants; it  has  left  untouched  the  defense  of  contributory  negli- 
gence; it  has  left  untouched  the  defense  of  "volenti  non  fit  in- 
juria;" and  has  given  an  additional  statutory  defense. 

The  chief  effect  of  the  act  has  been  to  increase  the 
classes  of  servants  for  whose  negligence  the  master  is 
responsible;  in  other  words,  it  has  deprived  the  master 
of  the  defense  that  the  plaintiff  impliedly  contracted 
to  assume  the  risk  of  the  negligence  of  those  servants 
who  are  specified  in  the  several  clauses  of  the  statute.^^^ 

Several  of  the  acts  expressly  provide  that  the  plain- 
tiff must  himself  have  been  in  the  exercise  of  due  care; 

237  See  Bramwell,  B.,  in  Britton  v.  Great  Western  Cotton  Co.,  L. 
R.  7  Exch.  130.  Certain  of  these  statutes  provide  that  the  em- 
ploye shall  not  assume  the  risk  of  the  violation  of  them, — Rev. 
Laws  Mass.  c.  Ill,  §  209  (Acts  1895,  c.  362,  §  7)  (safety  appliances 
on  engines  and  cars) ;  27  St.  U.  S.  p.  531,  c.  196  (furnishing  grab 
irons,  etc.).  See  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Baker  (C.  C. 
A.)  91  Fed.  224;  Buckner  v.  Richmond  &  D.  R.  Co.,  72  Miss.  S73. 

238  Supra,  §§  2,  56. 
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but,  where  that  provision  is  omitted,  the  courts  have 
considered  that,  inasmuch  as  the  plaintiff  is  by  the  act 
placed  in  no  better  position  than  a  person  invited  to 
the  premises  of  the  employer,  the  defense  of  contrib- 
utory negligence  is  left  untouched,  and  remains  as  at 
common  law.^^® 

Some  doubt  was  at  first  occasioned  by  the  insertion 
in  the  act  of  the  provision  that  the  plaintiff  could  re- 
cover in  no  case  where  "the  w^orkman  knew  of  the  de- 
fect or  negligence  which  caused  his  injury,  and  failed 
within  a  reasonable  time  to  give,  or  cause  to  be  given, 
information  thereof  to  the  employer,  or  some  person 
superior  to  himself  in  the  service  of  the  employer,  un- 
less he  was  aware  that  the  employer  or  such  suijerior 
already  knew  of  the  said  defect  or  negligence. "^^'^ 

239  Rev.  Laws  Mass.  c.  106,  §  71  (Acts  1887,  c.  270,  §  1) ;  Sess.  Laws 
Colo.  1893,  c.  77,  §  1  (Mills'  Ann.  St.  1891-96,  §  1511a) ;  Burns'  Rev. 
St.  Ind.  1901,  §  7083  (Acts  Ind.  1893,  c.  130,  §  1) ;  Stuart  v.  Evans,  31 
Wkly.  Rep.  706;  Weblin  v.  Ballard,  17  Q.  B.  Div.  122;  Perigo  v. 
Indianapolis  Brewing  Co.,  21  Ind.  App.  338;  Pittsburgh,  C.  &  St.  L. 
Ry.  Co.  v.  Moore,  152  Ind.  345;  Ryalls  v.  Mechanics'  Mills,  150  Mass. 
190. 

240  43  &  44  Vict.  c.  42,  §  2,  subsec.  3. 

Civ.  Code  Ala.  1896,  §  1749  (2590):  "But  the  master  or  employer 
Is  not  liable  under  this  section  if  the  servant  or  employe  knew 
of  the  defect  or  negligence  causing  the  injury,  and  failed  in  a 
reasonable  time  to  give  information  thereof  to  the  master  or  em- 
ployer, or  to  some  person  superior  to  himself  engaged  in  the  serv- 
ice or  employment  of  the  master  or  employer,  unless  he  was  aware 
that  the  master  or  employer  or  such  superior  already  knew  of 
such  defect  or  negligence." 

Rev.  Laws  Mass.  c.  106,  §  77  (Acts  1887,  c.  270,  §  5):  "An  em- 
ploye or  his  legal  representatives  shall  not  be  entitled,  under  the 
provisions  of  sections  71  to  74,  inclusive,  to  any  right  of  action  for 
damages  against  his  employer  if  such  employe  knew  of  the  defect 
or  negligence  which  caused  the  injury,  and  failed  within  a  reason- 
able time  to  give,  or  cause  to  be  given,  information  thereof  to  the 
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It  was  agreed  that  this  provision  did  not  take  from 
the  employer  the  defense  of  contributory  negligence  ;^^^ 
but  it  was  said  that  "the  defense  of  common  employ- 
ment, and  also  the  defense  that  the  servant  had  con- 
tracted to  take  upon  himself  the  known  risks  attending 
upon  the  engagement,  are  taken  away  from  him  when 

employer,  or  to  some  person  superior  to  himself  in  the  service  of 
the  employer,  who  was  intrusted  with  general  superintendence." 

Mills'  Ann.  St.  1891-96,  §  1511d  (Sess.  Laws  Colo.  1893,  c.  77,  §  4): 
"An  employe,  or  those  entitled  by  law  to  sue  and  recover,  under 
the  provisions  of  this  act,  shall  not  be  entitled  under  this  act  to 
any  right  of  compensation  or  remedy  against  his  employer  in  any 
case  where  such  employe  knew  of  the  defect  or  negligence  which 
caused  the  injury,  and  failed  within  a  reasonable  time  to  give 
or  cause  to  be  given  information  thereof  to  the  employer,  or  to 
some  person  superior  to  himself  in  the  service  of  his  employer 
who  had  intrusted  to  him  some  general  superintendence." 

Acts  Ind.  1893,  c.  130,  §  2  (Burns'  St.  1901,  §  7084):  "Neither 
an  employe  nor  his  legal  representatives  shall  be  entitled  under 
this  act  to  any  right  of  compensation  or  remedy  against  the  cor- 
poration in  any  case  where  the  injury  results  from  obedience  to 
any  order  which  subjects  the  employe  to  palpable  danger,  nor 
where  the  injury  was  caused  by  the  incompetency  of  the  coem- 
ploye,  and  such  incompetency  was  known  to  the  employe  injured, 
or  such  injured  employe,  in  the  exercise  of  reasonable  care,  might 
have  discovered  such  incompetency,  unless  the  employe  so  injured 
gave  or  caused  to  be  given  information  thereof  to  the  corporation, 
or  to  some  superior  intrusted  with  the  general  superintendence 
of  such  coemploye,  and  such  corporation  failed  or  refused  to  dis- 
charge such  incompetent  employe  within  a  reasonable  time,  or 
failed  or  refused  within  a  reasonable  time  to  investigate  the  al- 
leged incompetency  of  the  coemploye  or  superior,  and  discharge 
him  if  found  incompetent."  Acts  Ind.  1895,  c.  64,  §  1,  repealed  the 
provision  above  quoted.  It  was  held  that  this  repeal  did  not  show 
an  intention  of  the  legislature  to  change  the  construction  of  the 
act  hitherto  adopted,  so  as  to  do  away  with  assumed  risks.  Whit- 
comb  V.  Standard  Oil  Co.,  153  Ind.  513. 

241  Stuart  v.  Evans,  31  Wkly.  Rep.  706;  Weblin  v.  Ballard,  17 
Q.  B.  Div.  122;  Birmingham  Ry.  &  E.  Co.  v.  Allen,  99  Ala.  359,  374. 
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sued  by  a  workman  under  the  act.  ♦  ♦  •  The  legis- 
lature, while  taking  from  the  employer  the  two  defenses 
above  meutioned,  has  given  him  a  statutory  defense  un- 
der section  2,  subsec.  3,  which  theretofore  did  not  exist. 
It  is  this:  The  employer,  when  sued  for  a  defect  in 
the  waj^s,  plant,  or  machinery,  may  set  up  that  the  serv- 
ant knew  of  the  defect,  and  did  not  communicate  it 
to  him,  the  employer,  or  to  some  other  person  superior 
to  himself  in  the  service  of  the  employer.  This,  if 
proved,  would  avail  the  employer  as  a  defense,  and  the 
only  excuse  which  the  worknmn  would  have  for  not 
communicating  the  known  defect  would  be  to  estab- 
lish that  he  was  aware  the  employer  knew  of  it.  The  leg- 
islature has  thus  taken  from  the  employer  two  defenses, 
and  given  him  another."^^^ 

The  courts  were  agreed  that  this  provision  did  net 
give  a  cause  of  action,  but  that  it  was  passed  to  pre- 
vent the  workman  from  recovering  damages  from  his 
employer  where  he  had  omitted  to  give  the  information 
which  would  have  enabled  the  latter  to  remove  the  de- 
fect, and  thereby  limit  the  effect  to  be  given  to  the 
preceding  clauses  of  the  act.^^^  But  the  doubt  was 
whether  this  was  its  sole  effect,  or  whether  it  had  also 
the  effect  of  taking  away  the  defense  of  assumption  of 
risk,  as  it  appears  in  the  assumption  of  dangers  ex- 
isting at  the  time  of  the  employment  and  the  voluntary 
acceptance  of  risks  subsequently  arising.  As  will  be 
seen  from  the  quotation  above  given,  the  first  impression 

MiWeblln  V.  Ballard,  17  Q.  B.  Div.  122,  125. 

2<8  Stuart  V.  Evans,  31  Wkly.  Rep.  706;  Weblin  v.  Ballard,  17  Q. 
B.  Div.  122;  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685;  Ryalls 
V.  Mechanics'  Mills,  150  Mass.  190;  Connolly  v.  City  of  Waltham, 
156  Mass.  368;  Birmingham  Ry.  &  E.  Co.  v.  Allen,  99  Ala.  359,  374. 
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was  that  this  section  deprived  the  master  of  the  de- 
fense of  assumption  of  risk  by  a  servant,  and  left  him 
only  the  statutory  answer;  and  this  idea  gained  some 
foothold.^^*  The  question  was,  however,  set  at  rest  hj 
the  holding  of  Bowen,  L.  J.,  in  Thomas  v.  Quarter- 
maine.^*^ 

In  that  case  it  was  said :  "An  extension  of  the  plain 
language  of  section  1  has  been  sought  in  the  argument 
addressed  to  us  to  be  extracted  from  the  expressions  in 
the  third  clause  of  section  2,  which  appear  to  assume 
that,  but  for  the  controlling  limitations  of  the  latter 
section,  the  master,  under  section  1,  would  have  been 
left  liable  to  be  sued  for  some  defects  in  his  works  of 
which  the  workman  and  he  had  both  of  them  a  knowl- 
edge. This,  it  was  argued,  indicates  that  the  first  sec- 
tion of  the  act  was  intended  to  stretch  the  liability  of 
the  master  for  defects  on  his  premises  beyond  what 
would  have  been  his  liability  to  persons  other  than  his 
own  servants.  To  this  objection  there  are  three  an- 
swers: The  first,  that  clause  3  of  section  2  is  part  of 
a  provision  that  purports  to  limit  an  employer's  liabil- 
ity, not  to  extend  it;  and  it  would  be  strange,  except 
in  a  case  of  necessity,  to  evolve  out  of  the  language 
of  a  clause  that  limits  liability  a  reason  for  extending 
the  clear  words  of  a  previous  section,  in  which  that  lia- 
bility has  been  defined.  The  second  answer  is  that 
clause  1  of  section  2  has  already  in  the  plainest  lan- 
guage provided  that  the  master  is  not  to  be  liable  un- 
less for  defects  that  arise  through  or  have  remained 
undiscovered  or  unremedied  owing  to  the  negligence 

244Esher,  M.  R.,  in  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685, 
688;  Mobile  &  B.  Ry.  Co.  v.  Holbom,  84  Ala.  133;  Highland  Ave. 
&  B.  R.  Co.  V.  Walters,  91  Ala.  435. 

245  18  Q,  B.  Div.  685. 
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of  the  employer  or  his  other  servants ;  or,  in  other  words, 
that  there  must  have  been  a  breach  of  duty  before  any 
action  will  lie.  The  third  answer  is  that  in  the  case 
of  the  outside  world  there  are,  and  always  have  been, 
defects  caused  by  negligence  in  a  master's  premises  for 
which  the  master  would  be  liable,  even  when  both  he 
and  his  visitors  knew  of  them.  Defects  caused  by  the 
neglect  of  some  statutory  provision,  to  the  benefit  of 
which  the  person  using  the  premises  is  entitled,  and 
defects,  lastly,  caused  by  the  negligence  either  of  mas- 
ter or  servant,  of  which  the  injured  person  had  not 
really  taken  on  himself  the  risk,  are  examples  to  which 
clause  3  would  at  law  apply;  and  there  is  no  necessity 
to  travel  into  the  region  of  indefinite  conjecture,  and 
to  imagine  freshly  created  duties  of  an  employer,  to  ac- 
count for  the  language  of  the  clause."  Then,  after 
showing  that  a  servant  under  the  act  is  in  the  posi- 
tion of  an  invited  person,  and  that  such  a  person  might 
assume  the  risk,  though  himself  in  due  care,  of  dangers 
on  the  premises  which  he  knew  and  voluntarily  en- 
countered, he  says:  "The  employers'  liability  act  of 
1880  ♦  *  *  renders  it  important  to  remember  that 
quite  apart  from  the  relation  of  master  and  servant, 
and  independent  altogether  of  it,  one  man  cannot  sue 
another  in  respect  of  a  danger  or  risk,  not  unlawful 
in  itself,  that  was  visible,  apparent,  and  voluntarily 
encountered  by  the  injured  person.  »  *  ♦  jf  the 
decision,  however,  really  conflicts — and  I  am  not  sure 
that  it  may  not  in  fact  conflict — with  the  view  of  the 
law  which  I  have  expressed,  I  think  Weblin  v.  Ballard 
(17  Q.  B.  Div.  122)  ought  to  be  overruled."^*^ 

2<«  Thomas  v.   Quartermalne,  18   Q.   B.   Div.   685,   693,   699.     See 
Esher,  M.  R.,  in  Yarmouth  v.  France,  19  Q.  B.  Div.  647,  654,  656. 
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In  Alabama  it  was  said:    "The  reasoning  of  Bowen, 
L.  J.,  on  this  point  [extension  of  liability],  in  the  case 
of  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685,  is  con- 
vincing.    It  would  seem  that  the  legislature,  by  a  stat- 
utory enactment,  recognized  the  application  of  the  max- 
im of  ^Volenti  non  fit  injuria/  as  declared  by  the  courts, 
and  out  of  abundant  caution,  lest  the  statute  might  be 
construed  to  give  a  cause  of  action  absolutely  when  the 
defects  or  negligence  was  voluntarily  and  knowingly 
assumed  by  the  employe,  added  the  proviso  above  re- 
ferred to.     The  Case  of  Holborn,  84  Ala.  133,  was  ma- 
terially modified  by  the  subsequent  case  of  Highland 
Ave.  &  Belt  K.  Co.  v.  Walters,  91  Ala.  435.     But  we 
are  of  opinion  that  the  proper  construction  of  the  act 
leaves  in  force  the  rule  which  prevailed  before  the  adop- 
tion of  the  act,  and  the  rule  as  declared  by  this  court 
in  the  case  of  Eureka  Co.  v.  Bass,  81  Ala.  200,  and  of 
Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  717,  720,  con- 
tinues in  force  under  the  employers'  act.     So  far  as  the 
Holborn  Case  and  the  Walters  Case  conflict  with  these 
conclusions,  they  are  overruled."^^'^ 

The  same  result  was  reached  in  Massachusetts :  "The 
statute  does  not  attempt  to  take  away  the  right  of  the 
parties  to  make  such  contracts  as  they  choose,  which 
will  establish  their  respective  rights  and  duties. 
•  *  *  It  would  be  an  unwarranted  construction  of 
the  statute,  which  would  tend  to  defeat  its  object,  to 
hold  that  laborers  are  no  longer  permitted  to  contract 
to  take  the  risk  of  working  where  there  are  peculiar 
dangers  from  the  arrangement  of  the  place  and  from  the 
kind  or  quality  of  the  machinery  used.     Nothing  but  the 

247  Birmingham  Ry.  &  E.  Co.  v.  Allen,  99  Ala.  359.  374. 
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plainest  expression  of  intention  on  the  part  of  the  legis- 
lature would  warrant  giving  the  statute  such  an  inter- 
pretation. We  have  no  doubt  that  one  may  expressly 
contract  to  take  the  obvious  risks  of  danger  from  in- 
ferior of  defective  raachinerv,  as  well  since  the  enact- 
ment of  the  statute  as  before.  If  he  does  so,  his  em- 
ployer owes  him  no  duty  in  respect  to  such  risks,  and 
if  he  is  hurt  from  a  cause  included  in  the  contract,  the 
defect  is  not  within  the  terms  of  the  statute.  The  max- 
im, Volenti  non  fit  injuria,  applies,  and  he  cannot  re- 
cover. »  »  »  The  same  reason  applies  equally 
where  the  employe,  without  any  express  stipulation  in 
regard  to  risks,  enters  a  service  which  by  reason  of  the 
obvious  condition  of  the  ways,  works,  and  machinery 
involves  peculiar  dangers.  Such  a  contract  is  implied 
as  ought  to  be  implied  from  the  situation  and  dealings 
of  the  parties,  and  it  has  the  same  effect  as  if  expressly 
made.  "248 

The  act,  then,  has  not  changed  the  principles  upon 
which  the  doctrine  of  assumption  of  risks  by  a  servant 
rests,  and  on  this  point  cases  decided  at  common  law 
are  authorities  upon  cases  arising  under  the  act.^^® 

Dangers  incidental  to  the  business  or  open  and  ap- 
parent when  the  employment  is  accepted  are  assumed 
by  the  servant,^'^"  and  dangers  which  subsequently  arise 

2*8  O'Maley  v.  South  Boston  Gas  Light  Co.,  158  Mass.  135,  137. 

24»Cassady  v.  Boston  &  A.  R.  Co.,  164  Mass.  168,  170;  Ryalls  v. 
Mechanics'  Mills,  150  Mass.  190;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Malcolm,  12  Ind.  App.  612;  Whitcomb  v.  Standard  Oil  Co.,  153  Ind. 
513. 

250  Thomas  v.  Quartermaine,  18  Q.  B.  DIv.  685;  Walsh  v.  Whiteley, 
21  Q.  B.  Div.  371;  O'Maley  v.  South  Boston  Gas  Light  Co.,  158 
Mass.  135;    Fisk  v.  Fitchburg  R.  Co.,  158  Mass.  238;    Goodes  v. 
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will  not  permit  a  recovery  under  the  act  if  the  servant 
is  brought  within  the  principle  of  volenti  non  fit  in- 
jiiria.^^^  In  neither  of  these  matters  has  the  act 
wrought  any  change. 

The  provision  creates  a  statutory  defense. 

The  sole  effect  of  this  clause  of  the  act  is,  then,  to 
give  the  employer  a  defense  that  the  employe,  knowing 
of  the  injury,  failed  to  inform  the  employer  of  it.  In 
Massachusetts  it  is  held  that  the  section  "was  not  in- 
tended to  create  conditions  precedent  which  a  plaintiff 
must  show  to  have  been  complied  with  before  he  can 
maintain  an  action,  but  to  give  to  the  employer  a  new 
ground  of  defense,  the  burden  of  showing  which  rests 
upon  the  defendant.  The  fifth  section  is  not  a  part  of 
the  provisions  which  define  the  circumstances  essential 
to  show  that  a  plaintiff  comes  within  the  right  of  re- 
covery granted  in  the  first  section  of  the  statute;  nor 
is  it  a  requirement  that  something  shall  at  all  events 
be  done  i)efore  the  right  of  action  accrues,  such  as  giv- 
ing due  notice  of  the  injury,  but  it  excepts  from  the 
right  to  recover  employes  who,  knowing  the  danger, 
fail  to  give  information  thereof  within  a  reasonable 
time.  As  this  exception  is  not  in  that  portion  of  the 
statute  which  gives  the  right  of  action,  and  as  the  fail- 

Eosi:on  &  A.  R.  Co.,  162  Mass.  287;  Highland  Ave.  &  B.  R.  Co.  v. 
Walters,  91  Ala.  4C5;  Mobile  &  O.  R.  Co.  v.  George,  94  Ala.  199. 

251  Yarmouth  v.  France,  19  Q.  B.  Div.  647;  Smith  v.  Baker  [1891] 
App.  Cas.  325;  Eraser  v.  Hood,  15  Rettie,  Ct.  Sess.  Cas.  (4th  Ser.) 
178;  Mellor  v.  Merchants'  Mfg.  Co.,  150  Mass.  362,  364;  O'Maley 
V.  South  Boston  Gas  Light  Co.,  158  Mass.  135,  139.  See  dictum  in 
Boyle  V.  New  York  &  N.  E.  R.  Co.,  151  Mass.  102,  103;  Birming- 
ham Ry.  &  B.  Co.  V.  Allen,  99  Ala.  359;  Bridges  v.  Tennessee  C, 
I.  &  R.  Co.,  109  Ala.  287. 
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ure  to  give  information  does  not  prevent  recovery  un- 
less the  employe  knows  of  the  defect  or  negligence  so 
long  a  time  before  his  injury  that  he  can  reasonably 
give  information,  and  with  such  knowledge  fails  to  give 
the  information,  it  is  a  matter  of  defense  only,  and  need 
not  be  alleged  or  proved  by  the  plaintiff."^''^ 

This  is  a  defense  to  such  negligence,  only,  as  would 
give  a  cause  of  action  to  the  servant  under  some  one  of 
the  clauses  of  the  act.  Possibly  it  does  not  apply  to 
an  injury  caused  by  a  defect  in  the  rules  and  by-laws, 
or  in  obedience  to  particular  instructions.  The  words, 
it  is  to  be  noted,  are  "defect  or  negligence."  There  have 
been  no  decisions  construing  the  terms  of  the  section. 

The  servant  must  "know"  of  the  defect  or  negligence, 
but  in  default  of  actual  knowledge  it  would  probably 
be  sufficient  if  the  facts  were  such  that  the  servant  must 
have  known  unless  he  had  carelessly  shut  his  eyes  to 
the  danger.  Having  the  knowledge,  infornfation  must 
bo  given  "within  a  reasonable  time" ;  and  this  also  must 
mean  that  there  must  be  opportunity  between  the  acqui- 
sition of  knowledge  and  the  injury  in  which  notice  can 
be  given.  What  is  a  "reasonable  time"  would  ordinarily 
be  a  question  for  the  jury. 

The  servant  must  get  this  information  to  the  em- 
ployer or  to  some  one  superior  to  himself  in  the  service. 
The  words  "give,  or  cause  to  be  given,"  imply  that  he 
must  intend  that  the  information  shall  reach  the  proper 
person  for  the  purpose  of  remedying  the  defect  or  neg- 

232  Connolly  v.  City  of  Waltham,  156  Mass.  368,  371;  Weblin  v. 
Ballard,  17  Q.  B.  Div.  122;  Thomas  v.  Quartermaine,  18  Q.  B.  DIr. 
685;  Broslin  v.  Kansas  City,  M.  &  B.  R.  Co..  114  Ala.  398. 
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ligence.^^^  Merely  talking  of  the  danger,  without  see- 
ing that  the  employer  hears  of  it,  would  not  come  within 
the  meaning  of  the  section. 

The  information,  moreover,  must  be  such  as  will  en- 
able the  employer  to  discover  and  remedy  the  defect  or 
negligence,  and  must  be  definite  enough  to  attain  this 
end.  It  is  hardly  to  be  expected,  however,  that  a  serv- 
ant should  give  technical  or  exact  information  of  the 
defect,  nor,  on  the  other  hand,  would  a  general  notice 
be  enough. 

If  information  is  not  given  the  employer,  it  must  be 
given  "to  some  person  superior  to  himself  in  the  serv- 
ice." The  person  specified  need  not  be  a  person  for 
whose  negligence  the  master  is  made  responsible  by  the 
act,  though  it  would  seem  reasonable  to  hold  that  he 
was  such  a  one  as  had  some  duties  in  the  premises,  and 
that  superior  rank  merely  is  not  enough.  Massachu- 
setts and  Colorado  require  that  the  person  shall  be  "one 
who  had  intrusted  to  him  some  general  superintend- 
ence," that  is,  one  with  power  enough  to  see  that  the 
defect  or  negligence  is  remedied. 

The  servant  is  excused  from  giving  information,  in 
England  and  Alabama,  if  he  "was  aware  that  the  em- 
ployer or  such  superior  already  knew  of  the  said  defect 
or  negligence."  Where  both  plaintiff  and  defendant 
knew,  the  defense  is  inapplicable.  Knowledge  by  the 
master  is  probably  that  which  he  ought,  in  the  exercise 
of  reasonable  care,  to  possess,  and  need  not  be  actual 
knowledge,  though,  as  that  is  substantially  the  allega- 
tion which  the  servant  must  prove  in  the  first  place  to 
establish  his   case,   it  may  be  that  actual  knowledge 

253  Thomas  v.  Bellamy,  126  Ala.  253. 
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would  be  required  on  the  master's  part  in  order  to  make 
this  defense  effectual.  The  servant  is  not  excused  un- 
less he  was  aware  of  the  defendant's  knowledge. ^'^^ 

§  118.    Court  or  jury. 

The  jury  applies  to  the  facts  the  definitions  or  rules  of  law 
laid  down  by  the  court.  These  definitions  and  rules  are  ap- 
plied to  the  facts  by  the  court  only  when  there  is  no  conflict 
of  evidence,  or  reasonable  men  would  draw  the  same  conclu- 
sion from  the  evidence. 

The  knowledge  and  conduct  of  the  plaintiff,  when  not  in 
dispute,  may  be  passed  upon  by  the  court  to  determine  whether 
the  master  owed  him  any  duty,  or  whether  the  plaintiff  has 
disabled  himself  from  recovering  for  the  nonperformance  of 
the  master's  duty. 

The  respective  spheres  of  judge  and  jury  have  been 
thus  defined :  "The  whole  proceeding  assumes  the  form 
of  a  syllogism,  of  which  the  law  is  the  major  proposi- 
tion, the  fact  is  the  minor,  and  the  judgment  the  con- 
clusion. •  •  ♦  The  judge  directs  the  jury  in  all 
matters  of  law,  at  each  step  of  the  trial,  as  questions 
arise,  and  ultimntely  in  its  application  to  the  facts  of 
the  case,  if  proved  by  the  evidence  submitted  to  them. 
As  the  judge  cannot  foresee  how  the  jury  will  find  the 
facts,  until  they  have  retired  to  consider  of  their  ver- 
dict, these  directions  are  of  necessity  hypothetical.  If 
they  find  certain  facts  proved,  he  directs  them  that  the 
law  affixes  to  them  a  certain  character,  and  so  upon 
each  material  point  of  law,  and  then,  if  they  find  so, 
the  accused  is  guilty;  if  otherwise,  not  guilty;  and  that 
they  are  to  return  their  verdict  accordingly.''^*^'     The 

25*  See  Seaboard  Mfg.  Co.  v.  "Woodson,  94  Ala.  143. 
165  Com.  V.  Anthes,  5  Gray  (Mass.)  185,  189,  200. 
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determination  of  the  rule  of  law  is  the  peculiar  province 
of  the  court,  but  it  is  capable  of  deciding,  and  in  many 
instances  does  absolutely  decide,  pure  questions  of  fact; 
and  this  has  led  to  the  statement  that  a  "jury  has  to 
do  with  only  a  limited  class  of  questions  of  fact,  namely, 
questions  of  ultimate  fact."^^^ 

In  master  and  servant  cases  the  cause  of  action  is 
negligence,  and  requires  a  statement  of  the  duty  exist- 
ing between  the  parties  which  is  essentially  a  question 
of  law,  and  a  finding  of  fact  upon  the  issue  whether 
there  was  a  violation  of  duty  proximately  causing  the 
injury.^^^  This  finding  of  fact  is  primarily  to  be  made 
by  the  jury,  but  the  court  is  bound  always  to  examine 
the  evidence,  and  determine  whether  from  it  negligtnce 
may  reasonably  be  inferred.     If  different  conclusions 

256  J.  B.  Thayer,  "Law  and  Fact  in  Jury  Trials,"  4  Harv.  Law 
Rev.  147,  149. 

257  'Tlie  law  determines  the  duty;  the  evidence  shows  whether 
the  duty  was  performed.  What  duty  rested  upon  the  defendant 
was  a  question  of  law;  was  that  duty  properly  performed  was  a 
question  of  fact.  If  the  court  required  of  the  defendant  some  act 
which  the  law  did  not  require,  it  erred  in  a  matter  of  law,  and 
the  question  may  be  reviewed  by  this  court.  If  the  court  simply 
found  ftiat  the  defendant  failed  to  do  some  required  act,  that  is 
a  finding  of  fact,  and  cannot  be  reviewed.  The  main  question  here 
Is  a  question  of  duty,  and  not  a  question  of  performance,  and  is 
therefore  a  question  of  law."  Nolan  v.  New  York,  N.  H.  &  H.  R. 
Co.,  53  Conn.  461,  471;  Mobile  &  O.  R.  Co.  v.  Thomas,  42  Ala.  672; 
Milwaukee  &  St.  P.  Ry.  Co.  v.  Kellogg,  94  U.  S.  469,  474  (prox- 
imate cause);  Sutton  v.  New  York  Cent.  &  H.  R.  R.  Co.,  66  N.  Y. 
243;  Jaggard,  Torts,  931  et  seq.;  Shearman  &  Redfield,  Neg.  (5th 
Ed.)  §§  52-56.  "When  the  facts  are  agreed  upon,  or  otherwise  ap- 
pear, what  is  ordinary  care  is  a  question  for  the  court.  When  the 
facts  are  in  dispute,  the  proper  course  for  the  judge  is  to  explain 
what  would  be  ordinary  care  under  certain  hypotheses  as  to  facts, 
and  have  the  jury  to  apply  the  law  to  the  facts  as  they  find  them." 
Wallace  v.  Western  N.  C.  R.  Co.,  98  N.  C.  494. 
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might  properly  be  reached,  the  jury  is  to  decide  the  is- 
sue.^***  But  in  questions  of  negligence  the  issues  of 
duty  and  violation  so  often  depend  upon  inferences  or 
conclusions  from  conflicting  facts  that  the  court  ordi- 
narily is  able  only  to  state  the  rule  of  law,  and  leave  the 
jury  to  say  whether  on  the  facts  as  found  by  them  there 
lias  been  either  a  duty  or  a  violation.*'® 

The  construction  of  the  several  subdivisions  of  the 
act  is  a  question  of  law  to  be  determined  by  the  court, 
and,  having  laid  down  the  rule,  it  examines  the  evidence 
to  see  whether  the  facts,  in  the  light  most  favorable  for 
the  plaintiff,  come  within  that  definition.  In  deciding 
whether  a  given  person  was  a  "superintendent,"  or 
whether  there  was  a  "defect,"  the  court  does  not  con- 
sider the  plaintiff  or  his  conduct,  but  looks  at  the  ques- 
tion from  the  defendant's  standpoint.  When,  how- 
ever, a  ruling  that  the  plaintiff  assumed  the  risk  or  was 
guilty  of  negligence  is  requested,  the  court  looks  only  at 
his  conduct,  and,  in  cases  of  contractual  assumption  of 
risk,  a  finding  that  the  plaintiff  assumed  the  risk  is 
equivalent  to  a  finding  that  the  defendant  owed  no  duty. 
In  such  cases  it  is  immaterial  whether  the  question  is 
approached  from  the  plaintiff's  or  the  defendant's  stand- 
point.2^°  But  this  is  not  the  case  where  the  plaintiff's 
recovery  is  barred  by  either  contributory  negligence  or 
consent  to  the  defendant's  breach  of  duty.  And  a  deci- 
sion against  a  plaintiff  by  the  court  is  not,  as  in  the 
former  case,  a  construction  of  the  duty  existing  be- 
tween them,  but  is  an  aflSrmative  finding  of  fact,  to  be 

2SS  See  supra,  §  54,  and  cases  cited. 
25»  McCully  V.  Clarke,  40  Pa,  399,  406. 
2«o  Supra,  §  88. 
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justified  only  where,  as  in  other  eases  of  fact,  a  jury 
could  not  reasonably  come  to  a  contrary  conclusion.^^^ 
The  loose  use  of  the  phrase  "assumption  of  risk"  to 
cover  not  only  disabilities  imposed  by  the  policy  of  the 
law  upon  those  who  become  servants,  but  also  defenses 
not  peculiar  to  master  and  servant  law,  as  volenti  non 
fit  injuria  and  contributory  negligence,  has  led  the 
courts  to  decide  matters  of  fact  that  are  properly  ques- 
tions for  the  jury.2^^ 

The  preceding  sections  have  necessarily  considered  the 
right  of  the  court  to  direct  a  verdict  for  the  defendant 
in  specific  instances,  and  it  remains  only  to  restate  the 
main  principles  upon  which  it  proceeds. 

Contractual  assumption  of  risk. 

The  master  owes  no  duty  to  the  servant  as  to  the  dis- 
abilities imposed  by  the  law  upon  the  latter  when  the 
relation  is  created,  and,  if  the  court  finds  that  the  in- 
jury arose  from  one  of  these  disabilities,  it  follows  that 
the  master  is  not  guilty  of  negligence,  and  cannot  be 
charged  with  liability.  The  doctrine  of  contractual  as- 
sumption of  risk,  which  includes  the  master's  exemp- 
tion from  responsibility  for  the  negligence  of  fellow 
servants,  for  injuries  arising  through  dangers  inciden- 
tal to  the  business,  and  for  injuries  arising  from  the 

261  See  Knowlton,  J.,  dissenting,  Davis  v.  Forbes,  171  Mass.  548; 
supra,  §  114. 

262  Supra,  §  82.  That  the  distinction  is  often  immaterial  adds 
to  the  confusion.  "Whether  it  be  said  that  the  plaintiff  took  the 
risk,  or  that  he  was  negligent,  or  that  the  defendant's  negligence 
was  not  the  proximate  cause  of  the  injury,  the  result  must  be  that 
the  plaintiff  cannot  recover."  Keenan  v.  Edison  Electric  Illuminat- 
ing Co.,  159  Mass.  379. 
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existing  condition  of  affairs,  measures  the  defendant's 
duty  to  the  plaintiff,  and  does  not  concern  his  care  in 
performing  it.  Thus  it  is  primarily  to  be  determined 
by  the  court  on  the  facts  appearing  in  evidence,  and  the 
jury  decide  it  only  when  the  facts  are  conflicting.^®^ 

An  employer  is  not  liable  for  the  negligence  of  compe- 
tent fellow  servants  not  charged  with  the  performance 
of  his  personal  duties,^®^  and  the  court  is  obliged  to 
lay  down  the  definition  of  fellow  servants,  and  of  the 
servants  specified  in  the  act,  and  state  under  what  cir- 
cumstances the  master  will  be  liable  for  their  negli- 
gence. Having  given  the  rule,  if  the  evidence,  viewed 
in  the  light  most  favorable  for  the  plaintiff,  fails  to 
come  within  a  definition  imposing  liability,  the  court 
must  rule  that  there  can  be  no  recovery.  "Moore  was 
employed  by  the  defendant  to  do  certain  things  upon  the 
lighter.  Whether,  in  doing  them,  he  was  a  servant  en- 
gaged with  others  upon  the  lighter  in  a  common  employ- 
ment, or  was  a  deputy  master  or  vice  principal,  was  a 
question  of  law,  and  not  of  fact.  What  he  was  em- 
ployed to  do  was  a  question  of  fact;  the  capacity  in 
which  he  did  it  was  an  inference  of  law.  Had  there 
been  any  question  as  to  the  facts,  they  should  have  been 
left  to  the  jury,  with  instructions  as  to  the  legal  infer- 
ences to  be  drawn  from  the  facts  which  should  be 
found.  As  the  facts  were  not  disputed,  the  question 
left  to  the  jury  was  one  of  pure  law.  If  the  jury  had 
found  the  law  correctly,  this  error  might  have  been 
cured;  but  it  cannot  appear  that  the  verdict  may  not 
have  been  formed  upon  an  incorrect  answer  to  this  ques- 

263  Supra,  §  88. 

201  Supra,  §  89.    See,  also,  supra,  §§  53,  55,  57-62,  65.  74. 
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tion.  We  think  the  court  should  have  ruled,  in  accord- 
ance with  the  prayer  of  the  defendant,  that  Moore  and 
the  plaintiff  were  fellow  servants.^®'* 

Where  the  injury  arises  from  a  risk  which,  is  alleged 
to  be  incidental  to  the  employment,  the  same  rule  is 
applied;  and  if  the  court  can,  from  its  own  knowl- 
edge^^®  of  the  nature  or  conduct  of  the  business,  find 
the  fact  that  the  risk  was  incidental,  it  directs  a  verdict. 
If,  however,  the  risk  is  not,  as  a  matter  of  common 
knowledge,  incidental  to  the  business,  it  depends  upon 
conflicting  evidence,  and  the  question  must  be  submitted 
to  the  jury  under  proper  instructions.^'^ 

The  third  disability  is  one  imposed  alike  upon  serv- 
ants and  invited  persons,  and  the  rule  of  law  which 
must  be  applied  to  the  facts  is  that  if  the  plaintiff 
knows  and  appreciates  the  dangers  arising  from  the 
condition  of  the  premises,  or  if  the  danger  is  of  such  a 
character  that  in  the  exercise  of  reasonable  care  he 
would  know  and  appreciate  it,  and  he  accepts  employ- 
ment, he  cannot  hold  his  master  liable  for  a  resulting 
injury.2^®  The  application  of  the  rule  of  law,  whether 
by  the  court  or  by  the  jury,  involves  a  finding  upon  sev- 
eral matters  of  fact.  The  knowledge,  capacity,  and  ex- 
perience of  the  plaintiff,  the  character  of  the  danger, 
the  care  necessary  to  discover  it,  and  the  fact  of  his 

265  Johnson  v.  Boston  Tow-Boat  Co.,  135  Mass.  209,  210;  McGinty 
V.  Athol  Reservoir  Co.,  155  Mass.  183;  Union  Steamship  Co.  v. 
Claridge  [1894]  App.  Cas.  185;  Northern  Pac.  Coal  Co.  v.  Rich- 
mond (C.  C.  A.)  58  Fed.  756;  Alaska  Treadwell  Gold  Min.  Co.  v. 
Whelan  (C.  C.  A.)  64  Fed.  462. 

266  Infra,  §  119. 

267  Supra,  §§  90,  91. 

««8  Supra,  §  92.    Duty  to  warn,  see  supra,  §  99. 
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accepting  employment  are  all  in  issue.  As  in  the  other 
cases,  if  any  one  of  these  issues  depends  upon  a  conflict 
of  evidence  or  of  inferences  to  be  drawn  from  the  facts, 
the  court  permits  the  jury  to  apply  the  rule,  and  de- 
termine whether  or  not  a  duty  exists  and  if  it  has  been 
unfulfilled. 

When  it  appears  that  the  plaintiff  knew  the  danger, 
the  most  difficult  issue  is  eliminated,  and  the  court  may 
find  that  no  duty  was  owed  him.^^^  But  in  the  major- 
ity of  cases  the  court  must  determine  whether  the  plain- 
tiff ought  to  have  known  the  danger.  Where  the  plain- 
tiff is  an  adult,  the  court  assumes  that  he  knows  the 
facts  of  common  experience.  Whatever  knowledge  he 
may  possess  beyond  fhis  is  a  matter  of  proof.  His  ex- 
perience in  this  or  other  work  and  his  previous  training 
are  introduced  to  show  what  he  ought  to  know.^^^  On 
the  other  hand,  it  may  appear  not  only  that  he  was  lack- 
ing in  previous  experience,  but  that  he  was  more 
ignorant  or  less  intelligent  than  the  average  person.^''^^ 
If  the  plaintiff  is  a  minor,  he  is  assumed  to  possess  the 
knowledge  and  capacity  of  persons  of  his  age,  and  it  is 
likewise  open  to  either  side  to  show  greater  or  less 
knowledge  and  experience  and  intelligence.^^^  These 
facts  may  appear  not  only  by  oral  evidence,  but  from 
the  appearance  of  the  plaintiff  in  court  and  his  con- 
duct.2" 

2«»  Supra,  §  93. 

270  Supra,  §   98. 

271  Supra,  §§  98,  99.    Obvious  dangers,  see  supra,  §  95. 

272  Supra,  §§  96,  98,  99. 

278  Keith  V.  New  Haven  &  N.  Co.,  140  Mass,  175;  Peaslee  v.  Fltch- 
burg  R.  Co.,  152  Mass.  155.  As  to  the  effect  on  appeal  of  a  ruling 
based  on  such  evidence,  see  Stephenson  v.  State,  28  Ind.  272  (judge 
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Having  discovered  the  amount  of  knowledge,  experi- 
ence, and  intelligence  the  plaintiff  possessed,  the  next 
question  is  whether  it  would  have  enabled  him  to  dis- 
cover the  danger,  and  this  involves  an  inquiry  into  the 
condition  of  affairs.  The  danger  may  be  hidden  or 
latent,  not  to  be  discovered  by  any  reasonable  inspec- 
tion, and  therefore  impossible  to  be  known  to  the  plain- 
tiff ;^'^^  or  it  may  be  open  and  apparent,  forcing  itself 
on  his  attention  or  capable  of  discovery,  as  an  elevator 
opening  or  revolving  rollers;  or  it  may  be  a  danger 
that  only  one  of  experience  would  look  for,  as  the  char- 
acter of  soil  which  might  cause  a  trench  to  cave,  or  the 
liability  of  molten  metal  to  explode  when  it  touches 
water.^"^  Whatever  the  character  of  the  danger,  the 
court  must,  in  the  first  instance,  determine  whether  a 
person  possessed  of  this  plaintiff's  experience  would 
have  known  it,  provided  he  exercised  that  degree  of  care 
to  be  expected  of  one  engaging  in  an  employment  of  a 
possibly  dangerous  character;  and  the  care  he  must 
exercise  is  that  of  a  person  of  his  capacity  and  intelli- 
gence. ^^^  He  is  not  obliged  to  search  for  dangers  or  to 
make  unreasonable  inspection,  but  he  is  obliged  to  no- 
tice whatever  he  could  see  if  he  looked.^^^  The  plain- 
found  boy  over  ten) ;  TuUy  v.  Fitchburg  R.  Co.,  134  Mass.  499  (view 
by  jury;  new  trial). 

274  Supra,  §  95.  As  where  under  side  of  floor  was  rotten,  Hud- 
dleston  v.  Lowell  Mach.  Shop,  106  Mass.  282. 

275  Supra,  §§  95,  96. 

27G  Supra,  §§  94-96.  Whether  he  would  have  ascertained  the  dan- 
ger "by  such  examination  and  inquiry  as  one  would  be  expected 
to  make  if  he  wished  to  know  the  nature  and  perils  of  the  service 
in  which  he  was  about  to  engage."  Rooney  v.  Sewall  &  D.  Cordage 
Co.,  161  Mass.  153. 

277  Supra,  §  95,  note  201. 
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tiff  is  entitled  to  every  inference  in  his  favor,  and  it  is 
only  where  the  court  can  say  that  he  was  negligent  in 
not  drawing  upon  his  fund  of  knowledge,  and  thereby 
discovering  the  dangers  that  would  be  obvious  to  him, 
that  he  is  held  to  assume  them.  If  he  ought  to  have 
known  it,  his  statement  that  he  did  not  merely  declares 
his  negligence.^ "^^ 

Knowledge  of  the  danger  may  not  always  be  suflSi- 
cient,  for  it  may  appear  that  the  plaintiff  did  not  ap- 
preciate the  risk  of  injury  to  him  from  it;  but  this  in- 
quiry is  to  be  determined  by  the  same  principles.^^® 

The  last  question  of  fact  is  his  acceptance  of  the  em- 
ployment, and  this  is  never  *in  dispute.  The  court  may 
infer  from  it  a  willingness  to  undertake  the  risks  which 
it  finds  that  he  knew  and  appreciated.  No  other  infer- 
ence is  possible,  for  he  was  free  to  accept  or  reject  the 
offer  of  employment,  and  his  act  of  acceptance  was  not 
under  constraint,  and  was  not  a  yielding  of  a  right. 

If  any  of  these  issues  depend  upon  a  conflict  of  fact 
or  of  inferences,  the  court  must  submit  the  question  to 
the  jury  under  proper  instructions. 

Volenti  non  fit  injuria. 

Where  there  has  been  an  alleged  breach  of  duty  on 
the  part  of  the  master,  he  may  nevertheless  escape  re- 
sponsibility if  it  appears  that  the  plaintiff  waived  or 
consented  to  the  breach,  r.nd  agreed  to  take  upon  his 
own  shoulders  the  risk  of  injury.  This  inquiry  must 
necessarily  be  decided  from  the  plaintiff's  conduct;  and 
the  rule  as  to  the  power  of  the  court  in  this,  as  in  other 

278  Supra,  §   95. 
»70  Supra,   §   97. 
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eases,  to  decide  the  fact,  is  that  a  contrary  inference 
from  the  undisputed  facts  cannot  reasonably  be 
drawn.^^° 

Before  he  can  consent  to  the  breach,  he  must  know 
and  appreciate  the  risk,  and,  if  he  does  not  in  fact  know, 
the  danger  must  be  such  as  due  care  on  his  part  would 
have  disclosed  to  him.  The  measure  of  his  care  is  some- 
what different  in  discovering  these  subsequent  risks 
from  the  care  which  he  is  bound  to  exercise  when  he 
first  enters  the  employment.  He  may  properly  rely 
upon  the  master's  care  in  performing  his  obligations,^^ ^ 
and  trust  to  the  assurances  of  his  superiors,^^^  save 
when  the  breach  and  danger  are  such  that  common  care 
would  disclose  the  risk  to  him,  or  the  nature  of  his  work 
requires  him  to  notice  it.^^^ 

It  has  been  pointed  out  that  the  fact  of  his  continu- 
ing at  work  with  such  knowledge  and  appreciation  of 
the  risk  presents  in  itself  a  distinct  issue,  and,  though 
the  fact  of  remaining  at  work  is  not  disputed,  the  in- 
ferences reasonably  to  be  drawn  from  it  are  not  in 
every  case  the  same.^^^  In  this  respect  it  differs  from 
the  act  of  accepting  the  employment  in  the  first  place, 
from  which  but  one  inference  is  possible.  The  neces- 
sary element  of  consent  must  be  found  in  these  infer- 
ences, arid,  although  the  character  of  the  danger  may 
strengthen  or  weaken  the  inference  of  consent,  it  is  at 
best  but  one  of  several  constructions  to  be  placed  upon 
an  admitted  fact,  and  therefore  the  jury  is  the  proper 

280  Supra,  §  114.     As  to  volenti  non  fit  injuria,  see  supra,  §  85. 

281  Supra,  §  111. 

282  Supra,  §  113. 

283  Supra,  §  112. 

2S4  See  supra.   §  114. 
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tribunal  to  decide  the  issue.  This  is  the  theory  now 
established  in  England;  but  the  tendency  of  the  state 
courts  is  to  hold  that  but  one  inference  can  properly  be 
drawn  from  the  fact  of  remaining  at  work,  and  that  is 
consent  to  the  breach,  where  it  appears  that  the  plain- 
tiff thoroughly  appreciated  the  danger.  It  is  here  that 
the  courts  seem  to  have  trespassed  upon  the  province  of 
the  jury.-*^  If,  however,  other  facts  appear, — that  the 
plaintiff  complained  and  repairs  were  promised,^**  or 
possibly  if  he  remained  and  undertook  the  risk  through 
fear  of  discharge,^^^ — the  inference  of  consent  is  re- 
butted. 

The  act  of  remaining  in  face  of  danger  may  be  grossly 
negligent,  and  the  plaintiff  properly  barred  on  that 
ground;  but,  when  that  is  not  the  case,  it  seems  that 
the  nonliability  of  the  master  should  rest  upon  the 
maxim,  and  not,  as  is  sometimes  stated,  in  all  cases, 
upon  contributory  negligence. ^^^ 

Contributory  negligence. 

"Questions  of  negligence,  as  well  as  of  contributory 
negligence,  are  generally  within   the  province  of  the 

285  Davis  V.  Forbes,  171  Mass.  548,  Knowlton,  J.,  dissenting;  su- 
pra, §  114b. 

^»*«  Supra,   §    115. 

287  Supra,   §   107. 

288  Supra,  §  114.  As  to  the  distinction  between  the  defenses,  see 
supra,  §  86.  When  the  existence  of  the  defect  is  left  to  the  jury, 
the  question  of  the  plaintiff's  assumption  of  rislc  should  also  be 
submitted.  Geloneck  v.  Dean  Steam  Pump  Co.,  165  Mass.  202.  It 
the  defendant  says  the  repeating  of  a  machine  is  impossible,  then 
the  plaintiff  did  not  take  the  risk  of  it,  and  the  conflict  of  evidence 
must  be  left  to  the  jury.  Packer  v.  Thomson-Houston  Electric 
Co.,  175  Mass.  496. 
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jury,  which  should  not  be  invaded  by  the  courts  except 
in  the  clearest  of  cases.  Unless  there  was  a  clear  ab- 
sence of  evidence  tending  to  show  that  the  negligence  of 
the  defendant  was  the  proximate  cause  of  the  injury, 
or  unless  it  was  clearly  established  by  the  evidence  that 
the  negligence  of  the  plaintiff  contributed  to  cause  the 
injury,  the  verdict  of  the  jury,  having  been  given  in  the 
plaintiff's  favor,  cannot  properly  be  disturbed  on  either 
of  those  grounds."^^^  When,  therefore,  there  is  a  con- 
flict of  evidence,  or,  the  facts  being  established,  different 
inferences  may  reasonably  be  drawn  from  them,  the 
jury  must  decide  the  question  of  the  plaintiff's  due 
care. 

It  is  generally  impossible  for  a  plaintiff  to  lay  his 
case  before  the  j^rj  without  offering  evidence  tending 
to  show  or  rebut  his  contributory  negligence  ;2^**  but, 
where  there  is  an  entire  absence  of  evidence  upon  the 
issue,  the  power  of  the  court  to  direct  a  verdict  against 
the  plaintiff  rests  upon  the  manner  in  which  the  issue 
is  presented  to  it.  It  was  previously  noted^^^  that 
although  in  all  jurisdictions  the  final  burden  of  estab- 
lishing his  case  rests  on  the  plaintiff,  3'et  the  courts  are 
not  in  accord  upon  the  question  whether  contributory 
negligence  should  be  pleaded  and  proved  as  a  part  of 
,the  right  of  action  or  as  a  matter  of  defense.     England, 

289  Colorado  M.  Ry.  Co.  v.  O'Brien,  16  Colo.  219,  226;  Hackett 
V.  Middlesex  Mfg.  Co.,  101  Mass.  101;  Southern  Ry.  Co.  v.  Shields, 
121  Ala.  460. 

290  Wakelin  v.  London  &  S.  W.  Ry.  Co.,  12  App.  Cas.  41. 

'»!  Supra,  §  84.  When  rule  as  to  due  care  grows  out  of  statute, 
it  is  binding  on  federal  courts.  Byrne  v.  Kansas  City.  Ft.  S.  &  M. 
R.  Co.  (C.  C.  A.)  61  Fed.  605;  Overman  Wheel  Co.  v.  Griffin  (C.  C. 
A.)  67  Fed.  659. 
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Alabama,  Indiana,  Colorado,  and  the  federal  courts 
hold  that  the  issue  must  be  raised  by  the  defendant, 
and  if  he  fails  in  the  first  instance  to  otfer  evidence  ot 
contributory  negligence,  unless  negligence  appears  from 
the  plaintiff's  statement,  the  court  cannot  direct  a 
verdict  against  the  plaintiff  on  that  ground.^®^  On 
the  other  hand,  Massachusetts  holds  that  the  plaintiff 
must  in  the  first  instance  otter  evidence  of  his  due  care, 
and,  if  he  fails  to  do  so,  he  cannot  recover.  Thus,  where 
it  is  left  to  conjecture  whether  or  not  the  accident  hap- 
pened through  the  plaiulitt's  negligence,  a  verdict  will 
be  directed  for  the  defendant.^^^  But  due  care  may  be 
inferred  from  the  absence  of  negligence  as  well  as  from 
positive  acts  of  diligence.-^^  Thus,  when  all  the  cir- 
cumstances are  in  evidence,  and  it  appears  that  the 
jjlaintift'   was   killed   while   in   the   performance  of  his 

202  Bromley  v.  Birmingham  M.  R.  Co..  95  Ala.  397.  See,  also, 
supra,  §  84;   infra,  §  127. 

293  Hinckley  v.  Cape  Cod  R.  Co..  120  Mass.  257  (attempting  to 
cross  track) ;  Corcoran  v.  Boston  &  A.  R.  Co.,  133  Mass.  507  (fall 
from  car) ;  Riley  v.  Connecticut  River  R.  Co.,  135  Mass.  292  (struck 
by  bridge);  Blanchette  v.  Border  City  Mfg.  Co.,  143  Mass.  21  (steam 
and  starch  blown  on  plaintiff) ;  Tyndale  v.  Old  Colony  R.  Co.,  156 
Mass.  503  (struck  on  track);  Shea  v.  Boston  &  M.  R.  R.,  154  Mass. 
31  (run  over  on  track);  Barton  v.  Kirk,  157  Mass.  303  (fall  from 
ladder) ;  Irwin  v.  Alley,  158  Mass.  249  (caught  on  shaft) ;  Chandler 
V.  New  York,  N.  H.  &  H.  R.  Co.,  159  Mass.  589  (fall  from  car); 
Geyette  v.  Fitchburg  R.  Co.,  162  Mass.  549  (train  broke  apart, 
and  deceased,  going  back  to  investigate,  probably  fell  off  car); 
McLean  v.  Chemical  Paper  Co.,  165  Mass.  5  (failing  to  give  warn- 
ing, and  scalded  by  steam) ;  Murphy  v.  Boston  &  A.  R.  Co.,  167 
Mass.  64  (struck  by  bridge);  Dacey  v.  New  York,  N.  H.  &  H.  R. 
Co.,  168  Mass.  479  (mounting  car) ;  Dyer  v.  Fitchburg  R.  Co.,  170 
Mass.  148  (run  over  on  track). 

294Caron  v.  Boston  &  A.  R.  Co.,  164  Mass.  523  (going  along  train 
to  make  coupling). 
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duty,  his  due  care  may  be  inferred. ^^^^  The  burden  rests 
upon  the  plaintiff  to  show  due  care.  "Although,  in 
form,  a  proposition  to  be  established  affirmatively,  it  is 
not  necessarily  to  be  proved  by  affirmative  testimony 
addressed  directly  to  its  support.  The  burden  is  held  to 
be  upon  the  plaintiff,  for  the  reason  that  it  is  a  sub- 
ordinate proposition,  necessarily  involved  in  the  more 
general  one  upon  which  the  action  is  founded,  to  wit, 
that  the  injury  to  the  plaintiff  was  caused  by  the  neg- 
ligent or  wrongful  conduct.  If  this  be  shown  by  evi- 
dence which  excludes  fault  on  the  part  of  the  plaintiff", 
the  proposition  of  due  care  is  established  as  effectually 
as  if  by  affirmative  testimony.  All  the  circumstances 
under  which  the  injury  was  received  being  proved,  if 
they  show  nothing  in  the  conduct  of  the  plaintiff,  either 
of  acts  or  neglect,  to  which  the  injury  may  be  at- 
tributed in  whole  or  in  part,  the  inference  of  due  care 
may  be  drawn  from  the  absence  of  all  appearance  of 
fault.  ♦  *  *  Where  one  voluntarily  puts  himself 
in  a  place  of  exposure  to  injury,  without  some  reason  of 
necessity  or  propriety  to  justify  him  in  so  doing,  and 
injury  happens  to  him  in  consequence  of  his  being  in 
that  place,  he  is  not  allowed  to  recover  for  such  injury, 
although  he  may  be  able  to  show  negligence  in  the  con- 
duct of  the  other  party. "^^^ 

When  the  fact  of  continuance  in  service  with  knowl- 

i»5  Maguire  v.  Fitchburg  R.  Co.,  146  Mass.  379  (duty  to  sweep 
grain  off  track,  and  found  dead  with  his  broom);  Thyn^v.  Fitch- 
burg R.  Co.,  156  Mass.  13  (thrown  to  ground,  while  doing  his  duty, 
by  breaking  apart  of  train);  Maher  v.  Boston  &  A.  R.  Co.,  158 
Mass.  36  (duty  to  watch  rear  of  train,  and  struck  by  bridge); 
Mears  v.  Boston  &  M.  R.  R.,  163  Mass.  151  (struck  by  kicked  off 
car  while  engaged  in  inspecting  cars). 

296  Mayo  V.  Boston  &  M.  R.  R.,  104  Mass.  137,  140. 
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edge  of  danger  is  relied  on  to  defeat  recovery,  it  would 
seem  that  ^lie  power  of  the  court  to  decide  whether  such 
conduct  was  in  the  exercise  of  due  care  should  rest  upon 
the  same  priuciples.^"^ 

S  119.    Judicial  notice. 

The  court  will,  without  proof,  take  judicial  notice  of  facts 
of  common  experience. 

The  court  may  take  cognizance  of  many  matters  mate- 
rial to  the  case,  and  treat  them  as  established  without 
allegation  or  proof.  "Courts  may  and  should  notice 
without  proof,  and  assume  as  known  by  others,  what- 
ever, as  the  phrase  is,  everybody  knows.  *  *  *  It  is 
assumed  that  they  all  know  certain  conspicuous  and 
generally  known  facts,  and  are  capable  of  making  cer- 
tain obvious  applications  of  their  knowledge."^^^  This 
doctrine  of  judicial  notice  has  been  greatly  extended 
in  the  consideration  of  assumed  risks,  both  in  determin- 
ing what  risks  are  incidental  to  the  business,  and  in  de- 
ciding whether  the  plaintiff  had  the  requisite  knowledge 
to  appreciate  the  dangers  arising  from  the  action  of  the 
material  or  machinery  upon  which  he  worked.  It  is  a 
power  "to  be  exercised  by  courts  with  caution.  Care 
must  be  taken  that  the  requisite  notoriety  exists.  Every 
reasonable  doubt  upon  the  subject  should  be  resolved 
promptly  in  the  negative. "^®^ 

"There  are  some  matters  connected  with  the  running 
and  operation  of  trains  of  which  courts  will  take  judicial 

287  Supra,   §  114. 

2»8  J.  B.  Thayer,  "Judicial  Notice  and  the  I^w  of  Evidence,"  3 
Harv.  Law  Rev.  285,  305;  Brown  v.  Piper,  91  U.  S.  37;  State  v. 
Downs,  148  Ind.  324;  supra,  §§  90,  95. 

«M  Brown  v.  Piper,  91  U.  S.  37.  43. 
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notice,  such  as  the  place  of  the  engineer  and  fireman; 
but  we  are  not  aware  that  the  footboard  in  front  of  a 
shifting  engine  is  the  post  of  duty  of  the  yardmaster 
and  conductor,  is  a  matter  of  common  knowledge  and 
general  notoriety,  though  it  may  be  known  to  railroad 
officers  and  employes,  and  persons  who  frequent  sta- 
tions where  such  engines  are  employed.  Courts  will 
not  take  judicial  notice  of  the  rules  and  regulations  of 
a  railroad  company."^""  The  rules  and  regulations  of 
miners  cannot  be  noticed.^*^^ 

300  Highland  Ave.  &  B.  R.  Co.  v.  Walters,  91  Ala.  435,  444;  Bal- 
timore &  0.  S.  W.  Ry.  Co.  V.  Little,  149  Ind.  167,  173  (meaning 
of  "yard");  Atchison,  T.  &  S.  F.  R.  Co.  v.  Headland,  18  Colo.  477 
(that  freight  and  passenger  trains  are  run  separately) ;  Lake  Shore 
&  M.  S.  R.  Co.  V.  Miller,  25  Mich.  274  (that  trains  must  run  at 
high  speed) ;  Rice  v.  Montgomery,  4  Biss.  75,  Fed.  Cas.  No.  11,753 
(but  not  the  time  to  pass  between  given  points) ;  Wiggins  v.  Burk- 
ham,  10  Wall.  (U.  S.)  129  (but  not  the  time  to  pass  between  given 
points);  Pearce  v.  Langfit,  101  Pa.  507  (but  not  the  time  to 
pass  between  given  points)  ;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Cham- 
pion, 9  Ind.  App.  510  (cannot  say  a  car  will  not  jump  forward 
when  brakes  are  loosed);  Burlington,  C.  R.  &  N.  Ry.  Co.  v.  Dey, 
82  Iowa,  312  (that  cars  are  forwarded  over  different  lines) ;  Moore 
v  Saginaw,  T.  &  H.  R.  Co.,  115  Mich.  103  (that  jolts  come  in 
handling  freight  trains,  but  not  that  a  train  can  be  stopped  with- 
out some  jolt) ;  Jonas  v.  Long  Island  R.  Co.,  21  Misc.  Rep.  306, 
47  N.  Y.  Supp.  149;  Missouri  Pac.  Ry.  Co.  v.  Lewis,  24  Neb.  848 
(cannot  notice  that  unblocked  frogs  are  negligence  per  se)  ;  Frace 
v.  New  York,  L.  E.  &  W.  R.  Co.,  143  N.  Y.  182  (use  of  spark  ar- 
resters). 

The  court  will  notice  that  the  management  and  control  of  the 
running  of  trains  is  in  the  owners  of  the  road  (Evansville  &  C. 
R.  Co.  v.  Smith,  65  Ind.  92;  South  &  North  Ala.  R.  Co.  v.  Pilgreen, 
62  Ala.  305).  and  that  subordinate  officers  at  different  points  at- 
tend to  the  starting  of  trains  (Slater  v.  Jewett,  85  N.  Y.  61).  It 
does  not  know  the  duties  of  a  superintendent  at  any  particular 
station  (Southern  Ry.  Co.  v.  Hagan,  103  Ga.  564),  nor  of  a  division 
superintendent  (Brown  v.  Missouri,  K.  &  T.  Ry.  Co.,  67  Mo.  122), 
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The  court  will  notice  the  explosive  character  of  nat- 
ural gas,^*^^  or  the  inflammable  character  of  coal  oil,""'' 
but  not  that  coal  dust^"^  or  fertilizer  dust^*^*^  is  ex- 
plosive. 

The  court  will  take  notice  of  the  change  and  ad- 
vance in  the  methods  of  conducting  business,"*"®  and  of 
such  well-known  arts  as  photography.^"^ 

In  an  important  case  upon  this  subject,  the  plain- 
tiff, a  brakeman,  testified  that  while  sitting  on  top  of  a 
car  his  head  was  struck  by  a  brick  arch  in  a  tunnel. 
There  was  a  space  of  four  feet  and  seven  inches  from 

nor  of  brakemen  on  passenger  trains  (Cleveland,  C,  C.  &  I.  Ry. 
Co.  V.  McLean,  1  Ohio  Cir.  Ct.  R.  112).  It  will  notice  the  duties 
of  a  conductor  (Dye  v.  Railroad  Co.,  19  Wash.  Law  Rep.  369),  or 
of  a  section  foreman  (Mobile  &  O.  R.  Co.  v.  Stinson,  74  Miss.  453) ; 
also  that  grades  are  laid  out  by  the  company's  engineer  (Alabama 
M.  Ry.  Co.  V.  Coskry,  92  Ala.  254).  Other  cases  on  the  subject  of 
judicial  notice  are  to  be  found  in  sections  90,  91,  95,  96,  supra. 
See,  also,  Griffith  v.  Denver  Consolidated  Tramway  Co.,  14  Colo. 
A  pp.  504  (that  it  is  carelessness  to  go  in  front  of  moving  car); 
Chicago  City  Ry.  Co.  v.  Smith,  54  111.  App.  415  (the  court  does  not 
know  about  the  proper  management  of  horses). 

301  Meydenbauer  v.  Stevens,  78  Fed.  787. 

302  jamieson  v.  Indiana  Natural  Gas  &  Oil  Co.,  128  Ind.  555; 
McGahan  v.  Indianapolis  Natural  Gas  Co.,  140  Ind.  335.  Will  not 
notice  that  gas  will  pass  through  soil.  Mississinewa  Min.  Co.  v. 
Patton,  129  Ind.  472. 

803  State  V.  Hayes,  78  Mo.  307. 

304  Cherokee  &  Pittsburg  C.  &  M.  Co.  v.  Wilson,  47  Kan.  460. 

805  O'Reilly  v.  Bowker  Fertilizer  Co.,  174  Mass.  282. 

306  Gregory  v.  Wendell,  39  Mich.  337,  40  Mich.  432;  Wiggins  Ferry 
Co.  V.  Chicago  &  A.  R.  Co.,  73  Mo.  389. 

307  Luke  V.  Calhoun  Co.,  52  Ala.  115;  De  Forge  v.  New  York.  N. 
H.  &  H.  R.  R.,  178  Mass.  59  (X-ray  photograph  admitted);  Kan- 
sas City,  M.  &  B.  R.  Co.  v.  Smith,  90  Ala.  25;  Bell  v.  New  York, 
N.  H.  &  H.  R.  Co.,  168  Mass.  443  (photographs  admissible  in  evi- 
dence); City  of  Crawfordsville  v.  Braden,  130  Ind.  149  (notice  of 
the  properties  of  electricity). 
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the  top  of  the  car,  where  plaintiff  sat,  to  the  bottom  of 
the  arch,  and  his  head,  therefore,  must  have  been  at 
least  four  feet  and  eight  inches  above  the  car.  "There 
was  no  evidence  given  on  the  trial  as  to  the  plaintiff's 
size  or  height,  and  the  argument  is  now  made  that  as 
the  jury  saw  him,  and  could  therefore  judge  of  his  size, 
it  must  be  assumed  that  it  was  not  impossible  for  his 
head  to  have  reached  as  high  as  the  arch;  and  the 
learned  judge  who  presided  at  the  trial  appears  to  have 
submitted  this  question  to  the  jury,  saying:  'If  the 
plaintiff  was  sitting  down,  it  is  for  you  to  say  whether 
his  head  Avould  reach  to  that  height.'  The  verdict  of 
the  jury  rests  upon  an  affirmative  answer  to  this  ques- 
tion, and  we  are  now  called  upon  to  say  whether  we 
will  accept  that  finding  and  sustain  the  judgment,  or 
whether  we  will  take  judicial  notice  of  the  height  of 
the  human  body  and  the  measurements  of  its  separate 
parts,  and,  so  taking  notice  of  those  facts,  reverse  a 
judgment  that  is  based  on  a  finding  clearly  contrary  to 
the  laws  of  nature.  *  *  *  We  know  that  the 
average  height  of  man  is  less  than  six  feet,  that  the 
measurement  varies  but  iittle  in  adults,  and  that  the 
chief  difference  in  the  height  of  men  is  in  the  length  of 
their  lower  limbs.  To  assume,  therefore,  as  we  must, 
in  order  to  sustain  the  judgment,  that  the  top  of  the 
plaintiff's  head,  when  in  a  sitting  position,  was  four  feet 
Steven  inches  above  the  board  on  which  he  was  sitting, 
is  to  assume  him  to  have  been  not  only  far  above  the 
average  height  of  man,  but  of  a  height  beyond  that  of 
which  we  have  any  authentic  record.  It  has  not  been 
claimed  by  the  respondent  that  the  plaintiff  was  a  man 
of  extraordinary  height,  and,  if  he  was,  I  think  a  fact 
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SO  rare  in  the  course  of  nature  should  be  made  apparent 
in  some  way  on  the  record."  The  judgment  was  accord- 
ingly reversed.'^*'* 

Where  a  fact  is  of  such  a  character  that  the  court 
may  take  judicial  notice  of  it,  the  jury  will  also  be  pre- 
sumed to  know  it.  "Jurors  are  not  to  be  presumed 
ignorant  of  what  everybody  else  knows.  And  they  are 
allowed  to  act  upon  matters  within  their  general  knowl- 
edge, without  any  testimony  on  those  matters. "^'^®  So, 
it  will  happen  that,  if  every  one  knows  the  fact,  the 
plaintiff  himself  must  be  taken  to  know  it,  and  he  can 
neither  deny  his  knowledge  of  it  or  offer  evidence  upon 
the  subject.^^** 

308  Hunter  v.  New  York.  O.  &  W.  R.  Co.,  116  N.  Y.  615,  620,  622. 

809  Commonwealth  v.  Peckham,  2  Gray  (Mass.)  514. 

sio  Supra,  §  95.  "Also,  if  the  matter  is  of  such  character  that  it 
is  judicially  known  to  the  court,  the  fact  is  not  a  question  for  the 
Jury."     Highland  Ave.  &  B.  R.  Co.  v.  Walters,  91  Ala.  435,  444. 
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§  120.  Material  Allegations  of  Declaration. 

121.  Defect  in  Condition. 

122.  Negligence  of  Superintendent. 

123.  Negligence  of  Person  to  Whose  Orders  Plaintiff  must  "Con- 

form. 

124.  Negligence  of  Person  in  Charge  or  Control. 

125.  Notice. 

126.  Pleading  Negligence. 

127.  Contributory  Negligence. 

128.  Joinder  of  Counts. 

129.  Election  of  Counts. 

130.  Pleading  by  the  Defendant. 

131.  Directing  Verdict. 

132.  Fact  of  Insurance  not  Admissible.  <» 

§  120.     Material  allegations  of  declaration. 

The  declaration  or  statement  of  claim  must  contain  all  the 
material  allegations  to  sustain  a  cause  of  action  under  the  act. 

The  act  has  itself  in  its  several  subdivisions  pre 
scribed  the  allegations  necessary  to  be  made  to  bring 
the  cause  of  action  within  its  terms,  and  these  must  be 
alleged  in  the  declaration.  In  Massachusetts  a  decla- 
ration which  merely  follows  the  words  of  the  statute 
without  more  is  good  as  against  a  general  demurrer.^ 

1  Steffe  V.  Old  Colony  R.  Co.,  156  Mass.  262;  Caron  v.  Boston  & 
A.  R.  Co.,  164  Mass.  523;  United  States  Rolling  Stock  Co.  v.  Weir, 
96  Ala.  396.  See  Louisville  &  N.  R.  Co.  v.  Coulton,  86  Ala.  129; 
Chambliss  v.  Mary  Lee  C.  &  Ry.  Co.,  104  Ala.  655;  Central  of  Geor- 
gia Ry.  V.  Lamb,  124  Ala.  172;  Colorado  Coal  &  Iron  Co.  v.  Carpita, 
6  Colo.  App.  248. 
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In  other  jurisdietious  there  are  some  peculiarities  of 
statement  which  will  be  noted. 

The  act  applies  only  where  there  is  a  relation  of  mas- 
ter and  servant  existing,  and  therefore  it  should  be  al- 
leged that  the  plaintitl'  was  at  the  time  of  the  accident 
in  the  employ  of  the  defendant.  In  Massachusetts  a 
declaration  wJiich  alleged  that  the  "  'defendant  was  the 
owner  of,  and  had  the  management  and  control  of  a 
certain  vessel'  en  a  certain  day;  that  the  plaintiff  'was 
then  and  there  at  work  on  said  vessel  *  *  *  as  a 
laborer  ♦  ♦  ♦  shoveling  coal  and  discharging  the 
cargo,'  etc. ;  and  that  he  'was  then  and  there  in  the  em- 
ploy of  one  White,  a  stevedore  then  doing  the  work  of 
discharging  the  said  cargo  of  said  vessel,' "  was  held 
good.  "We  are  of  opinion  that,  upon  a  general  de- 
murrer not  pointing  out  any  specific  defect,  the  fore- 
going allegations  must  be  taken  to  mean  that  White 
was  doing  the  defendant's  work,  and  discharging  the 
cargo  in  the  course  of  business,  and  that  he  and  the 
plaintiff*  were  lawfully  there  in  pursuance  of  an  ar- 
rangement of  some  kind  between  the  defendant  and 
White.  The  language  quoted,  taken  in  its  natural 
meaning,  is  not  equally  consistent  with  White's  being  a 
trespasser,  or  with  the  possibility  that  he  and  the  plain- 
tiff" were  engaged  in  stealing  coal.  We  do  not  con- 
strue declarations  quite  so  adversely  nowadays  as  in- 
dictments were  construed  a  hundred  years  ago."- 

The  complaint  need  not  set  out  the  place  where  the 
injury  was  received,  although  it  has  been  intimated  that 

2  Coughlin  V.  Boston  Tow-Boat  Co.,  151  Mass.  92. 
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good  pleading  would  require  a  statement  that  it  hap- 
pened within  the  jurisdiction.^ 

The  rules  of  pleading  the  contractual  assumption  of 
risk  have  already  been  considered  in  a  previous  section.^ 

§  121.     Defect  in  condition. 

Pleading  a  defect  in  the  condition  of  the  ways,  works,  and 
machinery. 

Some  defect  "in  the  condition  of  the  ways,  works,  or 
machinery"  must  be  alleged.  Thus,  a  declaration  which, 
after  narrating  the  manner  in  which  the  accident  oc- 
curred, alleged  that  the  "defendant  corporation  by  its 
servants  and  agents  was  negligent,  and  was  guilty  of 
a  breach  of  duty  towards  the  plaintiff,"  does  not  allege 
any  defect.^  When  the  facts  showing  the  existence  of 
a  defect  are  set  out,  it  must  appear  that  they  show  a 
"defect,"  within  the  meaning  of  the  term;  and  an  alle- 
gation of  a  defect  is  not,  of  course,  supported  by  proof 
of  facts  which  do  not,  as  a  matter  of  law,  constitute 
such  a  defect.®  Several  specific  defects  may  be  alleged 
in  one  count,  and  when  this  is  the  case  it  is  only  neces- 
sary to  prove  the  general  averment  of  a  defect.'  It  is 
suflBcient  to  state  generally  the  facts,  and  allege  that 

» Mobile  &  Ohio  R.  Co.  v.  Thomas,  42  Ala.  672;   Kansas  City,  M. 
&  B.  R.  Co.  V.  Burton,  97  Ala.  240. 
*  Supra,  §  87. 

5  Marnin  v.  Kitson  Mach.  Co.,  159  Mass.  156. 

6  Birmingham  Furnace  &  Mfg.  Co.  v.  Gross,  97  Ala.  220;  Clem- 
ents V.  Alabama  G.  S.  R.  Co.  (Ala.)  28  South.  643;  Southern  Ry.  Co. 
V.  Moore  (Ala.)  29  South.  659;  Louisville  &  N.  R  Co.  v.  Jones  (Ala.) 
30  South,  586. 

■  Alabama  Great  Southern  R.  Co.  v.  Bailey,  112  Ala.  167. 
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ihoj  constitute  a  defect  in  the  condition  of  the  ways, 
works,  or  machinery.* 

The  count  should  further  state  that  the  "defect  arose 
from  or  had  not  been  remedied;"®  but  it  is  not  neces- 
sary jto  allege  that  a  reasonable  time  within  which  to 
remedy  the  defect  had  passed.^  "^ 

The  negligence  ^^  of  the  master  or  person  intrusted 
by  him  with  the  duty  of  seeing  that  the  ways,  works, 
and  machinery  are  in  proper  condition  must  also  be 
averred.^^  A  complaint  which  alleged  that  the  defect 
was  "caused  by  the  negligence  of  defendant  in  failing 
to  provide  good  and  safe  brakes  and  appliances  con- 
nected therewith,  and  by  the  defendant's  negligently 
and  carelessly  omitting  to  keep  its  brakes  on  said  train 
in  good  repair,  and  knowingly  allowing  the  same  to  re- 
main out  of  repair,"  was  held  good,  and,  although  the 
plaintiff  failed  to  offer  any  evidence  to  support  his  al- 
legation of  "knowingly,"  this  was  an  immaterial  alle- 
gation, which  need  not  have  been  made.^^ 

The  name  of  the  person  intrusted  with  the  duty  of 
seeing  to  the  ways,  works,  or  machinery  need  not  be 
averred.  "The  duty  itself  being  one  which  rests  on  the 
master,  at  least  to  the  extent  of  committing  it  to  a  com- 
petent employe,  he  is  supposed  to  know,  and  generally 
no  doubt  does  know,  the  identity  of  the  person  to  whom 

8  Louisville  &  N.  R.  Co.  v.  Pearson,  97  Ala.  211;  Wllley  v.  Bos- 
ton Electric  Light  Co.,  168  Mass.  40. 

»  Mobile  &  O.  R.  Co.  v.  George,  94  Ala.  199;  Seaboard  Mfg.  Co,  v. 
Woodson,  94  Ala.  143;  Birmingham  Ry.  &  E.  Co.  v.  Baylor,  101  Ala. 
488. 

10  Conrad  v.  Gray,  109  Ala.  130. 

n  Infra,  §  125. 

12  Seaboard  Mfg.  Co.  v.  Woodson,  94  Ala.  143. 

"  Louisville  ft  N.  R.  Co,  v.  Coulton,  86  Ala.  129. 
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it  is  committed.  Tliere  is,  therefore,  no  hardship,  and 
no  departure  from  cardinal  rules  of  pleading,  in  ex- 
empting the  plaintiff  from  the  averment  of  the  name 
of  such  person  in  actions  like  this."^^  Nor  need  the  na- 
ture of  the  duties  intrusted  to  such  person  be  stated.^  ^ 

§  122.     Negligence  of  superintendent. 

Pleading  the  negligence  of  a  superintendent. 

In  Alabama  it  is  held  that  the  name  of  the  person 
intrusted  with  superintendence  must  be  averred,^  **  or, 
if  unknown,  that  this  fact  must  be  stated.  It  is  also 
necessary  to  prove,  under  the  latter  allegation,  that  his 
name  was  in  fact  unknown.^ '^  In  Massachusetts  his 
name  is  immaterial,^* 

The  count  in  other  respects  should  follow  closely  the 
words  of  the  statute,^^  and  allege  negligence  ^^  on  the 
part  of  the  superintendent. 

§  123.     Negligence  of  person  to  whose  orders  plaintiff  must 
conform. 

Pleading  the  negligence  of  a  person  to  whose  orders  the 
plaintiff  was  bound  to  conform. 

Under  this  subdivision,  also,  the  words  of  the  act  must 

1*  McNamara  v.  Logan,  100  Ala.  187;  Woodward  Iron  Co.  v.  Hern- 
don,  114  Ala.  191,  overruling  Louisville  &  N.  R.  Co.  v.  Bouldin,  110 
Ala.  185. 

15  Louisville  &  N.  R.  Co.  v.  Orr,  94  Ala.  802. 

i«  Woodward  Iron  Co.  v.  Herndon,  114  Ala.  131,  citing  cases. 

17  Alabama  Great  Southern  R.  Co.  v.  Davis,  119  Ala.  572. 

18  Woodbury  v.  Post,  158  Mass.  140. 

19  City  Council  of  Sheffield  v.  Harris,  101  Ala.  564;  Bessemer 
Land  &  Imp.  Co.  v.  Campbell,  121  Ala.  50;  Decatur  Car  Wheel  & 
Mfg.  Co.  v.  Mehaffey  (Ala.)  29  So.  646.  See,  also.  Seaboard  Mfg.  Co. 
V.  Woodson,  94  Ala.  143. 

20  Infra,  §  126. 
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be  closely  followed,  since  they  state  the  necessary  ele- 
ments for  liability.  A  count  which  fails  to  show  that 
the  plaint  ill'  was  bound  to  conform  to  the  order,  that 
the  injury  resulted  from  his  having  so  conformed,  and 
that  the  order  was  negligent,  is  bad.^^ 

The  complaint  need  not  allege  the  nature  of  the  serv- 
ice or  employment  of  the  person  to  whose  orders  the 
plaintiff  was  bound  to  conform,  nor  the  particular  in- 
structions or  directions.22  >j^or  need  it  state  the  par- 
ticulars wherein  the  order  was  negligent.^^ 

The  name  of  the  person  to  whose  orders  the  plaintiff 
conformed  must,  however,  be  given.^^ 

§  124.     Negligence  of  person  in  charge  or  control. 

Pleading  the  negligence  of  a  person  in  charge  or  control  of 
parts  of  the  equipment  of  a  railway. 

Alabama  requires  that  the  name  of  the  person  in 
charge  or  control  be  alleged,  or  that  it  be  stated  that 
his  name  is  unknown  to  the  plaintiff. ^"^  In  the  latter 
event  it  must  be  shown  as  a  fact  that  his  name  was  un- 
known f^  but,  if  there  is  a  variance  between  the  name 
alleged  and  the  one  proved,  it  is  waived  unless  pointed 
out.27 

It  is  not  necessary  to  aver  that  an  engineer  was  in  the 
discharge  of  his  duties  when  it  is  alleged  that  he  is 

21  Postal  Telegraph  Cable  Co.  v.  Hulsey,  115  Ala.  193. 

22  Louisville  &  N.  R.  Co.  v.  Orr,  94  Ala.  602. 

23  Mobile  &  O.  R.  Co.  v.  George,  94  Ala.  199. 

24  Mobile  &  O.  R.  Co.  v.  George,  94  Ala.  199;  McNamara  ▼.  Lo- 
gan, 100  Ala.  187. 

•^n  Southern  Ry.  Co.  v.  Cunningham,  112  Ala.  496;  Central  of 
Georgia  Ry.  v.  Lamb,  124  Ala.  172. 

-'8  Alabama  Great  Southern  R.  Co.  v.  Davis,  119  Ala.  572. 
2T  Lousvllle  &  N.  R.  Co.  v.  Thornton,  117  Ala.  274. 
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employed  by  the  defendant,  and  at  the  time  engaged 
in  running  the  engine.^* 

Nor  is  it  necessary  to  allege  the  person's  knowledge 
of  the  conditions,  or  that  by  reasonable  diligence  he 
could  know,  or  any  particular  acts  or  omissions  consti- 
tuting the  negligence  of  which  complaint  is  made.^^ 

The  count  must  allege  that  the  engine  was  "upon  a 
railway."^" 

§  125.     Notice. 

The  declaration  mnst  allege  that  notice  of  the  time,  place, 
and  cause  of  the  accident  was  given  by  the  plaintiff  to  tlie 
defendant. 

The  acts  of  England,  Massachusetts,  and  Colorado 
require  the  giving  of  a  notice  of  injury  by  the  plaintiff 
as  a  condition  precedent  to  his  right  of  action,^ ^  and 
a(;cordingly  the  declaration  must  allege  the  fact  of  such 
notice. 

The  omission  to  allege  notice  renders  the  declaration 
demurrable,^^  although  the  absence  of  this  allegation 
may  not  prevent  the  declaration  being  good  at  common 
law.^^  The  statement  that  the  plaintiff  "duly"  gave 
notice  is  sufficient.^^ 

28  Woodward  Iron  Co.  v.  Herndon,  114  Ala.  191.  See  Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Montgomery,  152  Ind.  1. 

29  Mobile  &  O.  R.  Co.  v.  George,  94  Ala.  199;  Alabama  Midland 
Ry.  Co.  V.  McDonald,  112  Ala.  216;  Southern  Ry.  Co.  v.  Arnold, 
114  Ala.  183. 

30  Alabama  Great  Southern  R.  Co.  v.  Davis,  :UP  Ala.  572. 

31  Chapter  3. 

32  Dickie  v.  Boston  &  A.  R.  Co.,  131  Mass.  516;  supra,  §  33. 

33  Ryalls  V.  Mechanics'  Mills,  150  Mass.  190.  See  Dolphin  v.  Plum 
ley.  167  Mass.  167;  supra,  §  2. 

34  Steffe  V   Old  Colony  R.  Co.,  156  Mass.  262. 
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If  on  the  trial  the  admission  of  the  notice  is  objected 
to  and  exception  taken,  the  question  does  not  go  up 
nor  is  presented  under  an  exception  to  the  refusal  to 
grant  a  general  request  to  direct  a  verdict  upon  all  the 
evidence.^^ 

§  126.     Pleading  negligence. 

The  act  has  caused  no  change  in  the  method  of  pleading  neg- 
ligence. 

"Very  general  averments,  little  short,  indeed,  of  mere 
conclusions,  of  a  want  of  care  and  consequent  injury, 
leaving  out  the  facts  which  constitute  and  go  to  prove 
negligence,  meet  all  the  requirements  of  the  law."^** 

In  Alabama,  a  distinction  has  been  made  between  neg- 
ligence simply,  and  reckless  or  wanton  negligence. 
"Mere  negligence  which  gives  a  cause  of  action  is  the 
doing  of  an  act  or  the  omission  to  act  which  results  in 
damage,  but  without  intent  to  do  wrong  or  cause  dam- 
age. To  constitute  a  willful  injury,  there  must  be  de- 
sign, purpose,  intent  to  do  wrong  and  inflict  the  in- 
jury. Then  there  is  that  reckless  indifference  or  dis- 
regard of  the  natural  or  probable  consequence  of  doing 
an  act,  or  omission  of  an  act,  designated,  whether  ac- 
curately or  not,  in  our  decisions,  as  'wanton  negligence,' 
to  which  is  imputed  the  same  degree  of  culpability,  and 

«B  Gardner  v.  New  England  T.  &  T.  Co.,  170  Mass.  156. 

3«  Laughran  v.  Brewer,  113  Ala.  509,  citing  cases.  See  Reed  ▼. 
Browning,  130  Ind.  575;  Becker  v.  Baumgartner,  5  Ind.  App.  576; 
Peerless  Stone  Co.  v.  Wray,  10  Ind.  App.  324;  Louisville,  E.  &  St. 
L.  C.  Ry.  Co.  V.  Hicks,  11  Ind.  App.  588;  Reitman  v.  Bangart  (Ind. 
App.)  59  N.  E.  1080;  McGonigle  v.  Kane,  20  Colo.  292;  Miller  v. 
Union  Pac.  Ry.  Co.,  4  Fed.  768;  Simpson  v.  La  Plata  M.  &  S.  Co.,  17 
Fed.  125.  In  Indiana,  must  allege  that  defect  was  known  to  em- 
ployer.    Dixon  V.  Western  Union  Tel.  Co.,  68  Fed.  630. 
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held  to  be  equivalent  to  willful  injury.  A  purpose  or 
intent  to  injure  is  not  an  ingredient  of  wanton  negli- 
gence. Where  either  of  these  exists,  if  damage  ensues, 
the  injury  is  willful.  In  wanton  negligence,  the  party 
doing  the  act  or  failing  to  act  is  conscious  of  his  con- 
duct, and,  without  having  the  intent  to  injure,  is  con- 
scious, from  his  knowledge  of  existing  circumstances 
and  conditions,  that  his  conduct  will  likely  or  probably 
result  in  injury.  A  mere  error  of  judgment  as  to  the 
result  of  doing  an  act  or  the  omission  of  an  act,  having 
no  evil  purpose  or  intent,  or  consciousness  of  probable 
injury,  may  constitute  simple  negligence,  but  cannot 
rise  to  the  degree  of  wanton  negligence  or  willful 
wrong.'"'^ 

Although  allegations  of  negligence  in  general  terms 
are  good  upon  demurrer,  yet,  if  the  plaintiff  has  more 
definite  information,  he  may  be  required,  by  a  motion 
for  specifications,  to  make  his  allegations  specific.^® 

§  127.     Contributory  negligence. 

Pleading  the  plaintiff's  contributory  negligence. 

It  was  noted  in  an  earlier  section  that  contributory 

37  Biimingham  Ry.  &  E.  Co.  v.  Bowers,  110  Ala.  328.  "The  word 
"reckless,"  used  in  each  of  these  charges,  is  not  necessarily  the 
equivalent  of  wantonness  or  intention.  It  may  mean,  and  is  often 
used  with  no  other  significance  than,  mere  'carelessness,'  'heed- 
lessness,' or  'unmindfulness.'  "  Richmond  &  D.  R.  Co.  v.  Farmer, 
97  Ala.  141,  See,  also,  Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker, 
95  Ala.  412;  Stringer  v.  Alabama  M.  R.  Co.,  99  Ala.  367;  Alabama 
Great  Southern  R.  Co.  v.  Hall,  105  Ala.  599.  Evidence  of  inten- 
tional or  wanton  negligence  cannot  be  given  under  a  complaint 
which  charges  only  simple  negligence.  Louisville  &  N.  R.  Co.  v. 
Markee,  103  Ala.  160;  Jones  v.  Alabama  M.  R.  Co.,  107  Ala.  400. 

38  Wilson  V.  Denver,  S.  P.  &  P.  R.  Co.,  7  Colo.  101;  Ohio  &  M.  R. 
(642) 
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negligence,  although  technically  a  defense,  is,  in  Massa- 
chusetts, regarded  as  part  of  the  plaintiff's  case,  and 
that  under  the  act,  as  at  common  law,  it  is  necessary 
for  his  declaration  to  contain  an  averment  that  he  was 
himself  in  the  exercise  of  due  care.^® 

In  Alabama,  Indiana,  Colorado,  and  the  federal 
courts,  on  the  other  hand,  the  question  of  the  plaintiff's 
care  must  be  raised  by  the  defendant.***  Therefore,  it 
is  unnecessary  for  the  plaintiff  to  allege  his  own  freedom 
from  fault.'' ^ 

This  defense,  in  Alabama,  cannot  be  raised  under  the 

W.  Co.  V.  Collarn,  73  Ind.  265.  Such  is  the  practice  in  Massachu- 
setts. 

89  Supra,  §§  84,  118. 

*o  Supra,  §§  84,  118. 

Burns'  Rev.  St.  Ind.  1901,  c.  359a:  "Personal  Injuries— Contrib- 
utory Negligence. — 1.  That  hereafter  in  all  actions  for  damages 
brought  on  account  of  the  alleged  negligence  of  any  person,  copart- 
nership or  corporation  for  causing  personal  injuries,  or  the  death  of 
any  person,  it  shall  not  be  necessary  for  the  plaintiff  in  such  action 
to  allege  or  prove  the  want  of  contributory  negligence  on  the  part 
of  the  plaintiff,  or  on  the  part  of  the  person  for  whose  injury  or 
death  the  action  may  be  brought.  Contributory  negligence  on  the 
part  of  the  plaintiff,  or  such  other  person,  shall  be  a  matter  of  de- 
fense, and  such  defense  may  be  proved  under  the  answer  of  general 
denial:  Provided  that  this  act  shall  not  affect  pending  litigation." 
[Acts  Ind.  Feb.  17,  1899.] 

This  act  is  constitutional.  Indianapolis  St  Ry.  Co.  v.  Robinson 
(Ind.  Sup.)   61  N.  E.  197. 

Formerly,  in  Indiana,  the  plaintiff's  due  care  was  part  of  his  case. 
See  Louisville.  E.  &  St.  L.  C.  R.  Co.  v.  Summers,  131  Ind.  241;  Bier 
V.  Jeffersonville,  M.  &  I.  R.  Co.,  132  Ind.  78;  Sale  v.  Aurora  &  L.  T. 
Co.,  147  Ind.  324;  Citizens'  Street  R.  Co.  v.  Sutton,  1'48  Ind.  169. 

41  Mobile  &  O.  R.  Co.  v.  George,  94  Ala.  199 ;  Louisville  &  N.  R. 
Co.  V.  Hawkins,  92  Ala.  241;  Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker. 
95  Ala.  412.  *  . 
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general  issue,^^  but  must  be  specially  pleaded.'*^  Fail- 
ure to  plead  it  to  a  declaration  setting  up  simple  neg- 
ligence is  a  waiver  of  the  defense.^^  Contributory  neg- 
ligence is  not  an  answer  to  a  complaint  setting  up  wan- 
ton negligence.^^  It  is  held  that,  if  contributory  neg- 
ligence is  pleaded  to  a  complaint  alleging  simple  negli- 
gence, a  replication  which  sets  up  wanton  negligence 
is  a  departure  and  demurrable,*^  and  that  the  objection 
may  only  be  taken  by  demurrer.*'^  Furthermore,  it  is 
necessary  to  plead  the  general  issue,  together  with  the 
special  plea  of  contributory  negligence,  since,  if  only 
the  latter  is  pleaded,  the  defendant  admits  his  negli- 
gence.*^ 

§  128.     Joinder  of  counts. 

The  complaint  should  contain  separate  counts,  each  alleging 

42  Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker,  95  Ala.  412.  It  may  be 
raised  under  a  general  denial  in  Indiana.     Supra,  note  40. 

43  Tennessee  C,  I.  &  R.  Co.  v.  Hayes,  97  Ala.  201;  Birmingham 
Furnace  &  Mfg.  Co.  v.  Gross,  97  Ala.  220;  Tennessee  C,  I.  &  R. 
Co.  V.  Herndon,  100  Ala.  451;  Louisville  &  N.  R.  Co.  v.  Mother- 
shed,  110  Ala.  143;  Alabama  Great  Southern  R.  Co.  v.  Roach,  110 
Ala.  266.  The  burden  of  proving  contributory  negligence  is  on  the 
defendant.  Georgia  Pac.  Ry,  Co.  v.  Davis,  92  Ala.  300;  McDonald 
V.  Montgomery  St.  Ry.,  110  Ala.  161;  Western  Railway  v.  William- 
son, 114  Ala.  131. 

44  Alabama  Great  Southern  R.  Co.  v.  Burgess,  114  Ala.  587. 

4&  Kansas  City,  M.  &  B.  R.  Co.  v.  Lackey,  114  Ala.  152;  High- 
land Ave.  &  B.  R.  Co.  v.  Robbins,  124  Ala.  114.  When  injury  is 
willful,  contributory  negligence  is  not  a  defense.  Indianapolis 
Union  Ry.  Co.  v.  Boettcher,  131  Ind.  82. 

46  George  v.  Mobile  &  O.  R.  Co.,  109  Ala.  245;  Davis  v.  Millei,  109 
Ala.  589. 

47  Highland  Ave.  &  B.  R.  Co.  v.  South,  112  Ala.  642. 

48  Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala,  708;  McDonald  v.  Mont- 
gomery Street  Ry.,  110  Ala.  161. 
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a  breach  of  one  of  the  subdivisions  of  the  act,  where  more 
than  one  breach  is  relied  on.  A  joinder  of  several  breaches 
in  one  count  is  improper. 

If  several  causes  of  action  arising  under  different  sub- 
divisions of  the  act  are  relied  on,  they  should  be  stated 
in  separate  counts,  and  as  many  of  such  counts  as  are 
necessary  may  be  joined.  "It  is  quite  usual  in  actions 
for  torts,  where  a  single  act  or  transaction  is  complained 
of  as  the  cause  of  the  alleged  injury,  to  insert  several 
counts  stating  that  act  in  varying  shapes,  to  meet  dif- 
ferent phases  of  the  proof  as  it  may  be  developed,  and 
to  charge  in  successive  counts  different  breaches  of  duty 
as  separate  grounds  of  recovery.  Each  count  is  treated 
as  the  statement  of  a  distinct  cause  of  action,  and  ap- 
propriate issues  may  be  pleaded  to  them  severally."^* 
Thus,  a  declaration  which  charged  in  one  count  a  breach 
of  a  common-law  duty,  negligence  of  a  person  in  charge 
and  control,  negligence  of  a  superintendent,  and  a  de- 
fect in  the  ways,  works,  or  machinery,  was  held  bad.^^ 
But  when  these  breaches  of  duty  are  stated  in  sepa- 
rate counts,  the  complaint  sets  up  but  one  cause  of 
action.^^  Where,  however,  the  grounds  embraced  in 
two  or  more  subdivisions  of  the  act  concur  to  produce 
the  injury,  it  may  be  so  averred  in  one  count,  and  the 
plaintiff  must  establish  both  allegations  of  negligence.''^ 

*»  Highland  Ave.  &  B.  R.  Co.  v.  Dusenberry,  94  Ala.  413;  High- 
land Ave.  &  B.  R.  Co.  v.  Miller,  120  Ala.  535. 

50  Highland  Ave.  &  B.  R.  Co.  v.  Dusenberry,  94  Ala.  413;  Rich- 
mond &  D.  R.  Co.  V.  Weems,  97  Ala.  270;  Louisville  &  N.  R.  Co.  v, 
Mothershed,  97  Ala.  261;  Clements  v.  Alabama  G.  S.  R.  Co.  (Ala.) 
28  So.  643.     See  Beauregard  v.  Webb  G.  &  C.  Co.,  160  Mass.  201. 

"  Louisville  &  N.  R.  Co.  v.  Mothershed,  97  Ala.  261. 

•2  Bridges  v.  Tennessee  C,  I.  &  R.  Co.,  109  Ala.  287. 
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The  passage  of  the  act  did  not  take  away  the  common- 
law  remedy/^  and  therefore,  "when  it  is  uncertain  how 
the  facts  will  turn  out,  it  may  be  necessary  and  proper 
to  join  a  count  on  the  statute  with  one  on  the  common- 
law  liability."^^ 

A  count,  under  the  act,  may  be  joined  with  a  count 
upon  a  statute  providing  for  recovery  in  case  of  death 
by  negligence;  but  they  are  separate  causes  of  action, 
and  the  combined  effect  of  them  will  not  give  a  right 
of  action  where  recovery  is  impossible  on  either  one 
alone.^^ 

§  129.     Election  of  counts. 

It  seems  that  where  the  cause  of  action  is  stated  in  several 
counts,  all  under  the  act,  the  plaintiff  cannot  be  compelled  to 
elect  on  which  he  will  proceed;  but,  if  some  of  the  counts  are 
at  common  law  or  under  a  statute,  he  may  be  compelled  in  the 
discretion  of  the  trial  court  to  select  the  ones  on  which  he  will 
stand. 

"The  whole  liability  of  the  defendant  for  the  death 
of  an  employe  ought  to  be  tried  in  one  action,  and  judg- 
ment in  that  action  ought  to  be  a  bar  to  any  subsequent 
action  between  the  same  parties  for  the  same  cause  of 
action;"^*  and  when  this  liability  is  stated  in  several 

53  Supra,  §  2. 

64RyaIls  V.  Mechanics'  Mills,  150  Mass.  190,  196;  Clare  v.  New 
York  &  N.  E.  R.  Co.,  172  Mass.  211;  Chicago  &  E.  I.  R.  Co.  v.  Rich- 
ards (Ind.  App.)   61  N.  E.  18. 

55  Clark  V  New  York,  P.  &  B.  R.  Co.,  160  Mass.  39.  See,  also, 
Dacey  v.  Old  Colony  R.  Co.,  153  Mass.  112;  Clare  v.  New  York  & 
N.  E.  R.  Co.,  172  Mass.  211;  Colorado  C.  &  I.  Co.  v.  Lamb,  6  Colo. 
App.  255;  Buckalew  v.  Tennessee  C,  L  &  R.  Co.,  112  Ala.  146. 

5«  Beauregard  v.  Webb  G.  &  C.  Co.,  160  Mass.  201. 
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coimts  it  is  unsettled  whether  the  plaintiff  may  be  com- 
pelled to  elect  upon  which  counts  he  will  go  to  the  jury. 
"There  are  opinions  of  this  court  [in  Massachusetts] 
which  tend  to  show  that  the  trial  court,  in  its  discretion, 
may  compel  a  plaintiff  in  this  class  of  cases  to  elect,  at 
the  close  of  the  evidence,  whether  he  will  go  to  the  jury 
on  the  counts  at  common  law  or  the  counts  under  the 
statute.  Whether  a  plaintiff  can  be  compelled  to  elect 
before  the  close  of  the  evidence  has  not  been  decided; 
neither  has  it  been  decidta  that  in  every  case  of  this 
class  the  trial  court  can  or  ought  to  compel  the  plain- 
tiff to  elect."^^  When  the  counts  are  all  under  the 
act,  however,  it  seems  that  an  election  cannot  be  com- 
pelled.^^ 

Where  a  plaintiff  had  judgment  rendered  against  him 
upon  an  action  under  the  employers'  liability  act,  and 
later  sued  by  a  declaration  setting  up  counts  at  com- 
mon law  and  under  the  railroad  statute,  it  was  held  that 
the  judgment  in  the  first  case  was  not  a  bar  to  subse- 
quent action  under  the  railroad  statute;  but,  "plainly,  a 
plaintiff  should  not  be  permitted  to  retain  verdicts  both 
at  common  law  and  under  the  [employers'  liability  act] 
for  the  same  personal  injuries,  and  have  judgment  for 
the  sum  of  the  two  verdicts,"  and  the  former  judgment 
was  a  bar  lo  the  prosecution  of  the  second  action  at 
common  law."** 

57  Clare  \.  New  York  &  N.  E.  R.  Co..  172  Mass.  211,  213.  and 
cases  cited.  See  May  v,  Whittier  Machine  Co.,  154  Mass.  29; 
Brady  v.  Ludlow  Mfg.  Co.,  154  Mass.  468;  Murray  v.  Knight,  156 
Mass.  51S. 

B8  Beauregard  v.  Webb  G.  &  C.  Co.,  160  Mass.  201. 

•ft  Clare  v.  New  York  &  N.  E,  R.  Co.,  172  Mass.  211,  212. 
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§  130.     Pleading  by  th.-  defendant. 

Pleading  by  the  defendant  by  demurrer,  general  issue,  or 
special  pleas. 

The  defendant  mav  cjemur  to  the  plaintiff's  declaration 
or  complaint,  and  ciiereby  raise  the  question  whether, 
as  a  matter  of  law,  admitting  the  truth  of  the  facts  al- 
leged in  the  pleading,  they  state  either  a  cause  of  ac- 
tion or  state  that  cause  of  action  properly;  and  these 
two  objections  are  taken  either  by  a  general  demurrer 
to  the  substance  or  a  special  demurrer  to  the  form  of  the 
declaration.  The  manner  in  which  this  question  is 
raised  and  the  proceedings  had  upon  it  are  regulated 
by  the  codes  or  practice  acts  of  the  several  jurisdictions. 
Thus,  in  Massachusetts,  where  it  was  contended  that 
the  declaration  was  defective  because  it  did  not  state 
in  what  the  negligence  of  the  brakeman  consisted,  or  in 
what  way  his  incompetence  caused  the  injury  com- 
plained of,  it  w'as  said:  "The  above  ground  of  objec- 
tion is  not  open  under  the  demurrer,  because  it  is  not 
specially  pointed  out,  as  required  by  Pub.  St.  c. 
167,  §  12.  If  this  objection  had  been  specially  pointed 
out,  the  plaintiff  might,  if  so  advised,  have  easily  avoid- 
ed it  by  amending  his  declaration.  In  a  demurrer 
which  goes  to  the  whole  ground  of  action,  or  to  the  whole 
defense  stated  in  the  answer,  it  is  sufficient  to  aver  the 
cause  in  the  general  words  of  the  statute.  But  where 
mere  defects  or  omissions  in  the  form  of  statement  are 
relied  on,  they  must  be  specially  pointed  out."®*^ 

60  Steffe  V.  Old  Colony  R.  Co.,  156  Mass.  262.  See  Civ.  Code 
Ala.  1896,  §  3303;  Burns'  Rev.  St.  Ind.  1901,  §  342.  Objection  that 
persons  are  improperly  joined  may  be  taken  by  demurrer.  Colora- 
do C.  &  I.  Co.  V.  Lamb,  6  Colo.  App.  255;  Owsley  v.  M.  &  W.  P.  R. 
Co.,  37  Ala.  560. 
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The  general  issue  of  "not  guilty"  puts  in  issue  all 
the  material  allegations  of  the  complaint.®^  So,  in  Mas- 
sachusetts, an  answer  in  general  denial  under  the  prac- 
tice act  ®^  denies  all  the  material  allegations. 

The  capacity  in  which  the  plaintiff  sues  is  not  put 
in  issue  by  a  general  denial,  and  thus,  unless  the  ques- 
tion is  specially  raised,  is  admitted.  "It  need  only  ap- 
pear from  the  complaint  that  the  plaintiff  is  the  per- 
sonal representative  of  the  person  for  whose  death  dam- 
ages are  claimed,  and  the  maintenance  of  the  action  will 
be  ascribed  to  that  capacity,  without  averment  that 
plaintiff  sues  as  administrator  or  executor,  or  that  the 
recovery  will  be  assets  of  the  decedent's  estate."  In 
Alabama  his  capacity  is  raised  by  the  special  plea  of 
ne  unques  administrator.^^  In  Massachusetts  it  is 
raised  by  a  special  demand  for  proof  of  the  fact  filed 
within  ten  days  from  the  time  allowed  for  answer.®* 

The  special  statute  of  limitations  must  be  raised  in 
Massachusetts  by  a  special  allegation  in  the  answer.®* 
In  Colorado  it  is  to  be  pleaded  specially,  and  may  be 

«i  Louisville  &  N.  R.  Co.  v.  Trammell,  93  Ala.  350;  Civ.  Code  Ala. 
1896,  §  3285;  Burns'  Rev.  St.  Ind.  1901,  §  350  et  seq. 

82  Pub.  St.  c.  167,  §§  15,  17;  Rev.  Laws,  c.  173,  §§  20,  24. 

83  Louisville  &  N.  R.  Co.  v.  Trammell,  93  Ala.  350;  Davis  T.  Mil- 
ler, 109  Ala.  589.  Immaterial  that  complaint  describes  persons  as 
heirs  at  law  who  are  not.  Clore  v.  Mclntire,  120  Ind.  262.  That 
deceased  left  no  heirs  at  law  need  not  be  alleged.  Columbus  & 
W.  Ry.  Co.  V.  Bradford,  86  Ala.  574.  That  general  denial  admits 
plaintiff's  capacity,  and  objection  is  to  be  taken  by  demurrer,  see 
Burns'  Rev.  St.  Ind.  1901,  §§  342,  350.  See,  also,  Denver  &  R.  G.  R. 
Co.  V.  Woodward,  4  Colo.  1. 

«<  Pub.  St.  c.  167.  §  87;  Rev.  Laws,  c.  173,  §  123. 
«8  Pub.  St.  c.  167,  §  20;  Rev.  Laws,  c.  173,  S  27. 
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taken  either  in  the  answer,  or,  when  the  fault  appears 
on  the  face  of  the  pleadings,  by  demurrer."® 

§  131.     Directing  verdict. 

When,  upon  the  evidence  for  the  plaintiff,  or  upon  all  the 
evidence,  no  cause  of  action  appears,  it  is  the  duty  of  the 
court  to  direct  a  verdict  for  the  defendant. 

A  plaintiff  may  consent  to  be  nonsuited,  but  involun- 
tary nonsuits  are  not,  in  most  jurisdictions,  ordered  by 
the  court.^^  "Although  a  judge  may  direcrt,  or,  to  speak 
more  precisely,  advise,  a  nonsuit,  when  the  plaintiff's 
evidence  is  in,  if  in  his  opinion  the  jury,  on  any  just 
view  of  the  evidence,  could  not  find  a  verdict  for  the 
plaintiff,  yet  it  is  purely  a  matter  of  discretion.  He  is 
never  bound  to  do  so,  and  in  many  cases  it  is  most  ad- 
visable to  submit  the  evidence  to  the  jury,  with  suit- 
able instructions,  in  regard  to  the  law  applicable  to  such 
case.  A  refusal  to  direct  a  nonsuit,  therefore,  is  no 
ground  of  exception. "^^  But  if  the  evidence  fails  to 
set  out  a  cause  of  action  it  is  the  duty  of  the  court  to 
direct  a  verdict  for  the  defendant.  "The  difference  in 
the  two  modes  is  rather  of  form  than  of  substance,  ex- 
cept in  the  case  of  a  nonsuit  a  new  action  may  be 
brought,  whereas  in  the  case  of  a  verdict  the  action  is 

66  Walker  v.  Pogue,  2  Colo.  App.  149;  Owers  v.  Olathe  Silver  Min. 
Co.,  6  Colo.  App.  9;  Haley  v.  Elliott,  20  Colo.  199.  See,  also,  Hanna 
V.  Jeffersonville  R.  Co.,  32  Ind.  113;  Buckalew  v.  Tennessee  C,  I. 
&  R.  Co.,  112  Ala.  146. 

«7  0scanyan  v.  Arms  Co.,  103  U.  S.  261,  264;  Williams  v.  Port, 
9  Ind.  551.  But  see  Denver,  T.  &  Ft.  W.  R.  Co.  v.  Smock,  23  Colo. 
456.     See  Civ.  Code  Ala.  1896,  §  3313. 

«8  Morgan  v.  Ide,  8  Cush.  (Mass.)  420,  422. 
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ended,  unless  a  new  trial  be  granted  either  upon  motion 
or  upon  appeal. "•^'^ 

When  the  defendant's  motion  for  a  nonsuit  or  direc- 
tion of  Terdict  is  made,  he  must  rest  in  order  to  save 
his  exception  to  a  refusal  of  it.^**  By  afterwards  intro- 
ducing evidence  he  is  held  to  have  waived  it.^^ 

The  power  of  the  court  to  direct  a  verdict  for  the  de- 
feudant  has  been  elsewhere  considered  with  reference  to 
particular  questions.^-  The  rule  has  been  well  stated 
thus :  "A  jury  should  be  permitted  to  return  a  verdict 
according  to  its  own  view  of  the  facts,  unless  upon  a 
survey  of  the  whole  evidence,  and  giving  effect  to  every 
inference  to  be  fairly  or  reasonably  drawn  from  it,  the 

•»Oscanyan  v.  Arms  Co.,  103  U.  S.  261,  264;  Denver  &  Rio  Grande 
R.  Co.  V.  lies,  25  Colo.  19.  The  nonsuit  is  not  a  bar  to  a  new  ac- 
tion. Denver  &  Rio  Grande  R.  Co.  v.  lies,  25  Colo.  19;  Gardner  v. 
Michigan  Cent.  R.  Co.,  150  U.  S.  349;  Clapp  v.  Thomas,  5  Allen 
(Mass.)  158.  A  verdict  may  be  directed  on  counsel's  opening. 
Oscanyan  v.  Arms  Co.,  supra. 

'0  Goss  V.  Calkins,  162  Mass.  492. 

Ti  Denver,  T.  &  Ft.  W.  R.  Co.  v.  Smock,  23  Colo.  456;  Northern 
Pac.  R.  Cov*v.  Mares,  123  U.  S.  710;  Runkle  v.  Burnham,  153  U.  S. 
216.  But  judge  may  direct  verdict,  although  defendant  does  not 
rest.     Hall  v.  Wakefield  &  S.  St.  Ry.  Co.,  178  Mass.  98. 

72  The  court  must  determine  the  legal  duty  (§  118),  and  this  re- 
quires a  definition  of  the  several  specifications  of  the  act,  such 
as  "defect,"  etc.  (§  54),  "person  intrusted"  (§  54),  "superintendent" 
(§§  60,  62),  "person  to  whose  orders  the  plaintiff  is  bound  to  con- 
form" (§  65),  "charge  or  control,"  and  the  like  (§  74),  suflllciency 
of  notice  (§  28),  interpretation  of  rules  and  by-laws  (§  72).  The 
court  must  pass  upon  the  question  whether  the  plaintiff  assumed 
the  risk  of  injury  upon  entrance  into  the  employment  (§  118), 
and  whether  his  conduct  has  disentitled  him  to  recover  for  in- 
juries caused  by  risks  subsequently  arising  (§§  107,  108.  114,  118). 
So  It  must  also  decide  whether  the  plaintiff  or  the  defendant  was 
careless  (§§  54,  118),  and  whether  the  cause  of  the  accident  is  con- 
jectural (§§  50.  118). 
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case  is  palpably  for  the  party  asking  a  peremptory  in- 
struction. A  mere  scintilla  of  evidence  in  favor  of  one 
party  does  not  entitle  him,  of  right,  to  go  to  the  jury. 
On  the  other  hand,  a  case  cannot  properly  be  withdrawn 
from  the  consideration  of  the  jury  simply  because,  in 
the  judgment  of  the  court,  there  is  a  preponderance  of 
evidence  in  favor  of  the  party  asking  a  peremptory  in- 
struction. If  the  facts  are  entirely  undisputed  or  un- 
contradicted, or  if,  upon  any  issue  dependent  upon  facts, 
there  is  no  evidence  whatever  in  favor  of  one  party,  or, 
what  fs  the  same  thing,  if  the  evidence  is  so  slight  as 
to  justify  the  court  in  regarding  the  proof  as  substan- 
tially all  one  way,  then  the  court  may  direct  a  verdict 
according  to  its  view  of  the  laAv  arising  upon  such  a  case. 
*  *  *  While  the  court  may  instruct  the  jury  as  to 
the  law  arising  upon  a  given  or  hypothetical  state  of 
facts,  it  is  for  the  jury,  if  the  facts  are  disputed,  or  if 
there  is  substantial  evidence  both  ways,  even  if  there 
be  a  preponderance  of  evidence  one  way,  to  say  what 
facts  are  established.'"^ 

§  132.     Fact  of  insurance  not  admissible. 

The  fact  that  the  defendant  is  insured  is  not  admissible  in 
evidence  or  a  subject  for  argument. 

The  fact  that  the  defendant  is  insured  in  an  employ- 
ers' liability  company  cannot  be  introduced  in  evidence ; 
but  where  it  appears  as  a  part  of  an  admissible  conver- 
sation it  must  go  in,  and  the  jury  should  be  cautioned 
against  it.''^*  Thus,  where  evidence  was  offered  that  the 
defendant  said :     "I  do  not  want  to  tell  you  to  sue  me, 

T«  Travelers'  Ins.  Co.  v.  Randolph  (C.  C.  A.)  78  Fed.  754,  759. 
T4  Anderson  v.  Duckworth,  162  Mass.  251. 
(652) 


Ch.  10]  PLEADING  AND  PRACTICE.  §   132 

but,  if  it  wag  me,  I  should  sue.  •  *  ♦  ]\iy  machines 
are  all  insured,  and  you  will  have  to  sue  me  to  get  at 
the  insurance  company," — it  was  received  as  an  admis- 
sion, the  weight  of  which  might  be  affected  by  the  fact 
he  was  insured,  although  what  was  said  about  insur- 
ance was  otherwise  immaterial.^^ 

Arguments  drawn  from  the  fact  that  the  defendant  is 
insured  are  not  legitimated* 

»6  Ellis  V.  Pierce,  172  Mass.  220. 
'•Tremblay  v.  Harnden,  162  Mass.  383. 
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A. 

ENGLISH  EMPLOYERS'  LIABILITY  ACT. 
(43  &  44  Vict.  c.  42.) 

An  act  to  extend  and  regulate  the  liability  of  employers 
to  make  compensation  for  personal  injuries  suffered 
by   workmen    in    their    service.     [Tth    September, 
1880.] 
Be  it  enacted  by  the  queen's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  as  fol- 
lows : 

1.  Where  after  the  commencement  of  this  act  per- 
sonal injury  is  caused  to  a  workman 

(1)  By  reason  of  any  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected  with  or 
used  in  the  business  of  the  employer ;  or 

(2)  Bj'  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  any  superintendence 
entrusted  to  him  whilst  in  the  exercise  of  such  super- 
intendence; or 

(3)  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  to  whose  orders  or  directions 
the  workman  at  the  time  of  the  injury  was  bound  to 
conform,  and  did  conform,  where  such  injury  resulted 
from  his  having  so  conformed;  or 
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(4)  By  reason  of  the  act  or  omission  of  any  person 
in  the  service  of  the  employer  done  or  made  in  obedi- 
ence to  the  rules  or  by-laws  of  the  employer,  or  in 
obedience  to  particular  instructions  given  by  any  per- 
son delegated  with  the  authority  of  the  employer  in  that 
behalf;  or 

(5)  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  the  charge  or  control 
of  any  signal,  points,  locomotive  engine,  or  train  upon 
a  railway,  the  workman,  or,  in  case  the  injury  results 
in  death,  the  legal  personal  representatives  of  the  work- 
man, and  any  persons  entitled  in  case  of  death,  shall 
have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been 
a  workman  of  nor  in  the  service  of  the  employer,  nor 
engaged  in  his  work. 

2.  A  workman  shall  not  be  entitled  under  this  act 
to  any  right  of  compensation  or  remedy  against  the 
employer  in  any  of  the  following  cases ;  that  is  to  say : 

(1)  Under  subsection  one  of  section  one,  unless  the 
defect  therein  mentioned  arose  from,  or  had  not  been 
discovered  or  remedied  owing  to  the  negligence  of  the 
employer,  or  of  some  person  in  the  service  of  the  em- 
ployer, and  entrusted  by  him  with  the  duty  of  seeing 
that  the  ways,  works,  machinery,  or  plant  were  in  prop- 
er condition. 

(2)  Under  subsection  four  of  section  one,  unless  the 
injury  resulted  from  some  impropriety  or  defect  in  the 
rules,  by-laws,  or  instructions  therein  mentioned;  pro- 
vided that  where  a  rule  or  by-law  has  been  approved 
or  has  been  accepted  as  a  proper  rule  or  by-law  by  one 
of  her  majesty's  principal  secretaries  of  state,  or  by 
the  Board  of  Trade  or  any  other  department  of  the 
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government,  under  or  by  virtue  of  any  act  of  parlia- 
ment, it  shall  not  be  deemed  for  the  purposes  of  this 
act  to  be  an  improper  or  defective  rule  or  by-law. 

(3)  In  any  case  where  the  workman  knew  of  the 
defect  or  negligence  which  caused  his  injury,  and 
failed  within  a  reasonable  time  to  give,  or  cause  to  be 
given,  information  thereof  to  the  employer  or  some  per- 
son superior  to  himself  in  the  service  of  the  employer, 
unless  he  was  aware  that  the  employer  or  such  superior 
already  knew  of  the  said  defect  or  negligence. 

3.  The  amount  of  compensation  recoverable  under 
this  act  shall  not  exceed  such  sum  as  may  be  found  to 
be  equivalent  to  the  estimated  earnings,  during  the 
three  years  preceding  the  injury,  of  a  person  in  the 
same  grade  employed  during  those  years  in  the  like 
employment  and  in  the  district  in  which  the  workman 
is  employed  at  the  time  of  the  injury. 

4.  An  action  for  the  recovery  under  this  act  of  com- 
pensation for  an  injury  shall  not  be  maintainable  un- 
less notice  that  injury  has  been  sustained  is  given  withia 
six  weeks,  and  the  action  is  commenced  within  six 
months  from  the  occurrence  of  the  accident  causing  the 
injury,  or,  in  case  of  death,  within  twelve  months  from 
the  time  of  death :  provided  always,  that  in  case  of 
death  the  want  of  such  notice  shall  be  no  bar  to  the 
maintenance  of  such  action  if  the  judge  shall  be  of 
opinion  that  there  was  reasonable  excuse  for  such  want 
of  notice. 

5.  There  shall  be  deducted  from  any  compensation 
awarded  to  any  workman,  or  representatives  of  a  work- 
man, or  persons  claiming  by,  under,  or  through  a  work- 
man in  respect  of  any  cause  of  action  arising  under  this 
act,  any  penalty  or  part  of  a  penalty  which  may  have 
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been  paid  in  pursuance  of  any  other  act  of  parliament 
to  such  workman,  representatives,  or  persons  in  respect 
of  the  same  cause  of  action;  and  where  an  action  has 
been  brought  under  this  act  by  any  workman,  or  the 
representatives  of  any  workman,  or  any  persons  claim- 
ing by,  under,  or  through  such  workman,  for  compensa- 
tion in  respect  of  any  cause  of  action  arising  under  this 
act,  and  payment  has  not  previously  been  made  of 
any  penalty  or  part  of  a  penalty  under  any  other  act 
of  parliament  in  respect  of  the  same  cause  of  action, 
such  workman,  representatives,  or  person  shall  not  be 
entitled  thereafter  to  receive  any  penalty  or  part  of  a 
penalty  under  any  other  act  of  parliament  in  respect 
of  the  same  cause  of  action. 

6 — (1)  Every  action  for  recovery  of  compensation 
under  this  act  shall  be  brought  in  a  county  court,  but 
may,  upon  the  application  of  either  plaintiff  or  defend- 
ant, be  removed  into  a  superior  court  in  like  manner 
and  upon  the  same  conditions  as  an  action  commenced 
in  a  county  court  may  by  law  be  removed. 

(2)  Upon  the  trial  of  any  such  action  in'  a  county 
court  before  the  judge  without  a  jury  one  or  more  as- 
sessors may  be  appointed  for  the  purpose  of  ascertain- 
ing the  amount  of  compensation. 

(3)  For  the  purpose  of  regulating  the  conditions  and 
mode  of  appointment  and  remuneration  of  such  as- 
sessors, and  all  matters  of  procedure  relating  to  their 
duties,  and  also  for  the  purpose  of  consolidating  any 
actions  under  this  act  in  a  county  court,  and  otherwise 
preventing  multiplicity  of  such  actions,  rules  and  regu- 
lations may  be  made,  varied,  and  repealed  from  time 
to  time  in  the  same  manner  as  rules  and  regulations  for 
regulating  the  practice  and  procedure  in  other  actions 
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in  county  courts.  "County  court"  shall,  with  respect 
to  Scotland,  mean  the  "sheriff's  court,'-  and  shall,  with 
respect  to  Ireland,  mean  the  "civil  bill  court." 

In  Scotland  any  action  under  this  act  may  be  re- 
moved to  the  court  of  session,  at  the  instance  of  either 
party,  in  the  manner  provided  by,  and  subject  to  the 
conditions  prescribed  by,  section  nine  of  the  Sheriff 
Courts  (Scotland)  Act  1877. 

In  Scotland  the  sheriff  may  conjoin  actions  arising 
out  of  the  same  occurrence  or  cause  of  action,  though 
at  the  instance  of  different  parties  and  in  respect  of 
different  injuries. 

7.  Notice  in  respect  of  an  injury  under  this  act  shall 
give  the  name  and  address  of  the  person  injured,  and 
shall  state  in  ordinary  language  the  cause  of  the  in- 
jury and  the  date  at  which  it  was  sustained,  and  shall 
be  served  on  the  employer,  or,  if  there  is  more  than  one 
employer,  upon  one  of  such  employers. 

The  notice  may  be  served  by  delivering  the  same  to 
or  at  the  residence  or  place  of  business  of  the  person 
on  whom  it  is  to  be  served. 

The  notice  may  also  be  served  by  post  by  a  registered 
letter  addressed  to  the  person  on  whom  it  is  to  be 
served  at  his  last  known  place  of  residence  or  place  of 
business;  and,  if  served  by  post,  shall  be  deemed  to  have 
been  served  at  the  time  when  a  letter  containing  the 
same  would  be  delivered  in  the  ordinary  course  of  post; 
and,  in  proving  the  service  of  such  notice,  it  shall  be 
sufficient  to  prove  that  the  notice  was  properly  ad- 
dressed and  registered. 

Where  the  employer  is  a  body  of  persons  corporate 
or  unincorporate,  the  notice  shall  be  served  by  deliver- 
ing the  same  at  or  by  sending  it  by  post  in  a  registered 
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letter  addressed  to  the  office,  or,  if  there  be  more  than 
one  office,  any  one  of  the  offices  of  such  body. 

notice  under  this  section  shall  not  be  deemed  in- 
valid by  reason  of  any  defect  or  inaccuracy  therein, 
unless  the  judge  who  tries  the  action  arising  from  the 
injury  mentioned  in  the  notice  shall  be  of  opinion  that 
the  defendant  in  the  action  is  prejudiced  in  his  defence 
by  such  defect  or  inaccuracy,  and  that  the  defect  or 
inaccuracy  was  for  the  purpose  of  misleading. 

8.  For  the  purposes  of  this  act,  unless  the  context 
otherwise  requires, — 

The  expression  "person  who  has  superintendence  en- 
trusted to  him"  means  a  person  whose  sole  or  prin- 
cipal duty  is  that  of  superintendence,  and  who  is  not 
ordinarily  engaged  in  manual  labor. 

The  expression  "employer"  includes  a  body  of  per- 
sons corporate  or  unincorporate. 

The  expression  "workman"  means  a  railway  servant 
and  any  person  to  whom  the  Emi)loyers  and  Workmen 
Act,  1875,  applies. 

9.  This  act  shall  not  come  into  operation  until  the 
first  day  of  January,  one  thousand  eight  hundred  and 
eighty-one,  which  date  is  in  this  act  referred  to  as  the 
commencement  of  this  act.^ 

10.  Tliis  act  may  be  cited  as  the  Employers'  Liability 
Act,  1880,  and  shall  continue  in  force  till  the  thirty- 
first  day  of  December  one  thousand  eight  hundred  and 
eighty-seven,  and  to  the  end  of  the  then  next  session 
of  parliament,  and  no  longer,  unless  parliament  shall 
otherwise  determine,  and  all  actions  commenced  under 
this  act  before  that  period  shall  be  continued  as  if  the 
said  act  had  not  expired. 

1  Section  9  repealed  by  57  &  58  Vict.  c.  56. 
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B. 

ALABAMA  EMPLOYERS'  LIABILITY  ACT. 
(Civ.  Code  Ala.  1896,  c.  43,  §§  1749-1751.) 

Employer  and  Employe. 

1749  (2590).  Liabilityof  master  or  employer  to  serv- 
ant or  employe  for  injuries. — When  a  personal  injury  is 
received  by  a  servant  or  employe  in  the  service  or  busi- 
ness of  the  master  or  employer,  the  master  or  employer 
is  liable  to  answer  in  damages  to  such  servant  or  em- 
ploye, as  if  he  were  a  stranger,  and  not  engaged  in  such 
service  or  employment,  in  the  cases  following : 

1.  When  the  injury  is  caused  by  reason  of  any  de- 
fect in  the  condition  of  the  ways,  works,  machinery, 
or  plant  connected  with,  or  used  in  the  business  of  the 
master  or  employer. 

2.  When  the  injury  is  caused  by  reason  of  the  negli- 
gence of  any  person  in  the  service  or  employment  of 
the  master  or  employer,  who  has  finy  superintendence 
intrusted  to  him,  whilst  in  the  exercise  of  such  super- 
intendence. 

3.  When  such  injury  is  caused  by  reason  of  the  neg- 
ligence of  any  person  in  the  service  or  employment  of 
the  master  or  employer,  to  whose  orders  or  directions 
the  servant  or  employe,  at  the  time  of  the  injury,  was 
bound  to  conform,  and  did  conform,  if  such  injuries 
resulted  from  his  having  so  conformed. 

4.  When  such  injury  is  caused  by  reason  of  the  act 
or  omission  of  any  person  in  the  service  or  employment 
of  the  master  or  employer,  done  or  made  in  obedience 
to  the  rules  and  regulations  or  by-laws  of  the  master 

1  Act  passed  in  1885.    To  be  found  in  Code  1886,  §§  2590-2592. 
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or  employer,  or  in  obedience  to  particular  instructions 
given  by  any  person  delegated  with  the  authority  of 
the  master  or  employer  in  that  behalf. 

5.  When  such  injury  is  caused  by  reason  of  the  neg- 
ligence of  any  person  in  the  service  or  employment  of 
the  master  or  employer,  who  has  the  charge  or  control 
of  any  signal,  points,  locomotive,  engine,  switch,  car, 
or  train  upon  a  railway,  or  of  any  part  of  the  track 
of  a  railway.  But  the  master  or  employer  is  not  liable 
under  this  section,  if  the  servant  or  employe  knew  of 
the  defect  or  negligence  causing  the  injury,  and  failed 
in  a  reasonable  time  to  give  information  thereof  to  the 
master  or  employer,  or  to  some  person  superior  to  him- 
self engaged  in  the  service  or  employment  of  the  mas- 
ter or  employer,  unless  he  was  aware  that  the  master 
or  employer,  or  such  superior  already  knew  of  such 
defect  or  negligence;  nor  is  the  master  or  employer 
liable  under  subdivision  1,  unless  the  defect  therein 
mentioned  arose  from,  or  had  not  been  discovered  or 
remedied  owing  to  the  negligence  of  the  master  or 
employer,  or  of  some  person  in  the  service  of  the  mas- 
ter or  employer,  and  intrusted  by  him  with  the  duty 
of  seeing  that  the  ways,  works,  machinery,  or  plant,  were 
in  proper  condition. 

1750  (2592).  Damages  exempt. — Damages  recovered 
by  the  servant  or  employe,  of  and  from  the  master  or 
employer,  are  not  subject  to  the  payment  of  debts,  or 
any  legal  liabilities  incurred  by  him. 

1751  (2591).  Personal  representative  may  sue,  if  in- 
juryresults  in  death. — If  such  injury  results  in  the  death 
of  the  servant  or  employe,  his  personal  representative 
is  entitled  to  maintain  an  action  therefor,  and  the  dam- 
ages recovered  are  not  subject  to  the  payment  of  debts 
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or  liabilities,  but  shall  be  distributed  according  to  the 
statute  of  distributions. 


C.    . 

MASSACHUSETTS  EMPLOYERS'  LIABILITY  ACT. 

(Rev.  Laws  1901,  c.  106.) i 

Liability  of  Employers  to  Employes. 

If  personal  injury  is  caused  to  an  employe,  who,  at 
the  time  of  the  injury,  is  in  the  exercise  of  due  care, 
by  reason  of: 

Section  71.  First,  a  defect  in  the  condition  of  the  ways, 
works  or  machinery  connected  with  or  used  in  the  busi- 

lActs  1887.  c.  270: 

Section  1.  Where,  after  the  passage  of  this  act,  personal  injury  is 
caused  to  an  employe,  who  is  himself  in  the  exercise  of  due  care 
and  diligence  at  the  time: 

(1)  By  reason  of  any  defect  in  the  condition  of  the  ways,  works,  or 
machinery  connected  with  or  used  in  the  business  of  the  employer, 
which  arose  from  or  had  not  been  discovered  or  remedied  owing  to 
the  negligence  of  the  employer  or  of  any  person  in  the  service  of  the 
employer  and  intrusted  by  him  with  the  duty  of  seeing  that  the 
ways,  works  or  machinery  were  in  proper  condition;  or 

(2)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer,  intrusted  with  and  exercising  superintendence,  whose  sole 
or  principal  duty  is  that  of  superintendence,  or,  in  the  absence  of 
such  superintendent,  of  any  person  acting  as  superintendent  with 
the  authority  or  consent  of  such  employer;  or* 

(3)  By  reason  of  the  negligence  of  any  person  in  the  service  of 
the  employer  who  has  the  charge  or  control  of  any  signal,  switch, 
locomotive  engine  or  train  upon  a  railroad,!  the  employe,  or,  in  case 

•  The  clause  beginning  "or.  In  the  absence  of  such  superintendent,"  added 
by  Acts  1894,  c.  4»9,  sec.  1. 

t  This  clause  Is  construed  by  Acts  1897,  c.  491: 

"Section  1.  One  or  more  cars  In  motion,  whether  attached  to  an  engine 
or  not,  shall  constitute  a  train,  within  the  meaning  of  clause  three  of  see- 
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ness  of  the  employer,  which  arose  from,  or  had  not  been 
discovered  or  remedied  in  consequence  of,  the  negligence 
of  the  employer  or  of  a  person  in  his  service  who  had 
been  intrusted  by  him  with  the  duty  of  seeing  that  the 
ways,  works  or  machinery  were  in  proper  condition ;  or, 
Second,  the  negligence  of  a  person  in  the  service  of 
the  employer  who  was  intrusted  with  and  was  exercis- 

the  injury  results  in  death  the  legal  representatives  of  such  em- 
ploye, shall  have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  employe  had  not  been  an  employe  of 
nor  in  the  service  of  the  employer,  nor  engaged  in  its  work.  And 
in  case  such  death  is  not  instantaneous,  or  is  preceded  by  conscious 
suffering,  said  legal  representatives  may  in  the  action  brought  under 
this  section,  except  as  hereinafter  provided,  also  recover  damages 
for  such  death.  The  total  damages  awarded  hereunder,  both  for  said 
death  and  said  injury,  shall  not  exceed  five  thousand  dollars,  and 
shall  be  apportioned  by  the  jury  between  the  legal  representatives 
and  the  persons,  if  any,  entitled,  under  the  succeeding  section  of 
this  act,  to  bring  an  action  for  instantaneous  death.  If  there  are  no 
such  persons  then  no  damages  for  such  death  shall  be  recovered, 
and  the  damages,  so  far  as  the  same  are  awarded  for  said  death, 
shall  be  assessed  with  reference  to  the  degree  of  culpability  of  the 
employer  herein,  or  the  person  for  whose  negligence  he  is  made  lia- 
ble.* A  car  in  use  by  or  in  the  possession  of  a  railroad  company 
shall  be  considered  a  part  of  the  ways,  works,  or  machinery  of  the 
company  using  or  having  the  same  in  possession,  within  the  meaning 
of  this  act,  whether  such  car  is  owned  by  it  or  by  some  other  com- 
pany or  person.f 


tion  one  of  chapter  two  hundred  and  seventy  of  the  Acts  of  the  year 
eighteen  hundred  and  eighty-seven,  and  acts  in  addition  thereto  or  in 
amendment  thereof. 

•'Sec.  2.  Any  person  who,  as  a  part  of  his  duty  for  the  time  being,  phys- 
ically controls  or  directs  the  movements  of  a  signal,  switch,  or  train,  shall 
be  deemed  to  be  a  person  in  charge  or  control  of  a  signal,  switch,  or  train, 
within  the  meaning  of  clause  three  of  section  one  of  chapter  two  hundred 
and  seventy  of  the  Acts  of  the  year  oig'teen  hundred  and  eighty-seven, 
and  acts  in  addition  thereto  or  in  amendment  thereof." 

*  The  last  three  sentences  beginning,  "And  in  case  such  death,"  added  by 
Acts  1892,  c.  260,  sec.  1. 

t  The  last  sentence  beginning,  "A  car  in  use  by,"  added  by  Acts  1893, 
c.  359,  sec.  1. 
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ing  superintendence  and  whose  sole  or  principal  duty 
was  that  of  superintendence,  or,  in  the  absence  of  such 
superintendent,  of  a  person  acting  as  superintendent 
with  the  authority  or  consent  of  such  employer;  or, 

Third,  the  negligence  of  a  person  in  the  service  of 
the  employer  who  was  in  charge  or  control  of  a  signal, 
switch,  locomotive  engine  or  train  upon  a  railroad; 

the  employe,  or  his  legal  representatives,  shall,  subject 
to  the  provisions  of  the  eight  following  sections,  have  the 
same  rights  to  compensation  and  of  action  against  the 
employer  as  if  he  had  not  been  an  employe,  nor  in  the 
service,  nor  engaged  in  the  work,  of  the  employer. 

A  car  which  is  in  use  by,  or  which  is  in  possession  of, 
a  railroad  corporation  shall  be  considered  as  a  part  of 
the  ways,  works  or  machinery  of  the  corporation  which 
uses  or  has  it  in  possession,  within  the  meaning  of  clause 
one  of  this  section,  whether  it  is  owned  by  such  corpo- 

Sec.  2.  Where  an  employe  is  instantly  killed  or  dies  without  con- 
scious suffering,  as  the  result  of  the  negligence  of  an  employer,  or 
of  the  negligence  of  any  person  for  whose  negligence  the  employer 
is  liable  under  the  provisions  of  this  act,  the  widow  of  the  deceased, 
or  in  case  there  is  no  widow,  the  next  of  kin,  provided  that  such 
next  of  kin  were  at  the  time  of  the  death  of  such  employe  dependent 
upon  the  wages  of  such  employe  for  support,  may  maintain  an  ac- 
tion for  damages  therefor  and  may  recover  in  the  same  manner,  to 
the  same  extent,  as  if  the  death  of  the  deceased  had  not  been  instan- 
taneous, or  as  if  the  deceased  had  consciously  suffered. 

Sec.  3.  Except  in  actions  brought  by  the  personal  representatives 
under  section  one  of  this  act  to  recover  damages  for  both  the  injury 
and  death  of  an  employe,*  the  amount  of  compensation  receivable 
under  this  act  in  cases  of  personal  injury  shall  not  exceed  the  sum 
of  four  thousand  dollars.  In  case  of  death  which  follows  instan- 
taneously  or   without   conscious   suffering,!   compensation    in   lieu 

•  The  first  clause,  "Except  •  •  •  employe,"  added  by  Acts  1802,  c.  2C0, 
sec.  2. 

■i  The  words,  "which  follows  Instantaneously  or  without  conscious  suffer- 
Insr."  aildod  by  Acts  1892,  c.  260,  sec.  2. 
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ration  or  by  some  other  company  or  person.  One  or 
more  cars  which  are  in  motion,  whether  attached  to 
an  engine  or  not,  shall  constitute  a  train  within  the 
meaning  of  clause  three  of  this  section,  and  whoever, 
as  a  part  of  his  duty  for  the  time  being,  physically  con- 
trols or  directs  the  movements  of  a  signal,  switch,  loco- 
motive engine  or  train  shall  be  deemed  to  be  a  person 
in  charge  or  control  of  a  signal,  switch,  locomotive  en- 
gine or  train  within  the  meaning  of  said  clause. 

Section  72.  If  the  injury  described  in  the  preceding 
section  results  in  the  death  of  the  employe,  and  such 
death  is  not  instantaneous  or  is  preceded  by  conscious 
suffering,  and  if  there  is  any  person  who  would  have 
been  entitled  to  bring  an  action  under  the  provisions  of 

thereof  may  be  recovered  in  not  less  than  five  hundred  and  not  more 
than  five  thousand  dollars,  to  be  assessed  with  reference  to  the  de- 
gree of  culpability  of  the  employer  herein,  or  the  person  for  whose 
negligence  he  is  made  liable;  and  no  action  for  the  recovery  of  com- 
pensation for  injury  or  death  under  this  act  shall  be  maintained, 
unless  notice  of  the  time,  place  and  cause  of  the  injury  is  given  to 
the  employer  within  sixty  days,  and  the  action  is  commenced  within 
one  year,  from  the  occurrence  of  the  accident  causing  the  injury  or 
death.  The  notice  required  by  this  section  shall  be  in  writing,  signed 
by  the  person  injured  or  by  some  one  in  his  behalf;  but  if,  from 
physical  or  mental  incapacity  it  is  impossible  for  the  person  in- 
jured to  give  the  notice  within  the  time  provided  in  said  section,  te 
may  give  the  same  within  ten  days  after  such  incapacity  is  removed, 
and,  in  case  of  his  death  without  having  given  the  notice  and  with- 
out having  been  for  ten  days  at  any  time  after  his  injury  of  sufli- 
cient^cupacity  to  give  the  noMce.  his  executor  or  administrator  may 
give  such  notice  within  ^ixty  days  after  his  appointment.*     But  no 

♦  This  sentence,  "The  notice  rcqniiod."  etc.,  was  added  by  Acts  1888,  c. 
153,  sec.  1,  but  the  original  act  and  the  act  of  1888  provided  that  the  notice 
should  be  given  within  tliirty  days.  This  was  changed  by  Acts  1000,  c.  446, 
permitting  the  notice  to  be  given  by  the  party  injured  within  sixty  days, 
or,  if  by  his  administrator  or  executor,  within  sixty  days  from  the  latter's 
appointment.  See,  also,  an  act  rolntiiig  to  notices  In  cases  of  injuries  (Acts 
1S'J4,  c.  389,  quoted  sec.  27,  note  2). 
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the  following  section,  the  legal  representatives  of  said 
employe  may,  in  the  action  brought  under  the  provi- 
sions of  the  preceding  section,  recover  damages  for 
the  death   in  addition  to  those  for  the  injury. 

Section  73.  If,  as  a  result  of  the  negligence  of  an 
employer  himself,  or  of  a  person  for  whose  negligence 
an  emi)loyer  is  liable  under  the  provisions  of  section 
seventy-one,  an  employe  is  instantly  killed,  or  dies  with- 
out conscious  suffering,  his  widow  or,  if  he  leaves  no 
widow,  his  next  of  kin,  who,  at  the  time  of  his  death, 

notice  given  under  the  provisions  of  this  section  shall  be  deemed 
to  be  invalid  or  insufficient  solely  by  reason  of  any  inaccuracy  in 
slating  the  time,  place  or  cause  of  the  injury:  provided,  it  is  shown 
that  there  was  no  intention  to  mislead,  and  that  the  party  entitled 
to  notice  was  not  in  fact  misled  thereby. 

Sec.  4.  "Whenever  an  employer  enters  into  a  contract,  either  writ- 
ten or  verbal,  with  an  independent  contractor  to  do  part  of  such 
emploj'er's  work,  or  whenever  such  contractor  enters  into  a  contract 
with  a  subcontractor  to  do  all  or  any  part  of  the  work  comprised  in 
such  contractor's  contract  with  the  employer,  such  contract  or  sub- 
contract shall  not  bar  the  liability  of  the  employer  for  injuries  to 
the  employes  of  such  contractor  or  subcontractor,  by  reason  of  any 
defect  in  the  condition  of  the  ways,  works,  machinery,  or  plant,  if 
they  are  the  property  of  the  employer,  or  furnished  by  him,  and  if 
such  defect  arose  or  had  not  been  discovered  or  remedied,  through 
the  negligence  of  the  employer  or  of  some  person  intrusted  by  him 
with  the  duty  of  seeing  that  they  were  in  proper  condition. 

Sec.  5.  An  employe  or  his  legal  representatives  shall  not  be  en- 
titled under  this  act  to  any  right  of  compensation  or  remedy  against 
his  employer  in  any  case  where  such  employe  knew  of  the  defect  or 
negligence  which  caused  the  injury,  and  failed  within  a  reasonable 
time  to  give,  or  cause  to  be  given,  information  thereof  to  the  em- 
ployer, or  to  some  person  superior  to  himself  in  the  service  of  the 
employer,  who  had  intrusted  to  him  some  general  superintendence. 

Sec.  6.  Any  employer  who  shall  have  contributed  to  an  insurance 
fund  created  and  maintained  for  the  mutual  purpose  of  Indemnifying 
an  employe  for  personal  injuries  for  which  compensation  may  be 
recovered  under  this  act,  or  to  any  relief  society  formed  under  chap- 
ter two  hundred  and  forty-four  of  the  Acts  of  the  year  eighteen  hun- 


r)70  APPENDIX. 

were  dependent  upon  his  wages  for  support,  shall  have 
a  right  of  action  for  damages  against  the  employer. 

Section  74.  If,  under  the  provisions  of  either  of  the 
two  preceding  sections,  damages  are  awarded  for  the 
death,  they  shall  he  assessed  with  reference  to  the  de- 
gree of  culpability  of  the  employer  or  of  the  person  for 
whose  negligence  the  employer  is  liable.  The  amount 
of  damages  which  may  be  awarded  in  an  action  under 
the  provisions  of  section  seventy-one  for  a  personal  in- 
jury to  an  employe,  in  which  no  damages  for  his  death 
are  awarded  under  the  provisions  of  section  seventy-two, 
shall  not  exceed  four  thousand  dollars.  The  amount  of 
damages  which  may  be  awarded  in  such  action,  if  dam- 
ages for  his  death  are  awarded  under  the  provisions 
of  section  seventy-two,  shall  not  exceed  five  thousand 
dollars  for  both  the  injury  and  the  death,  and  shall  be 
apportioned  by  the  jury  between  the  legal  representa?- 
tives  of  the  employe  and  the  persons  who  would  haVe 
been  entitled,  under  the  provisions  of  section  seventy^ 
three,  to  bring  an  action  for  his  death  if  it  had  been 
instantaneous  or  without  conscious  suffering.  The 
amount  of  damages  which  may  be  awarded  in  an  action 
brought  under  the  provisions  of  section  seventy-three 

dred  and  eighty-two,  as  authorized  by  chapter  one  hundred  and 
twenty-five  of  the  Acts  of  the  year  eighteen  hundred  and  eighty-six 
may  prove,  in  mitigation  of  the  damages  recoverable  by  an  employe 
under  this  act,  such  proportion  of  the  pecuniary  benefit  which  has 
been  received  by  such  employe  from  any  such  fund  or  society  on 
account  of  such  contribution  of  said  employer  as  the  contribution  of 
such  employer  to  such  fund  or  society  bears  to  the  whole  contribu- 
tion thereto. 

Sec.  7.  This  act  shall  not  apply  to  injuries  caused  to  domestic 
servants,  or  farm  laborers,  by  other  fellow  employes,  and  shall  take 
effect  on  the  first  day  of  September,  eighteen  hundred  and  eighty- 
seven. 

Approved  May  14,  1887. 
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shall  not  be  less  than  five  hundred  nor  more  than  five 
thousaLd  dollars. 

Section  75.  No  action  for  the  recovery  of  damages 
for  injury  or  death  under  the  provisions  of  sections 
seventy-one  to  seventy-four,  inclusive,  shall  be  main- 
tained unless  notice  of  the  time,  place  and  cause  of  the 
injury  is  given  to  the  employer  within  sixty  days,  and 
the  action  is  commenced  within  one  year,  after  the  ac- 
cident which  causes  the  injury  or  death.  Such  notice 
shall  be  in  writing,  signed  by  the  person  injured  or  by 
a  person  in  his  behalf;  but  if  from  physical  or  mental 
Incapacity  it  is  impossible  for  the  person  injured  to 
give  the  notice  witliin  the  time  provided  in  this  section, 
he  may  give  it  within  ten  days  after  such  incapacity 
has  been  removed,  and  if  he  dies  without  having  given 
the  notice  and  without  having  been  for  ten  days  at 
any  time  after  his  injury  of  sufficient  capacity  to  give 
it,  his  executor  or  administrator  may  give  such  notice 
within  sixty  days  after  his  appointment.  A  notice  given 
under  the  provisions  of  this  section  shall  not  be  held  in- 
valid or  insufficient  solely  by  reason  of  an  inaccuracy 
in  stating  the  time,  place  or  cause  of  the  injury,  if  it 
is  shown  that  there  was  no  intention  to  mislead,  and 
that  the  employer  was  not  in  fact  misled  thereby.  The 
provisions  of  section  twenty-two  of  chapter  fifty-one 
shall  apply  to  notices  under  the  provisions  of  this  sec- 
tion. 

Section  76.  If  an  employer  enters  into  a  contract, 
written  or  verbal,  with  an  independent  contractor  to  do 
part  of  such  employer's  work,  or  if  such  contractor 
enters  into  a  contract  with  a  subcontractor  to  do  all 
or  any  part  of  the  work  comprised  in  such  contractor's 
contract  with  the  employer,  such  contract  or  subcon- 
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tract  shall  not  bar  the  liability  of  the  employer  for  in- 
juries- to  the  employes  of  such  contractor  or  subcon- 
tractor, caused  by  any  defect  in  the  condition  of  the 
ways,  works,  machinery  or  plant,  if  they  are  the  prop- 
erty of  the  employer  or  are  furnished  by  him  and  if 
such  defect  arose,  or  had  not  been  discovered  or  rem- 
edied, through  the  negligence  of  the  employer  or  of 
some  person  intrusted  by  him  with  the  duty  of  seeing 
that  they  were  in  proper  condition. 

Section  77.  An  employe  or  his  legal  representatives 
shall  not  be  entitled  under  the  provisions  of  sections 
seventy-one  to  seventy-four,  inclusive,  to  any  right  of 
action  for  damages  against  his  employer  if  such  em- 
ploye knew  of  the  defect  or  negligence  which  caused  the 
injury,. and  failed  within  a  reasonable  time  to  give,  or 
cause  to  be  given,  information  thereof  to  the  employer, 
or  to  some  person  superior  to  himself  in  the  service  of 
the  employer  who  was  intrusted  with  general  superin- 
tendence. 

Section  78.  An  employer  who  shall  have  contributed 
to  an  insurance  fund  created  and  maintained  for  the 
mutual  purpose  of  indemnifying  an  employe  for  per- 
sonal injuries  for  which  compensation  may  be  recovered 
under  the  provisions  of  sections  seventy-one  to  seventy- 
four,  inclusive,  or  to  any  relief  society  formed  under 
the  provisions  of  sections  seventeen,  eighteen  and  nine- 
teen of  chapter  one  hundred  and  twenty-five,  may  prove 

in  mitigation  of  the  damages  recoverable  by  an  employe 
under  the  provisions  of  said  sections,  such  proportion 
of  the  pecuniary  benefit  which  has  been  received  by  such 
employe  from  any  such  fund  or  society  on  account  of 
such  contribution  of  said  employer,  as  the  contribution 
of  such  employer  to  such  fund  or  society  bears  to  the 
whole  contribution  thereto. 
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Section  79.  The  provisions  of  the  eight  preceding 
sections  shall  not  apply  to  injuries  caused  to  domestic 
servants  or  farm  laborers  by  fellow  employes. 


D. 

INDIANA  EMPLOYERS'  LIABILITY  ACT. 

(Burns'  Rev.  St.  Ind.  1901.)  i 

Injuries  to  Employes. 

Sec.  7083.  Liability  for  Personal  Injuries. — 1.  That 
every  railroad  or  other  corporation,  except  municipal, 
operating  in  this  state,  shall  be  liable  for  damages  for 
personal  injury  suffered  by  any  employe  while  in  its 
service,  the  employe  so  injured  being  in  the  exercise  of 
due  care  and  diligence,  in  the  following  cases: 

First.  When  such  injury  is  suffered  by  reason  of 
any  defect  in  the  condition  of  ways,  works,  plant,  tools 
and  machinery  connected  with  or  in  use  in  the  business 
of  such  corporation,  when  such  defect  was  the  result 
of  negligence  on  the  part  of  the  corporation,  or  some 
person  intrusted  by  it  with  the  duty  of  keeping  such 
way,~  works,  plant,  tools  or  machinery  in  proper  con- 
dition. 

Second.  Where  such  injury  resulted  from  the  negli- 
gence of  any  person  in  the  service  of  such  corporation, 
to  whose  order  or  direction  the  injured  employe  at  the 
time  of  the  injury  was  bound  to  conform,  and  did  con- 
form. 

Third.  Where  such  injury  resulted  from  the  act  or 
omission  of  any  person  done  or  made  in  obedience  to 

lActs  Ind.  1893,  c.  130. 

4S 
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any  rule,  regulation  or  by-law  of  such  corporation,  op 
in  obedience  to  the  particular  instructions  given  by  any 
person  delegated  with  the  authority  of  the  corporation 
in  that  behalf. 

Fourth.  Where  such  injury  was  caused  by  the  neg- 
ligence of  any  person  in  the  service  of  such  corporation 
who  has  charge  of  any  signal,  telegraph  office,  switch 
yard,  shop,  roundhouse,  locomotive  engine  or  train  upon 
a  railway,  or  where  such  injury  was  caused  by  the 
negligence  of  any  person,  co-employe  or  fellow  servant 
engaged  in  the  same  common  service  in  any  of  the  sev- 
eral departments  of  the  service  of  any  such  corporation, 
the  said  person,  co-employe  or  fellow  servant,  at  the 
time  acting  in  the  place,  and  performing  the  duty  of 
the  corporation  in  that  behalf,  and  the  person  so  in- 
jured, obeying  or  conforming  to  the  order  of  some  su- 
perior at  the  time  of  such  injury,  having  authority  to 
direct;  but  nothing  herein  shall  be  construed  to  abridge 
the  liability  of  the  corporation  under  existing  laws. 

7084.  [Repealed  by  Acts  1895,  c.  U.y 

7085.  Measure    of    Damages. — 3.  The    damages    re- 

2  Sec.  7084.  When  damages  not  recoverable. — 2.  Neither  an  em- 
ploye nor  his  legal  representative  shall  be  entitled  under  this  act 
to  any  right  of  compensation  or  remedy  against  the  corporation  in 
any  case  where  the  injury  results  from  obedience  to  any  order 
which  subjects  the  employe  to  palpable  danger,  nor  where  the  in- 
jury was  caused  by  the  incompetency  of  the  co-employe,  and  such 
incompetency  was  known  to  the  employe  injured;  or  such  injured 
employe,  in  the  exercise  of  reasonable  care,  might  have  discovered 
such  incompetency;  unless  the  employe  so  injured  gave  or  caused 
to  be  given  information  thereof  to  the  corporation  or  to  some  su- 
perior intrusted  with  the  general  superintendence  of  such  co-em- 
ploye, and  such  corporation  failed  or  refused  to  discharge  such  in- 
competent employe  within  a  reasonable  time,  or  failed  or  refused 
within  a  reasonable  time  to  investigate  the  alleged  incompetency  of 
the  co-employe  or  superior,  and  discharge  him  if  found  incompetent. 
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coverable  under  this  act,  shall  be  commensurate  with 
the  injury  sustained  unless  death  results  from  such 
injury,  when,  in  such  case,  the  action  shall  survive  and 
be  governed  in  all  respects  by  the  law  now  in  force  as 
to  such  actions:  provided,  that  where  any  such  person 
recovers  a  judgment  against  a  railroad  or  other  corpora- 
tion, and  such  corporation  takes  an  appeal,  and,  pend- 
ing such  appeal,  the  injured  person  dies,  and  the  judg- 
ment rendered  in  the  court  below  be  thereafter  reversed, 
the  right  of  action  of  such  person  shall  survive  to  his 
legal  representative. 

7086.  Laws  of  Other  States  not  a  Defense.— 4.  In 
case  any  railroad  corporation  which  owns  or  operates 
a  line  extending  into  or  through  the  state  of  Indiana 
and  into  or  through  another  or  other  states,  and  a  per- 
son in  the  employ  of  such  corporation,  a  citizen  of  this 
state,  shall  be  injured  as  provided  in  this  act,  in  any 
other  state  where  such  railroad  is  owned  or  operated, 
and  a  suit  for  such  injury  shall  be  brought  in  any  of 
the  courts  of  this  state,  it  shall  not  be  competent  for 
such  corporation  to  plead  or  prove  the  decisions  or  stat- 
utes of  the  state  where  such  person  shall  have  been  in- 
jured as  a  defense  to  the  action  brought  in  this  state. 

7087.  Contracts  of  Release  Void. — 5.  All  contracts 
made  by  railroads  or  other  corporations  with  their 
employes,  or  rules  or  regulations  adopted  by  any  cor- 
poration releasing  or  relieving  it  from  liability  to 
any  employe  having  a  right  of  action  under  the  provi- 
sions of  this  act  are  hereby  declared  null  and  void.  The 
provisions  of  this  act,  however,  shall  not  apply  to  any 
injuries  sustained  before  it  takes  effect,  nor  shall  it  af- 
fect in  any  manner  any  suit  or  legal  proceedings  pending 
at  the  time  it  takes  effect. 
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E. 

COLORADO  EMPLOYERS'  LIABILITY  ACT. 
(Mills'  Supp.  Ann.  St.  Colo.  1891-1896.)  i 

1511a.  Where,  after  the  passage  of  this  act,  personal 
injury  is  caused  to  an  employe,  who  is  himself  in  the 
exercise  of  due  care  and  diligence  at  the  time ;  i 

(1)  By  reason  of  any  defect  in  the  condition  of  the 
ways,  works  or  machinery  cimnected  with  or  used  in  the 
business  of  the  employer,  which  arose  from  or  had  not 
been  discovered  or  remedied  owing  to  the  negligence  of 
the  employer,  or  of  any  person  in  the  service  of  the  em- 
ployer, and  entrusted  by  him  with  the  duty  of  seeing 
that  the  ways,  works  and  machinery  were  in  proper 
condition;  or 

(2)  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer,  entrusted  with  exercising  super- 
intendence whose  sole  or  principal  duty  is  that  of  super- 
intendence ; 

(3)  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  the  charge  or  control  of 
any  switch,  signal,  locomotive  engine  or  train  upon  a 
railroad, — the  employe,  or  in  case  the  injury  results  in 
death  the  parties  entitled  by  law  to  sue  and  recover  for 
such  damages,  shall  have  the  same  right  of  compensa- 
tion and  remedy  against  the  employer,  as  if  the  employe 
had  not  been  an  employe  of  or  in  the  service  of  the  em- 
ployer or  engaged  in  his  or  its  works.  [Laws  1893,  p. 
129,  §  1.] 

1511b.  The  amount  of  compensation  recoverable  un- 
der this  act,  in  case  of  a  personal  injury  resulting  sole- 

1  Sess.  Laws  1893,  c.  77. 
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ly  from  the  negligence  of  a  co-employe,  shall  not  ex- 
ceed the  sum  of  five  thousand  dollars.  No  action  for 
the  recovery  of  compensation  for  injury  or  death  un- 
der this  act  shall  be  maintained  unless  written  notice 
of  the  time,  place  and  cause  of  the  injury  is  given  to 
the  employer  within  sixty  days,  and  the  action  is  com- 
menced within  two  years  from  the  occurrence  of  the  ac- 
cident causing  the  injury  or  death.  But  no  notice  given 
under  the  provisions  of  this  section  shall  be  deemed  in- 
valid or  insufficient  solely  by  reason  of  any  inaccuracy 
in  stating  the  time,  place  or  cause  of  injury :  provided,  it 
is  shown  that  there  was  no  intention  to  mislead,  and 
that  the  party  entitled  to  notice  was  not  in  fact  misled 
thereby.     [Laws  1893,  p.  129,  §  2.] 

1511c.  Whenever  an  employe  enters  into  a  contract, 
either  written  or  verbal,  with  an  independent  contrac- 
tor, to  do  part  of  such  employer's  work,  or  whenever 
such  contractor  enters  into  a  contract  with  a  subcon- 
tractor to  do  all  or  a  part  of  the  work  comprised  in  such 
contract  or  contracts  with  the  employer,  such  contract 
or  subcontract  shall  not  bar  the  liability  of  the  employer 
for  injuries  to  the  employes  of  such  contractor  or  sub- 
contractor, by  reason  of  any  defect  in  the  condition  of 
the  ways,  works,  machinery  or  plant,  if  they  are  the 
property  of  the  employer  or  furnished  by  him,  and  if 
such  defect  arose  or  had  not  been  discovered  or  reme- 
died through  the  negligence  of  the  employer  or  of  some 
person  entrusted  by  him  with  the  duty  of  seeing  that 
they  were  in  proper  condition.    [Laws  1893,  p.  130,  §  3.] 

1511d.  An  employe  or  those  entitled  by  law  to  sue 
and  recover,  under  the  provisions  of  this  act,  shall  not 
be  entitled  under  this  act  to  any  right  of  compensation 
or  remedy  against  his  employer  in  any  case  where  such 
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employe  knew  of  the  defect  or  negligence  which  caused 
the  injury,  and  failed  within  a  reasonable  time  to  give 
or  cause  to  be  given  information  thereof  to  the  employer 
or  to  some  person  superior  to  himself  in  the  service  of 
his  employer,  who  had  entrusted  to  him  some  general 
superintendence.     [Laws  1893,  p.  130,  §  4.] 

1511e.  If  the  injury  sustained  by  the  employe  is 
clearly  the  result  of  the  negligence,  carelessness  or  mis- 
conduct of  a  co-employe  the  co-employe  shall  be  equally 
liable  under  the  provisions  of  this  act,  with  the  em- 
ployer, and  may  be  made  a  party  defendant  in  all  ac- 
tions brought  to  recover  damages  for  such  injury.  Upon 
the  trial  of  such  action,  the  court  may  submit  to  and 
require  the  jury  to  find  a  special  verdict  upon  the  ques- 
tion as  to  whether  the  employer  or  his  vice  principal 
was  or  was  not  guilty  of  negligence  proximately  caus- 
ing the  injury  complained  of;  or  whether  such  injury 
resulted  solely  from  the  negligence  of  the  co-employe, 
and  in  case  the  jury  by  their  special  verdict  find  that 
the  injury  was  solely  the  result  of  the  negligence 
of  the  employer  or  vice  principal,  then  and  in  that 
case  the  jury  shall  assess  the  full  amount  of  plaintiff's 
damages  against  the  employer,  and  the  suit  shall  be 
dismissed  as  against  the  employe;  but  in  case  the  jury 
by  their  special  verdict  find  that  the  injury  resulted 
solely  from  the  negligence  of  the  co-employe,  the  jury 
may  assess  damages  both  against  the  employer  and  em- 
ploye.    [Laws  1893,  pp.  130,  131,  §  5.] 

Approved  April  8,  1893. 

COLORADO  FELLOW  SERVANTS'  ACT. 
(Sess.  Laws  1901,  c.  67.) 
Damages— Co.  Employe. 

An  act  to  give  a  right  of  action  against  an  employer  for 
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injuries  or  death  resulting  to  his  agents,  employes, 
or  servants,  either  from  the  employer's  negligence 
or  from  the  negligence  of  some  of  his  other  em- 
ployes, servants  or  agents,  and  to  repeal  all  acts 
and  parts  of  acts  in  conflict  herewith. 
Be  it  enacted  by  the  general  assembly  of  the  state  of 
Colorado : 

Section  1.  That  every  corporation,  company  or  in- 
dividual who  may  emj)loy  agents,  servants  or  employes, 
such  agents,  servants  or  employes  being  in  the  exercise 
of  due  care,  shall  be  liable  to  respond  in  damages  for 
injuries  or  death  sustained  by  any  such  agent,  employe 
or  servant,  resulting  from  the  carelessness,  omission  of 
duty  or  negligence  of  such  employer,  or  which  may 
have  resulted  from  the  carelessness,  omission  of  duty 
or  negligence  of  any  other  agent,  servant  or  employe  of 
the  said  employer,  in  the  same  manner  and  to  the  same 
extent  as  if  the  carelessness,  omission  of  duty  or  negli- 
gence causing  the  injury  or  death  was  that  of  the  em- 
ployer. 

Sec.  2.  All  acts,  and  parts  of  acts,  in  conflict  here- 
with are  hereby  repealed;  provided,  however,  that  this 
act  shall  not  be  construed  to  repeal  or  change  tlie  ex- 
isting laws  relating  to  the  right  of  the  person  injured, 
or  in  case  of  death,  the  right  of  the  husband  or  wife,  or 
other  relatives  of  a  deceased  person,  to  maintain  an 
action  against  the  employer. 
Approved  March  28,  lOOl.^ 

«  The  Intention  of  this  statute  is  to  do  away  with  the  fellow-serv- 
ant exemption  in  all  businesses  and  as  to  all  classes  of  servants. 
See  Brooks  v.  Mississippi  Cotton  Oil  Co.,  76  Miss.  874.  It  is  thus 
more  comprehensive  than  the  employers'  liability  act  (see  section  2), 
or  the  railroad  statutes  of  other  states  (see  section  73,  note  1;  Hunt 
V.  Chicago  &  N.  W.  R.  Co.,  26  Iowa,  363;  Murphy  v.  Chicago,  R.  I.  ft 
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WORKMEN'S  COMPENSATION  ACT,  1897. 
(60  &  61  Vict.  c.  37.) 

An  act  to  amend  the  law  with  respect  to  compensation 

to  workmen  for  accidental  injuries  suffered  in  the 

course  of  their  employment.     r(>th  Aug^ust.  1897.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty, 

by  and  with  the  advice  and  consent  of  the  Lords  Spirit- 

P.  R.  Co.,  45  Iowa,  661).  It  has  no  retroactive  effect  (see  section  3), 
and  is  constitutional  (see  section  4). 

It  is  no  longer  necessary  to  inquire  into  the  relative  rank  of  the 
negligent  or  the  injured  servant  (Houser  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  60  Iowa,  230),  nor  the  nature  of  the  duties  of  the  former.  The 
care  used  by  the  master  in  selecting  his  servants  is  also  immaterial, 
since,  whether  he  has  been  negligent  or  not,  he  is  nevertheless  re- 
sponsible for  his  servant's  acts. 

By  this  abrogation  of  the  fellow-servant  doctrine,  the  plaintiff  is 
given  the  rights  and  is  under  the  disabilities  of  one  invited  to  the 
premises  of  another  (section  83),  and  the  master  may  defend  against 
an  injury  to  the  same  extent  as  if  the  plaintiff  were  not  his  servant 
(section  82).  The  liability  imposed  upon  the  master  for  the  negli- 
gence of  his  servants  causing  injury  to  the  plaintiff  is  the  same  as 
if  the  plaintiff  were  a  stranger.  He  is  only  answerable  when  the 
negligence  arises  within  the  scope  of  the  employment.  Thus,  under 
the  Iowa  statute,  one  servant  struck  at  another,  who,  dodging, 
knocked  the  plaintiff  off  a  car  on  which  they  were  at  work,  and  it 
was  held  that,  as  the  negligence  was  not  within  the  scope  of  the 
employment,  there  could  be  no  liability.  Kincade  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  107  Iowa,  682.  So,  under  the  Wisconsin  act,  where 
the  defendant  was  building  a  railroad,  and  the  men,  at  their  own 
request,  lived  in  a  car  furnished  by  the  railroad,  and  went  to  and 
from  their  work  on  handcars,  there  was  no  liability  for  injuries  re- 
ceived through  the  collision  of  one  handcar  with  another  on  the 
return  from  work.  Benson  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  78 
Minn.  303.  See,  also,  section  13.  The  Colorado  statute  does  not 
say,  as  do  some  of  the  others,  that  the  negligence  must  be  in  dis- 
charge of  the  servant's  duties,  but  it  is  to  be  so  construed,  since 
the  negligent  employe  is  an  "agent  or  servant"  only  while  perform- 
ing his  stipulated  duties  and  acting  within  the  scope  of  his  author- 
ity. It  does  not  appear  that  the  statute  requires  any  change  in  the 
common-law  rule  of  respondeat  superior,  but  simply  makes  this  rule 
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ual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1 — (1)   If  in  any  employment  to  which  this  act  ap- 

applicable  to  servants.  To  give  a  cause  of  action,  the  plaintiff  would 
be  required  to  show,  as  would  a  stranger,  that  the  negligence  arose 
within  the  scope  of  emplojmient. 

The  statute  has  not  affected  the  doctrine  of  assumption  of  risk 
further  than  to  strike  from  its  disabilities  the  fellow-servant  exemp- 
tion. The  plaintiff  cannot  recover  for  the  incidental  dangers  of  the 
business  (sections  90,  91),  or  for  obvious  dangers  existing  when  he 
entered  the  employment  (sections  92,  95),  or  those  subsequently 
arising  which  he  knows  and  appreciates  (section  114).  It  was  at 
first  doubted  whether  the  passage  of  the  employers'  liability  act  had 
not  affected  these  risks,  but  it  is  now  settled  that  it  did  not  (sec- 
tion 117).  Thus,  the  servant  takes  the  risk  of  the  conditions  of  the 
place  of  work,  as  the  presence  of  cattle  chutes  near  the  track  (Keist 
V.  Chicago  Great  Western  R.  Co.,  110  Iowa,  32),  or  improper  appli- 
ances furnished  for  his  use  (Anderson  v.  Illinois  Cent.  R.  Co.,  109 
Iowa,  524).  Even  though  another  servant  may  negligently  direct  the 
use  of  unsafe  materials,  etc.,  the  plaintiff  cannot  recover  if  he  knows 
their  dangerous  condition,  and  uses  them.  Such  is  the  ruling  under 
the  Georgia  and  Florida  statutes.  "The  deceased  was  an  employe 
of  the  defendant.  He  used  a  defectively  stanchioned  car,  with 
knowledge  of  its  defective  and  dangerous  condition,  himself  aiding 
in  rendering  it  defective.  The  defendant  had  done  its  duty  in  sup- 
plying perfectly  constructed  and  securely  stanchioned  cars,  and  had 
no  direct  instrumentality  In  putting  the  car  in  its  temporarily  de- 
fective condition.  It  was  rendered  temporarily  defective  by  an  ill- 
advised  order  from  another  employe  of  the  same  defendant,  who 
was  a  superior  officer,  it  is  true;  but,  under  these  repeated  decisions, 
it  makes  no  difference  under  this  statute.  Where  an  employe  uses 
dangerous  and  defective  appliances  with  knowledge  of  their  danger- 
ousness  and  defectiveness,  he  cannot  recover,  even  though  he  uses 
them  by  the  direct  command  of  a  superior  who  is  also  an  employe 
of  the  same  company."  Duval  v.  Hunt,  34  Fla.  85,  109.  Also  West- 
ern A.  R.  Co.  V.  Adams,  55  Ga.  279;  Baker  v.  Western  &  A.  R.  Co.. 
68  Ga.  699. 

The  plaintiff  must  himself  exercise  care,  and,  if  the  negligence  of 
another  exposes  him  to  danger,  he  is  bound  to  use  care  to  avoid  it. 
Roul  V.  East  Tennessee,  V.  &  G.  Ry.  Co.,  85  Ga.  197. 


682  APPENDIX. 

plies  personal  injury  by  accident  arising  out  of  and  in 
the  course  of  the  employment  is  caused  to  a  workman^ 
his  employer  shall,  subject  as  hereinafter  mentioned,  be 
liable  to  pay  compensation  in  accordance  with  the  first 
schedule  to  this  act. 

(2)  Provided  that:— 

(a)  The  employer  shall  not  be  liable  under  this  act 
in  respect  of  any  injury  which  does  not  disable  the  work- 
man for  a  period  of  at  least  two  weeks  from  earning 
full  wages  at  the  work  at  which  he  was  employed; 

(b)  When  the  injury  was  caused  by  the  personal 
negligence  or  wilful  act  of  the  employer,  or  of  some  per- 
son for  whose  act  or  default  the  employer  is  responsible, 
nothing  in  this  act  shall  affect  any  civil  liability  of  the 
employer,  but  in  that  case  the  workman  may,  at  his 
option,  either  claim  compensation  under  this  act,  or 
take  the  same  proceedings  as  were  open  to  him  before 
the  commencement  of  this  act;  but  the  employer  shall 
not  be  liable  to  pay  compensation  for  injury  to  a  work- 
man by  accident  arising  out  of  and  in  the  course  of  the 
employment  both  independently  of  and  also  under  this 
act,  and  shall  not  be  liable  to  any  proceedings  inde- 
pendently of  this  act,  except  in  case  of  such  personal 
negligence  or  wilful  act  as  aforesaid ; 

(c)  If  it  is  proved  that  the  injury  to  a  workman  is 
attributable  to  the  serious  and  wilful  misconduct  of 
that  workman,  any  compensation  claimed  in  respect 
of  that  injury  shall  be  disallowed. 

(3)  If  any  question  arises  in  any  proceedings  under 
this  act  as  to  the  liability  to  pay  compensation  under  this 
act  (including  any  question  as  to  whether  the  employ- 
ment is  one  to  which  this  act  applies),  or  as  to  tl^e 
amount  or  duration  of  compensation  under  this  act, 
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the  question,  if  not  settled  by  agreement,  shall,  sub- 
ject to  the  provisions  of  the  first  schedule  to  this  act, 
,be  settled  by  arbitration,  in  accordance  with  the  sec- 
ond schedule  to  this  act. 

(4)  If,  within  the  time  hereinafter  in  this  act  limit- 
ed for  taking  proceedings,  an  action  is  brought  to  re- 
cover damages  independently  of  this  act  for  injury 
caused  by  any  accident,  and  it  is  determined  in  such 
action  that  the  injury  is  one  for  which  the  employer  is 
not  liable  in  such  action,  but  that  he  would  have  been 
liable  to  pay  compensation  under  the  provisions  of  this 
act,  the  action  shall  be  dismissed ;  but  the  court  in  which 
the  action  is  tried  shall,  if  the  plaintiff  shall  so  choose, 
proceed  to  assess  such  compensation,  and  shall  be  at 
liberty  to  deduct  from  such  compensation  all  the  costs 
which,  in  its  judgment,  have  been  caused  by  the  plain- 
tiff bringing  the  action  instead  of  proceeding  under 
this  act. 

In  any  proceeding  under  this  subsection,  when  the 
court  assesses  the  compensation  it  shall  give  a  certifi- 
cate of  the  compensation  it  has  awarded  and  the  direc- 
tions it  has  given  as  to  the  deduction  for  costs,  and 
such  certificate  shall  have  the  force  and  effect  of  an 
award  under  this  act. 

(5)  Nothing  in  this  act  shall  affect  any  proceeding 
for  a  fine  under  the  enactments  relating  to  mines  or  fac- 
tories, or  the  application  of  any  such  fine,  but  if  any 
such  fine,  or  any  part  thereof,  has  been  applied  for  the 
benefit  of  the  person  injured,  the  amount  so  applied 
shall  be  taken  into  account  in  estimating  the  compensa- 
tion under  this  act. 

2 — (1)  Proceedings  for  the  recovery  under  this  act 
of  compensation  for  an  injury  shall  not  be  maintain- 
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able  unless  notice  of  the  accident  has  been  given  as 
soon  as  practicable  after  the  happening  thereof  and 
before  the  workman  has  voluntarily  left  the  employ- 
ment in  which  he  was  injured,  and  unless  the  claim 
for  compensation  with  respect  to  such  accident  has 
been  made  within  six  months  from  the  occurrence  of 
the  accident  causing  the  injury,  or,  in  case  of  death, 
within  six  months  from  the  time  of  death.  Provided 
always  that  the  want  of  or  any  defect  or  inaccuracy  in 
such  notice  shall  not  be  a  bar  to  the  maintenance  of 
such  proceedings,  if  it  is  found  in  the  proceedings  for 
settling  the  claim  that  the  employer  is  not  prejudiced 
in  his  defence  by  the  want,  defect,  or  inaccuracy,  or 
that  such  want,  defect,  or  inaccuracy  was  occasioned 
by  mistake  or  other  reasonable  cause. 

(2)  Notice  in  respect  of  an  injury  under  this  act 
shall  give  the  name  and  address  of  the  person  injured, 
and  shall  state  in  ordinary  language  the  cause  of  the 
injury  and  the  date  at  which  it  was  sustained,  and  shall 
be  served  on  the  employer,  or,  if  there  is  more  than  one 
employer,  upon  one  of  such  employers. 

(3)  The  notice  may  be  served  by  delivering  the  same 
to  or  at  the  residence  or  place  of  business  of  the  per- 
son on  whom  it  is  to  be  served. 

(4)  The  notice  may  also  be  served  by  post  by  a  reg- 
istered letter  addressed  to  the  person  on  whom  it  is  to 
be  served  at  his  last  known  place  of  residence  or  place 
of  business,  and  if  served  by  post  shall  be  deemed  to 
have  been  served  at  the  time  when  the  letter  contain- 
ing the  same  would  have  been  delivered  in  the  ordinary 
course  of  post,  and  in  proving  the  service  of  such  no- 
tice it  shall  be  sufficient  to  prove  that  the  notice  was 
properly  addressed  and  registered. 
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(5)  Where  the  employer  is  a  body  of  persons  cor- 
porate or  unincorporate,  the  notice  may  also  be  served 
by  delivering  the  same  at,  or  by  sending  it  by  post  in  a 
registered  letter  addressed  to  the  employer  at,  the  of- 
fice, or,  if  there  be  more  than  one  office,  any  one  of  the 
offices  of  such  body. 

3 — (1)  If  the  Registrar  of  Friendly  Societies,  after 
taking  steps  to  ascertain  the  views  of  the  employer  and 
workmen,  certifies  that  any  scheme  of  compensation, 
benefit,  or  insurance  for  the  workmen  of  an  employer 
in  any  employment,  whether  or  not  such  scheme  in- 
cludes otlier  employers  and  their  workmen,  is  on  the 
whole  not  less  favorable  to  the  general  body  of  work- 
men and  their  dependents  than  the  provisions  of  this 
act,  the  employer  may,  until  the  certificate  is  revoked, 
contract  with  any  of  those  workmen  that  the  provi- 
sions of  the  scheme  shall  be  substituted  for  the  provi- 
sions of  this  act,  and  thereupon  the  employer  shall  be 
liable  only  in  accordance  with  the  scheme,  but,  save  as 
aforesaid,  this  act  shall  apply  notwithstanding  any 
contract  to  the  contrary  made  after  the  commencement 
of  this  act. 

(2)  The  registrar  may  give  a  certificate  to  expire 
at  the  end  of  a  limited  period  not  less  than  five  years. 

(3)  No  scheme  shall  be  so  certified  which  contains  an 
obligation  upon  the  workmen  to  join  the  scheme  as  a 
condition  of  their  hiring. 

(4)  If  complaint  is  made  to  the  Registrar  of  Friend- 
ly Societies  by  or  on  behalf  of  the  workmen  of  any  em- 
ployer that  the  provisions  of  any  scheme  are  no  longer 
on  the  whole  so  favourable  to  the  general  body  of  work- 
men of  such  employer  and  their  dependents  as  the  provi- 
sions of  this  act,  or  that  the  provisions  of  such  scheme 
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are  being  violated,  or  that  the  scheme  is  not  being  fair- 
ly administered,  or  that  satisfactory  reasons  exist  for 
revoking  the  certificate,  the  registrar  shall  examine  into 
the  complaint,  and,  if  satisfied  that  good  cause  exists 
for  such  complaint,  shall,  unless  the  cause  of  complaint 
is  removed,  revoke  the  certificate. 

(5)  When  a  certificate  is  revoked  or  expires  any 
moneys  or  securities  held  for  the  purpose  of  the  scheme 
shall  be  distributed  as  may  be  arranged  between  the 
employer  and  workmen,  or  4s  may  be  determined  by  the 
Registrar  of  Friendly  Societies  in  the  event  of  a  dif- 
ference of  opinion. 

(6)  Whenever  a  scheme  has  been  certified  as  afore- 
said, it  shall  be  the  duty  of  the  employer  to  answer  all 
such  inquiries  and  to  furnish  all  such  accounts  in  re- 
gard to  the  scheme  as  may  be  made  or  required  by  the 
Registrar  of  Friendly  Societies. 

(7)  The  Chief  Registrar  of  Friendly  Societies  shall 
include  in  his  annual  report  the  particulars  of  the  pro- 
ceedings of  the  registrar  under  this  act. 

4.  Where,  in  an  employment  to  which  this  act  ap- 
plies, the  undertakers  as  hereinafter  defined  contract 
with  any  person  for  the  execution  by  or  under  such  con- 
tractor of  any  work,  and  the  undertakers  would,  if  such 
work  were  executed  by  workmen  immediately  employ- 
ed by  them,  be  liable  to  pay  compensation  under  this 
act  to  those  workmen  in  respect  of  any  accident  aris- 
ing out  of  and  in  the  course  of  their  employment,  the 
undertakers  shall  be  liable  to  pay  to  any  workman  em- 
ployed in  the  execution  of  the  work  any  compensation 
which  is  payable  to  the  workman  (whether  under  this 
act  or  in  respect  of  personal  negligence  or  wilful  act 
independently  of  this  act)  by  such  contractor,  or  would 
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be  so  payable  if  such  contractor  were  an  employer  to 
whom  this  act  applies. 

Provided  that  the  undertakers  shall  be  entitled  to  be 
indemnified  by  any  other  person  who  would  have  been 
liable  independently  of  this  section. 

This  section  shall  not  apply  to  any  contract  with  any 
person  for  the  execution  by  or  under  such  contractor 
of  any  work  which  is  merely  ancillary  or  incidental  to, 
and  is  no  part  of,  or  process  in,  the  trade  or  business 
carried  on  by  such  undertakers  respectively. 

5 — (1)  Where  any  employer  becomes  liable  under 
this  act  to  pay  compensation  in  respect  of  any  accident, 
and  is  entitled  to  any  sum  from  insurers  in  respect  of 
the  amount  due  to  a  workman  under  such  liability,  then 
in  the  event  of  the  employer  becoming  bankrupt,  or 
making  a  composition  or  arrangement  with  his  credit- 
ors, or  if  the  employer  is  a  company  of  the  company 
having  commenced  to  be  wound  up,  such  workman  shall 
have  a  first  charge  upon  the  sum  aforesaid  for  the 
amount  so  due,  and  the  judge  of  the  county  court  may 
direct  the  insurers  to  pay  such  sum  into  the  Post  Of- 
fice Savings  Bank  in  the  name  of  the  registrar  of  such 
court,  and  order  the  same  to  be  invested  or  applied  in 
accordance  with  the  provisions  of  the  first  schedule 
hereto  with  reference  to  the  investment  in  the  Post  Of- 
fice Savings  Bank  of  any  sum  allotted  as  compensation, 
and  those  provisions  shall  apply  accordingly. 

(2)  In  the  application  of  this  section  to  Scotland, 
the  words  "have  a  first  charge  upon"  shall  mean  "be 
preferentially  entitled  to." 

6.  Where  the  injury  for  which  compensation  is  pay- 
able under  this  act  was  caused  under  circumstances 
creating  a  legal  liability  in  some  person  other  than  the 
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employer  to  pay  damages  in  respect  thereof,  the  work- 
man may,  at  his  option,  proceed,  either  at  law  against 
that  person  to  recover  damages,  or  against  his  em- 
ployer for  compensation  under  this  act,  but  not  against 
both,  and  if  compensation  be  paid  under  this  act,  the 
employer  shall  be  entitled  to  be  indemnified  by  the  said 
other  person. 

7 — (1)  This  act  shall  apply  only  to  employment  by 
the  undertakers  as  hereinafter  defined,  on  or  in  or 
about  a  railway,  factory,  mine,  quarry,  or  engineering 
work,  and  to  employment  by  the  undertakers  as  herein- 
after defined  on  in  or  about  any  building  which  ex- 
ceeds thirty  feet  in  height,  and  is  either  being  construct- 
ed or  repaired  by  means  of  a  scaffolding,  or  being  de- 
molished, or  on  which  machinery  driven  by  steam, 
water,  or  other  mechanical  power,  is  being  used  for  the 
purpose  of  the  construction,  repair,  or  demolition 
thereof. 

(2)   In  this  act— 

"Railway"  means  the  railway  of  any  railway  com- 
pany to  which  the  Regulation  of  Railways  Act,  1873, 
applies,  and  includes  a  light  railway  made  under  the 
Light  Railways  Act,  1896;  and  "railway"  and  "railway 
company"  have  the  same  meaning  as  in  the  said  acts 
of  1873  and  1896 : 

"Factory"  has  the  same  meaning  as  in  the  Factory 
and  Workshop  Acts,  1878  to  1891,  and  also  includes 
any  dock,  wharf,  quay,  warehouse,  machinery,  or  plant, 
to  which  any  provision  of  the  Factory  Acts  is  applied 
by  the  Factory  and  Workshop  Act,  1895,  and  every 
laundry  worked  by  steam,  water,  or  other  mechanical 
power : 

"Mine"  means  a  mine  to  which  the  Coal  Mines  Regu- 
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lation  Act,  1887,  or  the  Metallil'erous  Mines  Regula- 
tion Act,  1872,  applies: 

"Quarry"  means  a  quarry  under  the  Quarries  Act, 
1894: 

"Engineering  work"  means  any  work  of  construc- 
tion or  alteration  or  repair  of  a  railroad,  harbour,  dock, 
^canal,  or  sewer,  and  includes  any  other  work  for  the 
construction,  alteration,  or  repair  of  which  machinery 
driven  by  steam,  water,  or  other  mechanical  power  is 
used: 

"Undertakers"  in  the  case  of  a  railway  means  the 
railway  company;  in  the  case  of  a  factory,  quarry,  or 
laundry  means  the  occupier  thereof  within  the  meaning 
of  the  Factor}^  and  Workshop  Acts,  1878  to  1895;  in  the 
case  of  a  mine  means  the  owner  thereof  within  the 
meaning  of  the  Coal  Mines  Regulation  Act,  1887,  or 
the  Metalliferous  Mines  Regulation  Act,  1872,  as  the 
case  may  be,  and  in  the  case  of  an  engineering  work 
means  the  person  undertaking  the  construction,  altera- 
tion, or  repair;  and  in  the  case  of  a  building  means  the 
persons  undertaking  the  construction,  repair  or  demo- 
lition : 

"Employer"  includes  any  body  of  persons  corporate 
or  unincorporate  and  the  legal  personal  representative 
of  a  deceased  employer : 

"Workman"  includes  every  person  who  is  engaged  in 
an  employment  to  which  this  act  applies,  whether  by 
way  of  manual  labour  or  otherwise,  and  whether  his 
agreement  is  one  of  service  or  apprenticeship  or  other- 
wise, and  is  expressed  or  implied,  is  oral  or  in  writing. 
Any  reference  to  a  workman  who  has  been  injured 
shall,  where  the  workman  is  dead,  include  a  reference 
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to  his  legal  personal  representative  or  to  his  depend- 
ents, or  other  person  to  whom  compensation  is  payable: 
"Dependents"  means — 

(a)  In  Eni^land  and  Ireland,  such  members  of  the 
workman's  family  specified  in  the  Fatal  Accidents  Act, 
184G,  as  were  wholly  or  in  part  dependent  upon  the 
earnings  of  the  workman  at  the  time  of  his  death ;  and 

(b)  In  Scotland,  such  of  the  persons  entitled  ac- 
cording to  the  law  of  Scotland  to  sue  the  employer  for 
damages  or  solatium  in  respect  of  the  death  of  the  work- 
man, as  were  wholly  or  in  part  dependent  upon  the 
earnings  of  the  workman  at  the  time  of  his  death. 

(3)  A  workman  employed  in  a  factory  which  is  a 
shipbuilding  yard  shall  not  be  excluded  from  this  act 
by  reason  only  that  the  accident  arose  outside  the  yard 
in  the  course  of  his  work  upon  a  vessel  in  any  dock, 
river,  or  tidal  water  near  the  yard. 

8 — (1)  This  act  shall  not  apply  to  persons  in  the 
naval  or  military  service  of  the  crown,  but  otherwise 
shall  apply  to  any  employment  by  or  under  the  crown 
to  which  this  act  would  apply  if  the  employer  were  a 
private  person. 

(2)  The  treasury  may,  by  warrant  laid  before  par- 
liament, modify  for  the  purposes  of  this  act  their  war- 
rant made  under  section  one  of  the  Superannuation  Act, 
1887,  and  notwithstanding  anything  in  that  act,  or  any 
such  warrant,  may  frame  a  scheme  with  a  view  to  its 
being  certified  by  the  Registrar  of  Friendly  Societies 
under  this  act. 

9.  Any  contract  existing  at  the  commencement  of 
this  act,  whereby  a  workman  relinquishes  any  right 
to  compensation  from  the  employer  for  personal  in- 
jury arising  out  of  and  in  the  course  of  his  employment, 
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shall  not,  for  the  purposes  of  this  act,  be  deemed  to  con- 
tinue  after  the  time  at  which  the  workman's  contract 
of  service  would  determine  if  notice  of  the  determina- 
tion thereof  were  given  at  the  commencement  of  this 
act. 

10 — (1)  This  act  shall  come  into  operation  on  the 
first  day  of  July  one  thousand  eight  hundred  and  nine- 
ty-eight. 

(2)  This  act  may  be  cited  as  the  \Vorkmen's  Com- 
pensation Act,  1897. 


SCHEDULES. 

First  Schedule — Scale  and  Conditions  of  Compen- 
sation— Scale. 

(1)   The  amount  of  compensation  under  tliis  act  shall 
be— 

(A)  Where  death  results  from  the  injury — ■ 
(i)  If  the  workman  leaves  any  depeiHlcnts  wholly  de- 
pendent upon  his  earnings  at  the  time  of  his  death,  a 
sum  equal  to  his  earnings  in  the  employment  of  the 
same  employer  during  the  three  ^ears  next  preceding 
the  injury,  or  the  sum  of  one  hundred  and  fifty  pounds, 
whichever  of  those  sums  is  the  larger,  but  not  exceed- 
ing in  any  case  three  hundred  pounds,  provided  that 
the  amount  of  any  weekly  payments  made  under  this 
act  shall  be  deducted  from  such  sum,  and  if  the  period 
©f  the  workman's  employment  by  the  said  employer 
has  been  less  than  the  said  three  j'ears,  then  the  amount 
of  his  earnings  during  the  said  three  years  shall  be 
deemed  to  be  156  times  his  average  weekly  earnings 
during  the  period  of  his  actual  employment  under  the 
said  employer ; 
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(ii)  If  the  workman  does  not  leave  any  such  de- 
pendents, but  leaves  any  dependents  in  part  depend- 
ent upon  his  earnings  at  the  time  of  his  death,  such 
sum,  not  exceeding  in  any  case  the  amount  payable  un- 
der the  foregoing  provisions,  as  maA^  be  agreed  upon. 
or,  in  default  of  agreement,  may  be  determined,  on  arbi- 
tration under  this  act,  to  be  reasonable  and  propor- 
tionate to  the  injury  to  the  said  dependents;  and 

(iii)  If  he  leaves  no  dependents,  the  reasonable  ex- 
penses of  his  medical  attendance  and  burial,  not  exceed- 
ing ten  pounds ; 

(B)  Where  total  or  partial  incapacity  for  work  re- 
sults from  the  injury-,  a  weekly  payment  during  the  in- 
capacity after  the  second  week  not  exceeding  fifty  per 
cent,  of  his  average  weekly  earnings  during  the  previ- 
ous twelve  months,  if  he  has  been  so  long  employed,  but 
if  not,  then  for  any  less  period  during  which  he  has  been 
in  the  employment  of  the  same  employer,  such  weekly 
payment  not  to  exceed  one  pound. 

(2)  In  fixing  the  amount  of  the  weekly  payment,  re- 
gard shall  be  had  to  the  difference  between  the  amount 
of  the  average  weekly  earnings  of  the  workman  before 
the  accident  and  the  average  amount  which  he  is  able 
to  earn  after  the  accident,  and  to  any  payment  not  being 
wages  which  he  may  receive  from  the  employer  in  re- 
spect of  his  injury  during  the  period  of  his  incapacity, 

(3)  Where  a  workman  has  given  notice  of  an  acci- 
dent, he  shall,  if  so  required  by  the  employer,  submit 
himself  for  examination  by  a  duly  qualified  medical 
practitioner  provided  and  paid  by  the  employer,  and  if 
he  refuses  to  submit  himself  to  such  examination,  or  in 
any  way  obstructs  the  same,  his  right  to  compensation, 
and  any  proceeding  under  this  act  in  relation  to  com- 
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pensation,  shall  be  suspended  until  such  examination 
takes  place. 

(4)  The  payment  shall,  in  case  of  death,  be  made  to 
the  legal  personal  representative  of  the  workman,  or, 
if  he  has  no  legal  personal  representative,  to  or  for  the 
benefit  of  his  dependents,  or,  if  he  leaves  no  dependents, 
to  the  person  to  whom  the  expenses  are  due;  and  if 
made  to  the  legal  personal  representative  shall  be  paid 
by  him  to  or  for  the  benefit  of  the  dependents  or  other 
person  entitled  thereto  under  this  act. 

(5)  Any  question  as  to  who  is  a  dependent,  or  as 
to  the  amount  payable  to  each  dependent,  shall,  in  de- 
fault of  agreement,  be  settled  by  arbitration  under  this 
act. 

(6)  The  sum  allotted  as  compensation  to  a  depend- 
ent may  be  invested  or  otherwise  applied  for  the  bene- 
fit of  the  person  entitled  thereto,  as  agreed,  or  as  or- 
dered by  the  committee  or  other  arbitrator. 

(7)  Any  sum  which  is  agreed  or  is  ordered  by  the 
committee  or  arbitrator  to  be  invested  may  be  invested 
in  whole  or  in  part  in  the  Post  Office  Savings  Bank  by 
the  registrar  of  the  county  court  in  his  name  as  reg- 
istrar. 

(8)  Any  sum  to  be  so  invested  may  be  invested  in  the 
purchase  of  an  annuity  from  the  National  Debt  Com- 
missioners through  the  Post  Office  Savings  Bank,  or  be 
accepted  by  tlie  postmaster-general  as  a  deposit  in  the 
name  of  the  registrar  as  such,  and  the  provisions  of  any 
statute  or  regulations  respecting  the  limits  of  deposits 
in  savings  bank,  and  the  declaration  to  be  made  by  a 
depositor,  shall  not  apply  to  such  sums. 

(9)  No  part  of  any  money  invested  in  the  name  of 
the  registrar  of  any  county  court  in  the  Post  Office  Sav- 
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ings  Bauk  under  this  act  shall  be  paid  out,  except  upon 
authority  addressed  to  the  postmaster-general  by  the 
treasury  or  by  the  judge  of  the  county  court. 

(10)  Any  person  deriving  any  benefit  from  any  mon- 
eys invested  in  a  post  oflice  savings  bank  under  the 
provisions  of  this  act  may,  nevertheless,  open  an  ac- 
count in  a  post  ojBflce  savings  bank  or  in  any  other  sav- 
ings bank  in  his  own  name  without  being  liable  to  any 
penalties  imposed  by  any  statute  or  regulations  in  re- 
spect of  the  opening  of  accounts  in  two  savings  banks, 
or  of  two  accounts  in  the  same  savings  bank. 

(11)  Any  workman  receiving  weekly  payments  un- 
der this  act  shall,  if  so  required  by  the  employer,  or  by 
any  person  by  whom  the  employer  is  entitled  under  this 
act  to  be  indemnified,  from  time  to  time  submit  him- 
self for  examination  by  a  duly  qualified  medical  prac- 
titioner provided  and  paid  by  the  employer,  or  such 
other  person ;  but  if  the  workman  objects  to  an  ex- 
amination by  that  medical  practitioner,  or  is  dissatis- 
fied by  the  certificate  of  such  practitioner  upon  his  con- 
dition when  communicated  to  him,  he  may  submit  him- 
self for  examination  to  one  of  the  medical  practitioners 
appointed  for  the  purposes  of  this  act,  as  mentioned 
in  the  second  schedule  to  this  act,  and  the  certificate 
of  that  medical  practitioner  as  to  the  condition  of  the 
workman  at  the  time  of  the  examination  shall  be  given 
to  the  employer  and  workman,  and  shall  be  conclusive 
evidence  of  that  condition.  If  the  workman  refuses^  to 
submit  himself  to  such  examination,  or  in  any  way 
obstructs  the  same,  his  right  to  such  weekly  payments 
shall  be  suspended  until  such  examination  has  taken 
place. 

(12)  Any  weekly  payment  may  be  reviewed  at  the 
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request  either  of  the  employer  or  of  the  workman,  and 
on  such  review  may  be  ended,  diminislied  or  increased, 
subject  to  the  maximum  above  provided,  and  the  amount 
of  payment  shall,  in  default  of  agreement,  be  settled 
by  arbitration  under  this  act. 

(13)  Where  any  weekl}'^  payment  has  been  continued 
for  not  less  than  six  months,  the  liability  therefor  may, 
on  the  application  by  or  on  behalf  of  the  employer,  be 
redeemed  by  the  payment  of  a  lump  sum,  to  be  settled, 
in  default  of  agreement,  by  arbitration  under  this  act, 
and  such  lump  sum  may  be  ordered  by  the  committee 
or  arbitrator  to  be  invested  or  otherwise  applied  as 
above  mentioned. 

(14)  A  weekly  payment,  or  a  sum  paid  by  way  of 
redemption  thereof,  shall  not  be  capable  of  being  as- 
signed, charged,  or  attached,  and  shall  not  pass  to  any 
other  person  by  operation  of  law,  nor  shall  any  claim  be 
set  off  against  the  same. 

(15)  Where  a  scheme  certified  under  this  act  pro- 
vides for  payment  of  compensation  by  a  friendly  »<> 
ciety,  the  provisions  of  the  proviso  to  the  first  sub- 
section of  section  eight,  section  sixteen,  and  section 
forty-one  of  the  Friendly  Societies  Act,  1896,  shall  not 
apply  to  such  society  in  respect  of  such  scheme. 

(16)  In  the  application  of  this  schedule  to  Scotland 
the  expression  "registrar  of  the  county  court"  means 
"sheriff  clerk  of  the  county"  and  "judge  of  the  county 
court"  means  "sheriff." 

(17)  In  the  application  of  this  act  to  Ireland  the 
provisions  of  the  County  Officers  and  Courts  (Ireland) 
Act,  1877,  with  respect  to  money  deposited  in  the  Post 
Office  Savings  Bank  under  that  act  shall  apply  to  money 
invested  in  the  Post  Office  Savings  Bank  under  this 
act. 
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Second  Schedule — Arbitration. 

The  following  provisions  shall  apply  for  settling  any 
matter  which  under  this  act  is  to  be  settled  by  arbitra- 
tion : — 

(1)  If  any  committee,  representative  of  an  employer 
and  his  workmen,  exists  with  power  to  settle  matters 
under  this  act  in  the  case  of  the  employer  and  workmen, 
the  matter  shall,  unless  either  party  objects,  by  notice 
in  writing  sent  to  the  other  party  before  the  commit- 
tee meet  to  consider  the  matter,  be  settled  by  the  arbi- 
tration of  such  committee,  or  be  referred  by  them  in 
their  discretion  to  arbitration  as  hereinafter  provided. 

(2)  If  either  party  so  objects,  or  there  is  no  such 
committee,  or  the  committee  so  refers  the  matter  or 
fails  to  settle  the  matter  within  three  months  from  the 
date  of  the  claim,  the  matter  shall  be  settled  by  a  sin- 
gle arbitrator  agreed  on  by  the  parties,  or  in  the  ab- 
sence of  agreement  by  the  county  court  judge,  according 
to  the  procedure  prescribed  by  rules  of  court,  or  if  in 
England  the  lord  chancellor  so  authorises,  according  to 
the  like  procedure,  by  a  single  arbitrator  appointed  by 
such  county  court  judge. 

(3)  Any  arbitrator  appointed  by  the  county  court 
judge  shall,  for  the  purposes  of  this  act,  have  all  the 
powers  of  a  county  court  judge,  and  shall  be  paid  out 
of  moneys  to  be  provided  by  parliament  in  accordance 
with  regulations  to  be  made  by  the  treasury. 

(4)  The  Arbitration  Act,  1889,  shall  not  apply  to  any 
arbitration  under  this  act ;  but  an  arbitrator  may,  if  he 
thinks  fit,  submit  any  question  of  law  for  the  decision 
of  the  county  court  judge,  and  the  decision  of  the  judge 
on  any  question  of  law,  either  on  such  submission,  or 
in  any  case  where  he  himself  settles  the  matter  under 
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this  act  shall  be  final,  unless  witliin  the  time  and  in 
accordance  with  the  conditions  prescribed  by  rules  of 
the  supreme  court  either  party  appeals  to  the  court  of 
appeal;  and  the  county  court  judge,  or  the  arbitrator 
appointed  by  him,  shall,  for  the  purpose  of  an  arbitra- 
tion under  this  act,  have  the  same  powers  of  procuring 
the  attendance  of  witnesses  and  the  production  of  docu- 
ments as  if  the  claim  for  compensation  had  been  made 
by  plaint  in  the  county  court. 

(5)  Rules  of  court  may  make  provision  for  the  ap- 
pearance in  any  arbitration  under  this  act  of  any  party 
by  some  other  person. 

(6)  The  costs  of  and  incident  to  the  arbitration  and 
proceedings  connected  therewith  shall  be  in  the  discre- 
tion of  the  arbitrator.  The  costs,  whether  before  an 
arbitrator  or  in  the  county  court,  shall  not  exceed  the 
limit  prescribed  by  rules  of  court,  and  shall  be  taxed 
in  manner  prescribed  by  those  rules. 

(7)  In  the  case  of  the  death  or  refusal  or  inability 
to  act  of  an  arbitrator,  a  judge  of  the  high  court  at 
chambers  may,  on  the  application  of  any  party,  appoint 
a  new  arbitrator. 

(8)  Where  the  amount  of  compensation  under  this 
act  shall  have  been  ascertained,  or  any  weekly  payment 
varied,  or  any  other  matter  decided,  under  this  act, 
cither  by  a  committee  or  by  an  arbitrator  or  by  agree- 
ment, a  memorandum  thereof  shall  be  sent,  in  manner 
prescribed  by  rules  of  court,  by  the  said  committee  or 
arbitrator,  or  by  any  party  interested,  to  the  registrar 
of  the  county  court  for  the  district  in  which  any  persou 
entitled  to  such  compensation  resides,  who  shall,  sub- 
ject to  such  rules,  on  being  satisfied  as  to  its  genuine- 
ness, record  such  memorandum  in  a  spedail   register 
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without  fee,  and  thereupon  the  said  memorandum  shall 
for  all  purposes  be  enforceable  as  a  county  court  judg- 
ment. Provided  that  the  county  court  judge  may  at  any 
time  rectify  such  register. 

(9)  Where  any  matter  under  this  act  is  to  be  done 
in  a  county  court,  or  by  to  or  before  the  judge  or  reg- 
istrar of  a  county  court,  then,  unless  the  contrary  in- 
tention appear,  the  same  shall,  subject  to  rules  of  court, 
be  done  in,  or  by  to  or  before  the  judge  or  registrar  of, 
the  county  court  of  the  district  in  which  all  the  parties 
concerned  reside,  or  if  they  reside  in  different  districts 
the  district  in  which  the  accident  out  of  which  the  said 
matter  arose  occurred,  without  prejudice  to  any  trans- 
fer in  manner  provided  by  rules  of  court. 

(30)  The  duty  of  a  county  court  judge  under  this 
act,  or  of  an  arbitrator  appointed  by  him,  shall,  sub- 
ject to  rules  of  court,  be  part  of  the  duties  of  the  county 
conrt,  and  the  oJSicers  of  the  court  shall  act  accordingly, 
and  rules  of  court  may  be  made  both  for  any  purpose 
for  which  this  act  authorizes  rules  of  court  to  be  made, 
and  also  generally  for  carrying  into  effect  this  act  so 
far  as  it  affects  the  county  court,  or  an  arbitrator  ap- 
pointed by  the  judge  of  the  county  court,  and  proceed- 
ings in  the  county  court  or  before  any  such  arbitrator, 
and  such  rules  may,  in  England,  be  made  by  the  fiye 
judges  of  the  county  courts  appointed  for  the  making 
of  rules  under  section  one  hundred  and  sixty-four  of 
the  County  Conrts  Act,  1888,  and  when  allowed  by  the 
lord  chancellor,  as  provided  by  that  section,  shall  have 
full  effect  without  any  further  consent. 

(11)  No  court  fee  shall  be  payable  by  any  party  in 
respect  of  any  proceeding  under  this  act  in  the  county 
court  prior  to  the  award. 
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(12)  Any  sum  awarded  as  compensation  shall  be 
paid  on  the  receipt  of  the  person  to  whom  it  is  payable 
under  any  agreement  or  award,  and  his  solicitor  or 
agent  shall  not  be  entitled  to  recover  from  him,  or  to 
claim  a  lien  on,  or  deduct  any  amount  for  costs  from, 
the  said  sum  awarded,  except  such  sum  as  may  be 
awarded  by  the  arbitrator  or  county  court  judge,  or  an 
application  made  by  either  party  to  determine  the 
amount  of  costs  to  be  paid  to  the  said  solicitor  or  agent, 
such  sum  to  be  awarded  subject  to  taxation  and  to  the 
scale  of  costs  prescribed  by  rules  of  court. 

(13)  The  secretary  of  state  may  appoint  legally 
qualified  medical  practitioners  for  the  purpose  of  this 
act,  and  any  committee,  arbitrator,  or  judge  may,  sub- 
ject to  regulations  made  by  the  secretary  of  state  and 
tbe  treasury,  appoint  any  such  practitioner  to  report 
on  any  matter  which  seems  material  to  any  question 
arising  in  the  arbitration ;  and  the  expense  of  any  such 
medical  practitioner  shall,  subject  to  treasury  regula- 
tions, be  paid  out  of  moneys  to  be  provided  by  parlia- 
m»it. 

(14)  In  the  application  of  this  schedule  to  Scot- 
land— 

(a)  "Sheriflf"  shall  be  substituted  for  "county  court 
judge,"  "sheriflf  court"  for  "county  court,"  "action"  foi- 
"plaint,"  "sheriff  clerk"  for  "registrar  of  the  county 
court,"  and  "act  of  sederunt"  for  "rules  of  court." 

(b)  Any  award  or  agreement  as  to  compensation 
under  this  act  may  be  competently  recorded  for  execu- 
tion in  the  books  of  council  and  session  or  sheriff  court 
books,  and  shall  be  enforceable  in  like  manner  as  a 
recordeiTdecree  arbitral : 

(c)  Any  application  to  the  sheriff  as  arbitrator  shall 
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be  heard,  tried,  and  determined  snmmarily  in  the  man- 
ner provided  by  the  fifty-second  section  of  the  Sheriff 
Courts  ( Scotland )  Act,  1876,  save  only  that  parties  may 
be  represented  by  any  person  authorized  in  writing  to  ap- 
pear for  them  and  subject  to  the  declaration  that  it  shall 
be  competent  to  either  party  within  the  time  and  in  ac- 
cordance with  the  conditions  prescribed  by  act  of  seder- 
unt to  require  the  sheriff  to  state  a  case  on  any  question 
of  law  determined  by  him,  and  his  decision  thereon 
in  such  case  may  be  submitted  to  either  division  of  the 
court  of  session,  who  may  hear  and  determine  the  same 
finally,  and  remit  to  the  sheriff  with  instruction  as  to 
the  judgment  to  be  pronounced. 

(15)  Paragraphs  four  and  seven  of  this  schedule 
shall  not  apply  to  Scotland. 

(16)  In  the  application  of  this  schedule  to  Ireland 
the  expression  "county  court  judge"  shall  include  the  re- 
corder of  any  city  or  town. 


An  act  to  extend  the  benefits  of  the  Workmen's  Compen- 
sation Act,  1897,  to  workmen  in  agriculture.  63  & 
64  Vict.  c.  22.    [30th  July,  1900.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spirit- 
ual and  Temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1 — (1)  From  and  after  the  commencement  of  this 
act,  the  Workmen's  Compensation  Act,  1897,  shall  ap- 
ply to  the  employment  of  workmen  in  agriculture  by 
any  employer  who  habitually  employs  one  or  more  work- 
men in  such  employment. 

(2)  Where  any  such  employer  agrees  with  a  contrac- 
tor for  the  execution  by  or  under  that  contractor  of 
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any  work  in  agriculture,  section  four  of  the  Workmen's 
Compensation  Act,  1897,  shall  apply  in  respect  of  any 
workman  emploj'ed  in  such  work  as  if  that  employer 
were  an  undertaker  within  the  moaning  of  that  act. 

Provided  that,  where  the  contractor  provides  and 
uses  machinery  driven  by  mechanical  power  for  the 
purpose  of  threshing,  ploughing,  or  other  agricultural 
work,  he,  and  he  alone,  shall  be  liable  under  this  act 
to  pay  compensation  to  any  workman  employed  by  him 
on  such  work. 

(3)  Where  any  workman  is  employed  by  the  same 
employer  mainly  in  agricultural  but  partly  or  occa- 
sionally in  other  work,  this  act  shall  apply  also  to  the 
employment  of  the  workman  in  such  other  work. 

The  expression  "agriculture"  includes  horticulture, 
forestry,  and  the  use  of  land  for  any  purpose  of  hus- 
bandry, inclusive  of  the  keeping  or  breeding  of  live 
stock,  poultry,  or  bees,  and  the  growth  of  fruit  and  vege- 
tables. 

2.  This  act  may  be  cited  as  the  Workmen's  Compensa- 
tion Act,  1900,  and  shall  be  read  as  one  with  the  Work- 
men's Compensation  Act,  1897,  and  that  act  and  this 
act  may  be  cited  together  as  the  Workmen's  Compensa- 
tion Acts,  1897  and  1900. 

3.  This  act  shall  come  into  operation  on  the  first  day 
of  July,  one  thousand  nine  hundred  and  one. 


702  APPENDIX. 

G. 

NEW  YORK  EMPLOYERS'  LIABILITY  ACT. 
(Laws  1902,  c.  600.) 

An  Act  to  extend  and  regulate  the  liability  of  employers 
to  make  compensation  for  personal  injuries  suffere<l 
by  employes. 

The  people  of  the  state  of  New  York,  represented  in 
senate  and  assembly,  do  enact  as  follows : 

Section  1.  Where,  after  this  act  takes  effect,  personal 
injury  is  caused  to  an  employe  who  is  himself  in  the  exer- 
cise of  due  care  and  diligence  at  the  time : 

1.  By  reason  of  any  defect  in  the  condition  of  the 
ways,  works  or  machinery  connected  with  or  used  in  the 
business  of  the  employer  which  arose  from  or  had  not 
been  discovered  or  remedied  owing  to  the  negligence  of 
the  employer  or  of  any  person  in  the  service  of  the  em- 
ployer and  intrusted  by  him  with  the  duty  of  seeing  that 
the  ways,  works  or  machinery  were  in  proper  condition ; 

2.  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  intrusted  with  and  exercising 
superintendence  whose  sole  or  principal  duty  is  that  of 
superintendence,  or  in  the  absence  of  such  superintend- 
ent, of  any  person  acting  as  superintendent  with  the  au- 
thority or  consent  of  such  employer; 

3.  The  employe,  or  in  case  the  injury  results  in  deatli, 
the  executor  or  administrator  of  a  deceased  employe  who 
has  left  him  surviving  a  husband,  wife  or  next  of  kin, 
shall  have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  employe  had  not  beeii  an 
employe  of  nor  in  the  service  of  the  employer  nor  en- 
gaged in  his  work.  The  provisions  of  law  relating  to  ac- 
tions for  causing  death  by  negligence,  so  far  as  the  same 
are  consistent  with  this  act,  shall  apply  to  an  actioii 
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brought  by  an  executor  or  administrator  of  a  deceased 
employe  suing  under  the  provisions  of  this  act. 

Sec.  2.  No  action  for  recovery  of  compensation  for 
injury  or  death  under  this  act  shall  be  maintained  unless 
notice  of  the  time,  place,  and  cause  of  the  injury  is  given 
to  the  employer  within  one  hundred  and  twenty  days 
and  the  action  is  commenced  within  one  year  after  the 
occurrence  of  the  accident  causing  the  injury  or  death. 
The  notice  required  by  this  section  shall  be  in  writing 
and  signed  by  the  person  injured  or  by  some  one  in  his 
behalf,  but  if  from  physical  or  mental  incapacity  it  is 
impossible  for  the  person  injured  to  give  notice  within 
the  time  provided  in  said  section,  he  may  give  the  same 
within  ten  days  after  such  incapacity  is  removed.  In 
case  of  his  death  without  having  given  such  notice,  his 
executor  or  administrator  may  give  such  notice  within 
sixty  days  after  his  appointment,  but  no  notice  under 
the  provisions  of  this  section  shall  be  deemed  to  be  in- 
valid or  insufficient  solely  by  reason  of  any  inaccuracy 
in  stating  the  time,  place  or  cause  of  the  injury  if  it  be 
shown  that  there  was  no  intention  to  mislead  and  that 
the  party  entitled  to  notice  was  not  in  fact  misled  there- 
by. The  notice  required  by  this  section  shall  be  served 
on  the  employer  or  if  there  is  more  than  one  employer, 
upon  one  of  such  employers,  and  may  be  served  by  de- 
livering the  same  to  or  at  the  residence  or  place  of  busi- 
ness of  the  person  on  whom  it  is  to  be  served.  The  notice 
may  be  served  by  post  by  letter  addressed  to  the  person 
on  whom  it  is  to  be  served,  at  his  last  known  place  of 
residence  or  place  of  business  and  if  served  by  post  shall 
be  deemed  to  have  been  served  at  the  time  when  the 
letter  containing  the  same  would  be  delivered  in  the 
ordinary  course  of  the  post.  When  the  employer  is  a 
corporation,  notice  shall  be  served  by  delivering  the  same 
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or  by  sending  it  by  post  addressed  to  the  office  or  prin- 
cipal place  of  business  of  such  corporation. 

Sec.  3.  An  employe,  by  entering  upon  or  continuing 
in  the  service  of  the  employer,  shall  be  presumed  to  have 
assented  to  the  necessary  risks  of  the  occupation  or  em- 
ployment and  no  others.  The  necessary  risks  of  the 
occupation  or  employment  shall,  in  all  cases  arising  aft- 
er this  act  takes  effect  be  considered  as  including  those 
risks,  and  those  only,  inherent  in  the  nature  of  the  busi- 
ness which  remain  after  the  employer  has  exercised  due 
care  in  providing  for  the  safety  of  his  employes,  and  has 
complied  with  the  laws  affecting  or  regulating  such  busi- 
ness or  occupation  for  the  greater  safety  of  such  em- 
ployes. In  an  action  maintained  for  the  recovery,  of 
damages  for  personal  injuries  to  an  emi)loye  received 
after  this  act  takes  effect,  owing  to  any  cause  for  which 
the  employer  would  otherwise  be  liable,  the  fact  that  the 
emploj^e  continued  in  the  service  of  the  employer  in  the 
same  place  and  course  of  employment  after  the  discovery 
by  such  employe,  or  after  he  had  been  informed  of,  the 
danger  of  personal  injury  therefrom,  shall  not,  as  a  mat- 
ter of  law,  be  considered  as  an  assent  by  such  employe 
to  the  existence  or  continuance  of  such  risks  of  personal 
injury  therefrom,  or  as  negligence  contributing  to  such 
injury.  The  question  whether  the  employe  understood 
and  assumed  the  risk  of  such  injury,  or  was  guilty  of 
contributory  negligence,  by  his  continuance  in  the  same 
place  and  course  of  employment  with  knowledge  of  the 
risk  of  injury  shall  be  one  of  fact,  subject  to  the  usual 
powers  of  the  court  in  a  proper  case  to  set  aside  a  ver- 
dict rendered  contrary  to  the  evidence.  An  employe,  or 
his  legal  representative,  shall  not  be  entitled  under  this 
act  to  any  right  of  compensation  or  remedy  against  the 
employer  in  any  case  where  such  employe  knew  of  the 
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defect  or  nep:lip[ence  which  caused  the  injury  and  failed, 
within  a  reasonable  time,  to  give,  or  cause  to  be  §iven,  in- 
formation thereof  to  the  employer,  or  to  some  person 
superior  to  himself  in  the  service  of  the  employer  who 
had  intrusted  to  him  some  general  superintendence,  un- 
less it  shall  appear  on  the  trial  that  such  defect  or  negli- 
gence was  known  to  such  employer,  or  superior  person, 
prior  to  such  injuries  to  the  employe.^ 

1  The  last  sentence  beginning,  "An  employe,  or  his  legal  represen- 
tative," is  an  adoption  of  similar  provisions  found  in  the  other  em- 
ployers' liability  acts  (see  section  117,  supra),  and  does  not  affect 
the  construction  of  the  rest  of  the  section. 

The  evident  purpose  of  the  statute  is,  in  every  case,  to  submit  to 
the  jury  the  question  of  the  servant's  assent  to  undertake  a  risk 
arising  from  the  master's  negligence,  and  to  strip  the  court  of  the 
power  to  make  a  finding  on  that  issue.  The  statute  does  not  change 
the  common-law  rule  of  assumption  of  risks.  It  merely  deals  with 
the  effect  to  be  given  to  certain  evidence.  Heretofore,  when  a  serv- 
ant entered  an  employment  where  there  were  dangerous  conditions 
which  a  master  might,  if  he  chose,  diminish  or  remove,  the  serv- 
ant was  held  to  have  assumed  the  risk  if  he  knew  or  was  bound 
to  know  the  danger.  The  fact  of  acceptance  of  employment  with 
such  knowledge  was  evidence  that  he  assented  to  take  the  risk. 
The  court  said  no  other  inference  than  that  of  assent  could  possi- 
bly be  drawn  from  this  evidence,  and  consequently  found  that  he 
did  consent,  and  therefore,  as  a  matter  of  law,  assumed  the  risk. 
The  statute  now  provides  that  this  question  of  assent  is  to  be  found 
by  the  jury;  in  other  words,  that  the  fact  of  accepting  a  dangerous 
employment  does  not  necessarily  show  consent,  but  that  other  infer- 
ences may  be  drawn  from  it.  In  much  the  same  way,  when,  after 
the  employment  was  entered  into,  an  unforeseen  danger  arose  from 
the  master's  negligence,  and  was  known  to  the  servant,  the  court 
said  that  the  fact  that  the  servant  continued  at  work  in  face  of 
the  danger  was  evidence  that  he  waived  the  master's  default,  and 
consented  to  run  the  risk.  The  court,  declaring  that  this  was  the 
proper  and  the  only  inference  to  be  drawn  from  his  conduct,  found 
as  a  fact  that  the  servant  consented,  and  thereby,  as  a  matter  of 
law,  assumed  the  risk.  This  inference  of  consent  might,  however, 
be  rebutted  by  evidence  that  the  servant  was  induced  to  remain  at 
work  through  fear  of  discharge  or  under  a  promise  of  repair,  and  in 

4£ 
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Sec.  4.  An  employer  who  shall  have  contributed  to  an 
insurance  fund  created  and  maintained  for  the  mutual 
purpose  of  indemnifying  an  employe  for  personal  inju- 
ries, for  which  compensation  may  be  recovered  under 
this  act,  or  to  any  relief  society  or  benefit  fund  created 
under  the  laws  of  this  state,  may  prove  in  mitigation  of 
damages  recoverable  by  an  employe  under  this  act  such 

•such  a  case  the  issue  of  his  consent  was  submitted  to  the  jury. 
The  statute  now  declares  that  the  fact  of  continuing  at  work  with 
knowledge  of  the  risk  does  not  necessarily  show  an  assent  to  under- 
take it,  and  this  question  is  in  every  case  to  be  determined  by  the 
jury.     See  sections  88,  92,  114. 

The  effect  of  the  statute  is  therefore  to  require  the  jury  to  find 
whether  or  not  the  plaintiff  consented  to  run  the  risk  in  all  cases 
where  the  question  of  consent  is  material;  that  is,  in  cases  where 
the  master  permits  dangerous  conditions  to  exist,  and  the  plaintiff, 
linowing  of  them,  enters  the  employment,  and  where,  after  entry 
into  the  employment,  unforeseen  risks  arise  through  the  master's 
•default,  and  the  servant  remains  at  work  with  knowledge  of  them. 
In  the  latter  case  the  statute  brings  about  the  result  which  the 
English  courts  have  reached  without  the  aid  of  the  legislature  (sec- 
tion 114a,  supra),  and  the  rule  seems  sound.  But  in  the  former 
case  the  statute  is  radical.  It  is  believed  that  the  words,  "by  en- 
tering upon  or  continuing  in  the  service,"  in  the  first  line,  require 
the  jury  to  find  the  question  of  consent  when  the  employment  is  first 
accepted,  although  it  is  to  be  noted  that  later  in  the  statute  the 
words  "entering  upon"  are  omitted,  and  the  provision  is,  "continued 
in  the  service  of  the  employer  in  the  same  place  and  course  of  em- 
ployment." Is  it  possible  to  draw  any  other  inference  than  "as- 
sent" from  the  fact  of  accepting  employment?  If  there  is  no  other 
infererce,  then,  if  the  jury  find  the  servant  did  not  assent  to  the 
risk,  they  are  decidirg  contrary  to  the  evidence,  and  the  verdict 
mu-it  be  set  aside.  The  danger  is  known,  and  the  plaintiff  may 
work  there  or  not,  as  he  chooses.  He  chooses  to  go  to  work;  or 
he  chooses  to  go  to  v/ork,  but  says  the  danger  must  be  removed, 
or  that  he  is  unv.'illing  to  incur  it.  In  either  case  his  acceptance 
of  the  emplo3'ment  would  seem  to  be  the  strongest  evidence  possi- 
ble that  he  was  willing  to  take  his  chance  of  injury  for  the  sake  of 
working  there.  If  it  is  true  that  the  proper  or  the  only  inference 
from  such  evidence  is  consent  to  take  the  risk,  then  a  jury  is  bound 
to  find  that  the  plaintiff  did  consent,  and,  if  they  find  otherwise,  the 
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proportion  of  the  pecuniary  benefit  which  has  been  re- 
ceived by  such  employe  from  such  fund  or  society  on 
account  of  such  contribution  of  employer,  as  the  contri- 

court  is  bound  to  set  the  verdict  aside.  No  statute  is  sound  wliicli 
permits  a  ^ess  to  take  the  place  of  opinion  from  the  evidence  sub- 
mitted. 

The  statute  only  deals  with  this  question  of  consent  to  undertake 
a  risk  which  the  master  might  by  due  care  have  prevented,  but 
has  not;   in  other  words,  it  deals  with  risks  which  a  servant  may 
assume  because  he  is  an  invited  person,  not  the  risks  which  he  is 
bound  to  assume  because  he  is  a  servant.     The  statute,  therefore, 
has  not  changed  the  rule  that  a  servant  is  presumed  to  assume  the 
risks  arising  from  dangers  incidental  to  the  business,  including  the 
negligence  of  fellow  servants,  which  due  care  cannot  prevent.     It 
adopts  the  common-law  rule  and  definition  of  incidental  risks.   Thus, 
in  Pantzar  v.  Tilly  Foster  Iron  Min.   Co.,  99  N.  Y.  368,  376.  it  is 
said:  "The  rule  that  the  servant  takes  the  risk  of  the  service  pre- 
supposes that  the  master  has  performed  the  duties  of  caution,  care, 
and  vigilance  which  the  law  casts  upon  him.     •     *     *     It  is  those 
risks  alone  which  cannot  be  obviated   by  the  adoption  of  reason- 
able measures  of  precaution  by  the  master   that  the    servant  as- 
sumes."    See,  also,  McGovern  v.  Central  Vermont  R.  Co.,  123  N.  Y. 
280,  286  (subsidence  of  grain  in  bin).    The  following  are  examples 
of  incidental  risks  which  the  court,  as  a  matter  of  law,  holds  that  a 
servant  assumes:     Bohn  v.  Havemeyer,  114  N.  Y.  296   (subsidence 
of  sugar  in  bin) ;  Hannigan  v.  Lehigh  &  H.  R.  Ry.  Co.,  157  N.  Y.  244, 
and  see  Goodrich  v.  New  York  Cent.  &  H.  R.  R.  Co.,  116  N.  Y.  398 
(coupling  cars);  Arnold  v.  Delaware  &  H.  Canal  Co.,  125  N.  Y.  15 
(removing  defective  cars) ;   Boldt  v.  New  York  Cent.  R.  Co.,  18  N. 
Y.  432;   Brick  v.  Rochester,  N.  Y.  &  P.  R.  Co.,  98  N.  Y.  211,  and 
Kennedy  v.  Manhattan  Ry.  Co.,  145  N.  Y.  288  (construction  or  repair 
of  tracks);   Sisco  v.  Lehigh  &  H.  R.  Ry.  Co.,  145  N.  Y.  296   (mail 
crane  near  track);  Davidson  v.  Cornell,  132  N.  Y.  228  (fall  of  gird- 
ers);    Flood    V.  Western    Union    Tel.  Co.,   131  N.  Y.    603    (break- 
ing of  cross-arm  of  telegraph  pole) ;   Olive  v.  Whitney  Marble  Co., 
103  N.  Y.  292  (testing  boilers) ;  Cullen  v.  Norton,  126  N.  Y.  1  (blast- 
ing in  quarry) ;  Fannessey  v.  Western  Union  Tel.  Co.,  6  Misc.  Rep. 
(N.  Y.)    322    (clearing  debris);    Daly  v.  Alexander  Smith  ft  Sons 
Carpet  Co.,  69  Hun  (N,  Y.)  77  (wire  flying  from  loom);  Crispin  v. 
Babbitt,  81  N.  Y.  516   (negligence  of  fellow  servants).     See  supra, 
SS  90,  91. 
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bntion  of  such  employer  to  such  fund  or  society  bears  to 
the  whole  contribution  thereto. 

Sec.  5.  Every  existing  right  of  action  for  negligence 
or  to  recover  damages  for  injuries  resulting  in  death  is 
continued  and  nothing  in  this  act  contained  shall  be 
construed  as  limiting  any  such  right  of  action,  nor  shall 
the  failure  to  give  the  notice  provided  for  in  section  two 
of  this  act  be  a  bar  to  the  maintenance  of  a  suit  upon 
any  such  existing  right  of  action. 

Sec.  6.  This  act  shall  take  effect  July  first,  nineteen 
hundred  and  two. 

Approved . 
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ACCIDENT.  234.  237. 

ACCIDENTAL  CONDITION,  210,  219,  221. 
see  "Defe^t  in  Condition." 

ACTION, 

by  master  or  Injured  servant  against  negligent  servant,  23. 
under  statutes  regulating  conduct  of  business,  246  et  seq. 

ADMIRALTY, 

test  of  jurisdiction  is  place  where  injury  occurred,  37. 

federal  courts  will  enforce  state  statute  by  action  in  per- 
sonam, 37. 

libel  in  rem  if  statute  permits  a  lien,  37. 

whether  libel  in  rem  will  lie  if  statute  does  not  permit  a  lien,  S7. 

statute  of  state  where  vessel  is  owned  enforced  when  injury 
happens  on  high  seas,  38. 

no  damages  for  death,  save  under  statute,  93. 

rule  of  contributory  negligence,  372,  note. 

AGENT, 

agency  doctrine  ground  of  master's  liability,  8.  287. 
authority  to  receive  notice  of  injury,  179. 
notice  to  be  given  him  In   his  capacity  as  agent  of  the  de- 
fendant, 179. 

ALABAMA, 

text  of  statute,  661. 

4» 
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ALABAMA— Cont'd. 

foreign  corporations  may  be  sued  only  upon  causes  arising 
within  the  state,  51,  note. 

statutes  giving  remedy  for  death  by  •wrongful  act,  95. 

distinction  between  adult  and  minor  not  preserved  in  Employ- 
ers' Liability  Act,  97. 

statute  giving  remedy  against  common  carriers  for  death,  con- 
stitutional, 33,  note. 

otherwise  as  to  statute  for  death  of  minor,  against  firms  and 
corporations,  33. 

•exemplary  damages,  96. 

damages  for  injuries,  99.  ^ 

damages  for  death,  100. 

dependency,  101. 

surplus  income,  102. 

jule  as  to  assumption  of  risk  by  remaining  at  work,  578  et  seq. 

AL.IBN, 

may  sue  under  act,  133., 

AMENDMENT, 

of  notice  after  suit  brought,  not  permitted,  184. 

of  complaint  after  period  of  bringing  suit  under  act  has  passed, 

187. 
does  not  set  up  new  cause  of  action  when  it  restates  particulars 
of  action,  188. 

when  it  cures  defective  pleading,  189. 

when,  in  Alabama,  it  adds  count  on  act,  189. 

when  it  adds  count  on  another  clause  of  act,  189. 
does  set  up  new  cause  of  action  when  it  adds  new  parties,  188. 

changes  beneficiaries,  188. 

adds  count  under  act,  188. 

declares  on  foreign  statute,  188. 
consent  to  filing  amendment  does  not  waive  objection  that  it 

is  offered  too  late,  189. 
conflict  of  laws,  191. 

APPEAL, 

effect  of  ruling  of  court  based  upon  appearance  of  plaintiff,  or 
upon  a  view,  621,  note. 
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APPLIANCES, 

duty  to  furnish  stock  of  suitable  appllancea,  191,  J13. 
negligent  use  of  proper  appliances,  213,  222. 
not  a  part  of  ways,  works,  or  machinery,  214,  note,  223. 
constructed  by  servant,  do  not  charge  master  with  responsl 

blUty,  214,  note,  228,  230,  note, 
risks  of,  446,  note, 
promise  to  repair  or  to  furnish,  586, 
see  "Tools;"  "Defect  In  Condition." 

APPRECIATION  OF  RISK, 

s«e  "Assumption  of  Risk;"  "Knowledge." 

ASSETS, 

damages  recovered  for  death  are  not,  104,  106,  112,  118, 
right  of  action  to  recover  damages  for  death  sufficient  to  give 
probate  court  jurisdiction,  127. 

ASSUMPTION  OP  RISK, 

meaning  of  phrase,  356, 

confusion  in  use  of  it,  357. 
defenses  to  action  for  negligence,  357. 
phrase  used  to  cover  disabilities  peculiar  to  servant,  358. 
defense  of  contributory  negligence,  358,  371. 
defense  of  volenti  non  fit  Injuria,  358,  378. 
risks  as  to  which  no  duty  is  owed,  370,  471  et  seq. 
assumption  of  risk  does  not  rest  on  ground  of  contract,  359,  600. 
distinction  between  contract  of  service  and  contract  of  hiring. 
359.  504. 
between   disabilities  imposed   by  contract  of   service   and 

contributory  negligence,  387. 
between   disabilities   imposed  by   contract  of  service  and 

volenti  non  fit  Injuria,  479. 
br*.ween   contributory   negligence  and   volenti   non   fit   in- 
juria, 384. 

Contractual  assumption  of  bisks,  393  et  seq. 

defines  risks  assumed  when  plaintiff  enters  service,  367,  393. 
measures  duty  owed  by  master,  367,  393. 
covers  risk  of  negligence  of  fellow  servants,  393. 

of  dangers  incidental  to  the  nature  of  the  business,  398. 
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ASSUMPTION  OF  RISK— Cont'd. 

of  extraordinary  conditions  known  to  servant  at  the  time, 
393. 
grounds  upon  which  these  disabilities  are  based,  394-396. 
contractual  assumption  applies  only  to  servants,  394,  note,  475. 

does  not  apply  to  convicts,  477,  note, 
duties  and  disabilities  fixed  by  conditions  when  contract  is  en- 
tered into,  393,  399. 
master  may  not  increase  risks,  399. 

putting  in  set  screw,  399. 

changing  direction  of  running  trains,  399. 

using  different  cars,  399. 

newly-varnished   stairs,   399. 

Negligence  of  felloiv  servant, 
rule  of  policy,  368,  394,  400. 
not  based  on  contract,  or  on  maxim,  "Volenti  non  fit  injuria," 

395,  401. 
rule  applies  to  minors,  400,  433,  note, 
not  limited  by  scope  of  employment,  396. 
master's  negligence  not  assumed,  399,  401. 
master  cannot  escape  responsibility  by  delegating  performance 

of  his  duties  to  servant,  197,  400,  401. 
who  are  fellow  servants,  197,  259. 

negligence  of  incompetent  fellow  servants  not  assumed,  260,  402. 
who  are  incompetent  servants,  404,  note, 
general  reputation,  404,  note, 
notice  to  master  of  incompetence,  405. 
specific  acts  of  negligence,  405. 
ordinary  risk  of  business,  407. 
previous  negligence  of  fellow  servants  an  ordinary  risk,  407. 

Dangers  incidental  to  nature  of  business, 

are  assumed  because  plaintiff  is  a  servant,  394. 

not  based  on  maxim,  "Volenti  non  fit  injuria,"  395. 

not  limited  by  scope  of  employment,  396. 

master  may  carry  on  dangerous  business,  406. 

permanent  risks  natural  to  business  are  assumed,  407. 

these  are  dangers  beyond  master's  control,  406. 

servant  presumed  to  know  dangers  incidental  to  business,  407. 

negligence  of  fellow  servants,  407. 

previous  negligence  of  fellow  servants,  407. 
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hiring  incompetent  servant,  407,  note. 

railroad  dangers,  408. 

collisions,  408. 

moTing  trains,  408. 

shifting  cars,  408. 

method  of  running  cars,  408. 

coupling  cars,  408. 

foreign  cars,  408.  ' 

drawbars,  408,  409. 

Inspecting  cars,  409. 

defectlye  cars,  409. 

omission  to  give  notice  of  defect,  409. 

switch  near  track,  410. 

low  bridge,  410. 

oil  box  on  track,  410. 

curves  in  track,  410. 

steep  grades,  410. 

track  being  built,  410. 

defective  spiking,  410. 

high  speed,  410. 

explosion  of  boiler,  410. 

car  wheels  defective,  410. 

live  engine,  410. 

Jerk  in  starting,  410. 

going  on  running  board  of  engine,  411. 

method  of  loading  cars,  411. 

street  railways,  411. 

swing  of  car.  411. 

people  on  running  board,  411,  note. 

runaway  horses,  411. 

unloading  ship,  411. 

Jumping  ashore,   411. 

open  hatchway,  412. 

slipping  of  rope,  412. 

electricity,  412. 

rotten  poles,  412. 

insufficiently  guyed  gin  pole,  413. 

live  wires,  413. 

mining,  413. 

falling  objects  in  mine,  413. 

construction  of  buildings,  413. 
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manufacturing,  414. 

breaking  glass,  414,  note. 

splinter  from  hammer,  414,  note. 

wet  floor,  414,  note. 

trap  door,  414,  note. 

piling  boards,  414,  note. 

tripod  falling,  414,  note. 

shafting   falling,    414,   note. 

master's  lack  of  care  not  an  ordinary  risk,  414. 
transitory  risks,  415  et  seq. 

are  dangers  incidental  to  nature  of  business,  408,  418. 
duty  to  maintain  reasonably  safe  place  for  work  does  not  ap- 
ply where  progress  of  the  work  renders  place  unsafe,  415. 
cannot  warn  of  passing  risks,  415. 
classification  of  transitory  risks,  415. 

rock  in  mine  falling,  416,  note. 

clearing  room  shattered  by  explosion,  416. 

repairing  bridge,   417,   note. 

clearing  landslide  from  track,  417,  note. 

stepping  on  sawn  joist,  417. 

stepping  on  projecting  timber,  417,  note, 

manhole  in  ship  being  built,  417,  note. 

open  hole,  417,  note. 

trap  door,  417. 

damp  molds,  417. 

unloading  coal,  417. 

wet  and  slippery  beam,  419,  note. 

broken  cars,  418. 

circular  saw,  419. 

crack  in  side  of  trench,  418. 

dynamite  in  trench,  419,  note. 

failure  of  dynamite  to  explode,  419,  note. 
duty  of  warning  in  regard  to  transitory  risks,  418. 

Dangers  arising  from  the  existing  condition  of  affairs. 

are  dangers  within  master's  control,  421. 

no  duty  on  master,  apart  from  statute,  to  change  the  conditions 

of  his  business,  422. 
duty  may  be  imposed  by  statute,  593  et  seq. 
risks  assumed   by   servant  because   he   is   an   invited   person, 

367,  420. 
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rule  depends  upon  majcim,  "Volenti  non  fit  Injuria,"  898. 
plaintiff  must  know  and  appreciate  risks,  and  consent  to  Incur 

them,  396. 
scope  of  employment  defines  the  risks  assumed,  397. 
statement  of  rule,  423. 

acceptance  of  employment  Is  an  acceptance  of  the  risks,  421. 
complaining  of  condition  does  not  affect  assumption  If  employ- 
ment is  accepted,  426. 
servant  assumes  dangers  which  he  knows,  426. 
source  of  knowledge  immaterial,  426. 

method  of  drawing  shoring  from  trench,  426,  note. 

objects  near  track,  426,  note. 

spikes  in  sleepers,  427,  note. 

wedge  on  track,  427,  note. 

unblocked  frogs,  427,  note. 

roadbed  out  of  repair,  427,  note. 

unblocked  rails,  427,  note. 

defective  cars,  427,  note. 

defective  handcar,  427,  note. 

no  bell  In  cab,  427,  note. 

defective  switch,  427,  note. 

making  flying  switch,  427,  note. 

jolting  of  cars,  427,  note. 

trap  doors,  427,  note. 

elevator  hole,  427,  note. 

hole  in  planking,  427,  note. 

rotten  planking,  428,  note. 

incompetence  of  servants,  427,  note. 

vicious  horse,  427,  note. 

unexploded  dynamite,  427,  note. 

warning  of  blast,  428,  note. 

piling  of  boards,  428,  note. 

piling  of  boxes,  428,  note. 

low  gateway,  428,  note. 

repairing  defect,  428,  note. 

defective  winch,  428,  note. 

defective  derrick,  428,  note.  , 

projecting  bolts,  428,  note. 

melting  Iron,  428,  note. 

turning  steam  into  water  pipes,  428,  note. 
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where  servant  constructs  or  has  charge  of  appliances,  he  It 
presumed  to  know  defects  in  them,  427. 

track  being  built,  428,  note. 

lantern,  428,  note. 

derrick,  428,  note. 

brake,  428,  note.  ' 

locomotive  step,  428,  note. 

bridge,  428,  note. 

rope,  428,  note. 

props  in  mine,  428,  note. 

stepladder,  428,  note. 

scaffold,  428,  note, 
having  accepted  responsibility,  cannot  say  it  was  negligence  to 

clothe  him  with  it,  428,  note, 
rules,  when  known,  are  assumed,  428,  note, 
knov/ledge  of  risk  must  be  actual  or  presumed,  452. 
servant  must  use  care  to  discover  dangers,  429. 
need  not  use  extraordinary  care,  430. 
may  rely  on  assurances  of  safety  given,  430,  note, 
may  expect  warning  of  extraordinary  dangers,  which  care  would 
not  disclose,  430. 

Obvious  dangers,  430  et  seq. 

servant  presumed  to  know  obvious  risks,  430. 

if  servant  did  not  observe  what  he  might  have  seen,  he  was 

negligent,   431. 
not  material  whether  plaintiff  examined  dangers,  431. 
definition  of  obvious  risks,  432. 

assumed  risk  must  be  proximate  cause  of  injury,  433. 
risks  obvious  to  common  experience  are  assumed,  433,  458,  629. 

green  hands  are  careless,  433,  note. 

jolting  of  cars,  433,  note. 

jumping  from  locomotive,  434,  note. 
,  body  getting  outside  train,  434,  note. 

unblocked  frogs,  434,  note. 

slivers  on  wheels,  434,  note. 

swing  of  street  car,  434,  note. 

hand  crank  working  off,  434,  note. 

insulation  burned  off  wire,  434,  note. 

uncovered  cog  wheels,  434,   note. 

undermined  bank,  434,  note. 
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law  of  gravitation,  434,  note. 

trapdoors  in  factory,  434,  note. 

rigging  guy  rope,  434. 

explosion  of  fertilizer  dust,  435. 
risks  obvious  to  one  of  plaintiff's  capacity  to  discover  are  as- 
sumed, 435,  459. 
servant  must  use  his  knowledge  and   experience  to  disoover 
dangers,  436. 

objects  near  track,  437,  note. 

tree,  439,  note. 

fence,  439,  note. 

car  on  side  track,  439,  note,  440,  note. 

gate  post,  439,  note. 

switch,  439,  note. 

post  temporarily  erected,  439,  note. 

signal  post,  440,  note. 

building,  440,  note. 

water   crane,   440,    note. 

cattle  chute,  440,  note. 

wire- locking  device,   440,   note. 

stone,  440,  note. 

telegraph  pole,  440,  note. 

brush,  440,  note. 

narrowness  of  entryway,  440,  note. 

low  bridges,  440,  note.  « 

standing  on  higher  car,  441,  note. 

wire  across  track,  441,  note. 

ashes  on  track,  441,  note. 

drain  across  track,  441,  note. 

holes  in  track,  441,  note. 

defective  ties,  441,  note. 

slivers  on  rails,  441,  note. 

water  leaking  on  track,  441,  note. 

track  being  built,  442,  note. 

uneven  track,  442,  note. 

unblocked  frogs,  442,  note. 

unblocked  guardrail,  442,  note. 

unblocked  switch,  442,  note. 

unboxed  wires,  442,  note. 

high  trestle,  442,  note. 

trackmen  looking  out  for  wild  trains.  442.  note. 
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makeup  of  trains,  442,  note. 

method  of  running  trains,  442,  note. 

absence  of  track  walker,  442,  note. 

flying  switch,  442,  note. 

switches,  442,  note. 

color  of  target,  442,  note. 

loading  cars,   442,  note. 

difference  in  height  of  couplings,  442,  not*. 

absence  of  deadwoods,  442,  note. 

defective  brakes,  442,  note. 

defective  engines,  442,  note. 

engine  throwing  sparks,  442,  note. 

defective  gate  on  car,  443,  note. 

door  of  car  falling,  443,  note. 

rotten  floor  of  car,  443,  note. 

absence  of  lifeguard  on  car,  443,  note. 

darkness,  443,  note. 

wet  and  slippery  floor,  443,  note. 

uneven  floor,  443,  note. 

rotten  floor,  443,  note. 

trap  door  flush  with  floor,  443,  note. 

working  near  elevator,  444,  note. 

canvas  laid  over  hole,  444,   note. 

grating,  444,  note. 

hatch,  444,  note. 

unguarded  holes,  444,  note. 

unguarded  elevator  hole,  444,  note. 

unguarded  vats,  444,  note. 

depreaslon  in  floor,  444,  note. 

unralled  platform,  444,  note. 

movable  platform,  444,  note. 

falling  substances  in  mines,  444,  note. 

method  of  supporting  roof,  444,  note. 

caving  of  trench,  444,  note. 

ability  to  observe  character  of  soil,  444,  note. 

bracing  of  trench,  445,  note. 

bank  of  earth  falling,  445,  note. 

rock  split  by  blast  falling,  445,  note. 

wall  falling,   445,   note. 

missed  holes,  445,  note. 

dynamite  in  ground,  445,  note. 
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using  Iron  tamper,  445,  note. 

stored  powder,  445,  note. 

explosion  of  fertilizer  dust,  445,   note. 

of  molten   iron,   445,   note. 

of  molten  lead,  445,  note. 

of  varnish,  445,  note. 

of  gas,   445,  note. 

of  steam,  445,  note, 
seam  in  rock  being  raised,  445,  note, 
method  of  pouring  molten  iron,  446,  note, 
placing  hand  under  lowered  stone,  446,  noto. 
dumping  coal,  446,  note, 
standing  on  machine,  446,  note, 
piling   lumber,   446,   note, 
piling  freight  boxes,  446,  note, 
piling  iron  frames,  446,  note, 
leaning  panel  against  fence,  448,  note, 
riding  in  chair  on  wagon,  446,  note, 
sweeping  bottom  of  elevator  shaft,  446,  note, 
swinging  door,  446,  note, 
narrow  passage  by  machine,  446,  note, 
crossing  tracks  to  reach  work,  446,  note, 
tripping  on  projecting  rail,  446,  note, 
backing  under  low  sign,  446,  note, 
using  patent  fuel,  446,  note, 
ladder,  446,  note, 
brackets  falling,  446,  note, 
hammer,  446,  note, 
piping  used  to  drive  bolts,  446,  note, 
hooks  raising  timber,  446,  note, 
absence  of  cleats,  447,  note, 
ropes,  447,  note, 
furnace  kettles,  447,  note, 
joist,  447.  note. 
car  link,  447,  note. 

danger  of  selecting  defective  appliances   from   stock  fur- 
nished, 447,  note, 
starting  of  machine,  447,  note, 
■windlass,  447,  note, 
drill,  447,  note, 
bracket,  448,  note. 
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latch  on  tub,  448,  note. 

grindstone,  448,  note. 

brake  unable  to  hold  bucket  in  mine,  448,  note. 

cleats  of  staging,  448,  note. 

elevator  rope,  448,  note. 

boiler  door  blowing  open,  448,  note. 

platform  in  front  of  machine,  448,  note. 

seat  of  machine,  448,  note. 

check  valve,  448,  note. 

set  screws,  448,  note. 

cog  wheels,  449,  note. 

revolving  rollers,   450,   nota. 

cotton  picker,  450,  note. 

revolving  knives,  451,  note. 

plq,ner,  451,  note. 

hay  cutter,  451,  note. 

dieing  out  machine,  452,  note. 

crank  of  handcar,  452,  note. 

shafting,    452,   note. 

belts  and  pulleys,  453,  note. 

circular  saws,  453,  note. 

insuflScient  force  for  work,  453,  note. 

Bangers  obvious  to  minors,  439. 

minor  assumes  risks,  439. 

must  use  his  knowledge  and  e^/perience  to  discover  dangers,  442. 

age  an  important  consideration,   447. 

cog  wheels,  447,  note. 

set  screws,  448,  note. 

circular  saws,  449,  note. 

revolving  rollers,   449,  note. 

picker,  449,  note. 

cleaning  moving  machinery,  450,  note,  452,  note. 

revolving  knives,  451,  note. 

planer,  451,  note. 

hinged  apron,  452,  note. 

hay  cutter,  452,  note. 

striking  pile  of  rails  near  track,  451,  note. 

coupling  cars,  451,  note. 

setting  brakes,  451,  note. 

deadwoods,  451,  note. 
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boiler,  451,  note. 

unballasted  track.  452,  note. 

uncompleted  track,  452,  note. 

sudden  stop,  452,  note. 

low  bridge,  452,  note. 

coal  on  track,  452,  note. 

starting  of  machine,  452,  note,  453,  note. 

caustic  spattering,  453,  note. 

elevator,  453,  note. 

loose  rope,  453,  note. 

riding  colt,  453,  note. 

loose  shipper,  454,  note. 

props  in  mine,  454,  note. 

oil  on  clothes  catching  fire,  454,  note. 

slippery  floor,  454,  note. 

ladder,  454,  note. 

Appreciation  of  danger.  450-456. 

must  know  that  danger  exists  in  the  condition  of  affairs,  4B0. 

if  danger  obvious,  condition  only  need  b«  shown,  451. 

particulars  of  danger  need  not  be  known,  454. 
exact  degree  of  harm  or  danger  need  not  be  known,  454. 

hay  cutter,  454. 

objects  near  track,  455,  note. 

absence  of  check  chains  on  cars,  455,  note. 

flying  switches,  455,   note. 

damaged  cars,  455,  not*. 

spikes  in  ties,  455,  note. 

jolting  of  cars,  455,  note. 

set  screws,  455,  note. 

falling  in  well,  455,  note. 

tears  in  cloth,  455,  note. 

whole  hand  drawn  in,  455,  note. 

clothing  caught,  456,  note. 

wet  and  slippery  beam,  456,  note. 

construction  of  supports,  456,  note. 

planer,  456,  note. 

open  culverts,  456,  note. 

spattering  caustic  burning,  457. 

rotten  floor,  457. 

trestle,  457,  note. 
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revolving  knives,  457,  note, 
defective  chute,  457,  note, 
defective  guard,  457,  note. 

Knowledge  of  servant, 

master  may   assume   that   servant   possesses   common    knowl- 
edge,  458. 
servant  presumed  to  possess  knowledge  of  the  work  for  which 
he  offers  himself,  459. 
deck  hand,  459. 
carpenter,  460. 
facts  putting  master  on  Inquiry  as  to  servant's  capacity,  460. 
unfamiliarity  with  language,  461. 
servant  subject  to  fits,  461. 

Warning  of  risks  unknoum  to  servant,  462  et  seq. 

master  under  no  obligation  to  warn  of  assumed  risks,  462. 

extent  of  warning,  467. 

negligence  in  giving  information,  470. 

Court  or  jury,  when  risk  falls  within  contractual  assumption, 

court  looks  at  plaintiff  and  his  conduct,  356,  618. 

court  defines  who  are  fellow  servants,  619. 

jury  passes  upon  question  if  facts  are  conflicting,  619. 

court,  of  its  own  knowledge,  may  know  whether  danger  is  In- 
cidental to  business,  408,  620. 

court  in  first  instance  passes  on  question  of  plaintiff's  capacity 
to  know  danger,  620. 

when  plaintiff  is  a  minor,  446,  621. 

whether  character  of  danger  would  be  obvious  to  plaintiff  using 
care,  622. 

when  danger  is  known  or  obvious,  acceptance  of  employment 
shows  consent,  623. 

If  these  issues  depend  upon  conflicting  facts  or  inferences,  jury 
decides,  437,   623. 

Inferences  must  be  made  in  favor  of  plaintiff,  433. 

Pleading  contractual  assumption  of  risk,  388,  391. 
Assumption  of  bisk  of  dangebs  abising  subsequent  to  kntebinq 

SEBVICE. 

dangers  not  included  in  contractual  assumption,  482. 
subsequent  risks  may  lie  outside  scope  of  employment,  483. 
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master  owes  no  duty  as  to  them,  487. 
subsequent  risks  may  lie  within  scope  of  employmenl,  483. 
scope  of  employment  defines  master's  duty,  and  risks  assumed, 
483,  485. 
a  question  of  fact,  486. 
master's  breach  of  duty  creates  no  liability  If  plaintiff  is  n«g< 
ligent  or  consents  to  waive  breach,  483. 

Master  sending  servant  outside  scope  of  employment,  489  et  seq. 
not  negligence  to  do  so,  490. 
servant  not  bound  to  obey,  490. 

Indiana  rule  that  master  warrants  safety  of  service,  and  that 
volenti  non  fit  injuria,  does  not  apply,  491. 

brakeman  acting  as  fireman,  489,  note. 

voluntarily  doing  another's  work,  489,  note. 

section  hand  ordered  to  couple  cars,  492,  note. 

section  hand  injured  by  wild  train,  492,  note. 

boy  ordered  to  couple  cars,  492,  note. 

clearing  debris  after  freshet,  492,  note. 

blacksmith  sent  into  mine,  492,  note. 

section  boss  ordered  to  unload  rails,  492,  note. 

repairing  car  on  side  track,  492,  note. 

using  hose  alone,  493,  note. 

clearing  debris  in  mine,  493,  note. 

using  defective  climbing  Irons,  493,  note. 

car  repairer  mending  water  tank,  494,  note. 

ordered  to  use  defective  car,  495,  note. 

laborer  directed  to  couple  cars,  495,  note. 

carpenter  removing  electric  light,  495,  note, 
servant's  lack  of  knowledge  need  not  be  alleged,  493,  note, 
rule  applies  only  to  temporary  change  of  employment,  493,  note, 
^general    rule    Is   that   master   must   use    reasonable   care,    and 
maxim  "Volenti  non  fit  injuria"  applies,  495,  496,  498. 

section  man  sent  with  different  gang,  495,  note. 

construction  foreman  doing  switching,  495,  note. 

fireman  told  to  throw  switch,  497,  note. 

helper  ordered  to  repair  locomotive,   498,  note. 

fireman  repairing  boiler,  498,  note. 

blacksmith  moving  car,  498,  note. 

truckman  acting  as  fireman,  498,  note. 

quarr3rman  sent  to  work  under  rock,  498,  note. 
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boy  ordered  to  adjust  belt,  498,  note,  499,  note. 

ordered  to  repair  machine,  498,  note,  499,  note. 

boy  hurt  oi^  machine,  498,  note. 

coupling  cars,  498,  note. 

using  hand  instead  of  steam  power,  499,  note. 

ordered  to  run  saw,  499,  note.  , 

clearing  room  shattered  by  explosion,  499,  not«. 

seamstress  sent  near  fierce  dog,  498,  note, 
master  may  properly  require  servant  to  permanently  perform 
new  duties,  501  et  seq. 

shoveler  working  on  machine,  501,  note. 

truckman  acting  as  fireman,  501,  note. 

machinist  doing  extra  work,  501,  note. 

yardman  ordered  to  work  on  planer,  501,  note. 

quarryman  working  on  machine,  501,  note, 
master  may  properly  change  the  character  of  his  business,  and 
create  other  risks,  501. 

using  different  style  of  car,  501. 

putting  in  unrailed  vats,  501,  note, 
servant's  remaining  treated  as  an  acceptance  of  the  new  duties 

or  risks,  502. 
question  of  fact  whether  new  employment  was  offered,  502. 

Fear  of  discharge,  503  et  seq. 

when  ordered  to  do  work  outside  the  scope  of  employment,  506. 

rule  in  Indiana,  508. 

rule  in  England,  509. 

Reliance  on  care  of  master. 

to  discover  and  warn  of  subsequent  risks,  528  et  seq. 
Equal  opportunity  to  discover  danger,  530  et  seq. 
making  safe  a  defective  machine  or  place,  535. 

roof  of  mine,  535. 

washed-out  track,  535. 

clearing  room  shattered  by  explosion,  535. 

falling  earth  in  mine,  535,  note. 

repairing  whole  or  part  of  machine,  535. 

planks  thrown  down  burning  chimney,  536,  note. 

Assumption  of  ri$k  created  "by  master's  default  by  remaining  at 

work,  540  et  seq. 
distinguished  from  contractual  assumption,  540. 
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master  prima  facie  liable  for  default,  542. 

liability   removed   through  contributory  negligence  or  volenti 

non  fit  Injuria,  542. 
confusion  in  statement,  and  application  of  rule,  542,  548. 
distinction   between   defenses   of   contributory   negligence   and 

volenti  non  fit  injuria,  542. 
rule  rests  on  application  of  volenti  non  fit  injuria,  543,  548. 
elements  of  the  maxim,  378,  543. 

remaining  at  work  in  face  of  great  danger  is  contributory  neg- 
ligence, 543. 
plaintiff  must  have  known  danger,  544. 
reliance  on  care  of  master,  528,  544. 
equal  opportunity  to  discover  danger,  530,  544. 
plaintiff  must  have  appreciated  danger,  544. 

ice,  545. 

soft  earth  thrown  from  trench,  545. 
servant's  appreciation,  as  affected  by  assurances  of  safety,  68( 

et  seq.,  544. 
elements  affecting  servant's  remaining,  545. 
degree  of  danger,  545. 

superintendent  leaving  while  plaintiff  worked  under  bank, 
545. 
•when  plaintiff's  duties  do  not  permit  him  to  quit  at  once,  546. 

brakeman  knowing  engineer  incompetent,  546. 
dangers  in  another  department  of  work,  546. 

defective  derrick,  547,  note, 
consent  to  undertake  risk  must  appear,  547. 
general  rule  is  that  remaining  at  work  is,  as  a  matter  of  law, 

a  consent  to  undertake  risk,  548. 
criticism  of  the  rule,  549,  553,  note. 
rule  as  affected  by  contract  of  hiring,  550,  note, 
inference  of  consent  rebutted  by   showing  fear  of  discharge, 
509,  548. 

promise  to  repair,  548,  583  et  seq. 
whether  complaint  is  enough  to  rebut  inference,  548,  note,  SOT. 
rule  as  established  in  England,  554. 
consent  a  fact  to  be  found  by  jury,  565. 

unrailed  vats,  555. 

vicious  horse,  557. 

crane  swinging  stones  over  plaintiff's  head,  561. 

method  of  ascending  elevated  track,  563,  not* 
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unfenced  machine,  564,  note. 

incompetent  servant,  564,  note. 

spliced  rope,  564,  note. 

crane,  564,  note. 

fixing  belt,  564,  note. 

unrailed  platform,  564,  note. 

revolving  knives,  565,  note, 
rule  as  established  in  Massachusetts,  565. 

circular  saw,  569,  571. 

icy  steps,  570. 

soft  earth  thrown  from  trench,  571,  note. 

use  of  longer  and  wider  electric  cars,  571,  note. 

fireworks  display,  571,  note. 

standing  on  plank  resting  on  wagon,  571,  note. 

unrailed  vats,  571.  -^ 

rule  as  established  in  Indiana,  575. 

defective  bridge,  576,  note. 

unboxed  wires,  577,  note, 
rule  as  established  in  Alabama,  578. 
said  to  rest  on  ground  of  contributory  negligence,  579. 
injury  reasonably  to  be  apprehended,  549. 

defective  tramway,  578. 

unlocked  switch,  578,  note. 

defective  fuse,  578,  note. 

low  bridge,  578,  note. 

trestle,  578,  note. 

defective  locomotive,  578,  note. 

defective  switch,  578,  note, 
rule  as  established  in  Colorado,  580. 
rule  as  established  in  the  federal  courts,  582. 

leaky  valve  on  engine,  582,  note. 

lack  of  headlights,  582,  note. 

detective  handhold,  582,  note, 
exception  to  rule  in  case  of  seamen,  582. 

Court  or  jury  passing  upon  assumption  of  suhsequent  risks, 

548  et  seq. 
when  consent  is  a  matter  of  law,  548,  549,  553,  note,  624. 
when  court  may  pass  upon  application  of  maxim  "Volenti  non 

fit  injuria,"  476,  623. 
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ASSUMPTION  OF  RISK— Cont'd. 

when  existence  of  defect  is  left  to  Jury,  question  of  assump- 
tion of  risk  of  it  must  also  be  left,  625,  note. 

Pleading  assumption  of  subsequent  risks,  388  et  seq. 
volenti  non  fit  injuria  an  affirmative  defense  to  be  pleaded  in 
Alabama,  390,  392. 

Risks  of  things  not  furnished  by  master  are  assumed,  370,  471 

et  seq. 
master  does  not  control,  and  owes  no  duty,  471. 
may  owe  duty  to  warn  of  dangers  when  he  sends  servant  to 
places,  etc.,  not  controlled  by  him,  475. 

rented  truck  to  be  loaded  by  others,  471. 

loading  cars,  472. 

wire  stretched  over  track  by  third  party,  478. 

freight  piled  on  wharf,  473,  note. 

live  wire  of  third  party,  473. 

pole  of  third  party,  474. 

using  track  owned  by  others,  474,  479. 

Assumption  of  risks  arising  from  breach  of  a  statutory  obliga- 
tion, 249,  593  et  seq. 

cases  that  risk  cannot  be  assumed,  598,  599,  601. 

cases  that  risk  may  be  assumed,  601,  602. 

latter  true  rule,  149,  602. 

certain  statutes  provide  that  servant  shall  not  assume  risk  of 
breech  of  them,  604,  note. 

foreign  statute  regulating  the  assumption  of  risks  may  be  en- 
forced, 50,  note. 

Effect  of  employers'  liability  act  on  doctrine  of  assumption  of 
risk,  604  et  seq. 

act  has  limited  fellow-servant  exemption,  18,  604. 

has  left  untouched  defense  of  volenti  non  fit  injuria,  608,  611. 

has  not  affected  doctrine  of  assumption  of  risk,  18,  604,  611. 

has  given  in  addition  a  statutory  defense,  612. 

see,  also,  "Contract  of  Service;"  "Contributory  Negligence;" 
"Knowledge;"  "Master  and  Servant;"  "Volenti  Non  Fit 
Injuria;"  "Warning." 

ASSURANCES  OF  SAFETY, 

may  be  relied  upon  by  servant  when  he  accepts  employment. 
430. 
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ASSURANCES  OF  SAFETY— Cont'd. 

that  mine  is  free  from  gas,  430,  note, 
can  be  no  reliance  when  plaintiff  knows  danger,  430.  note. 
arc  elements  in  servant's  appreciation  of  risk,  536. 
servant  may  rely  on  assurance  when  risk  not  obvious,  536. 
cannot  rely  when  servant  himself  investigates  danger,  539. 

that  track  is  clear,  527,  note. 

caving  of  trench,  537,  note. 

boy  putting  belt  on  moving  machinery,  537,  note. 

working  under  overhanging  rock,  537. 

working  under  overhanging  bank,  538,  note. 

defective  switch,  538,  note. 

leaky  boiler,  538,  note. 

shattered  mine,  538,  note. 

coal  falling  from  roof  of  mine,  539,  note. 

using  rotten  stirrup  leather,  538. 
master  may  guaranty  to  take  risks,  537,  note. 

see,  also,  "Assumption  of  Risk." 

ATTORNEY, 

authority  to  give  release,  138,  note. 

notice  of  injury,  175. 
signature  to  notice  by  attorney,  175. 

B. 

BANK  OF  EARTH,  211,  note,  220,  290,  note,  291,  note,  434,  note,  445, 
note,  526,  note,  538,  note,  545,  593,  note. 
see  "Falling  Objects." 

BELTS  AND  PULLEYS, 

obvious  risks,  452,  note,  458,  note,  533,  note, 
boy  putting  on,  498,  note,  499,  note, 
ordered  to  handle,  508,  526,  note,  564,  note, 
contributory  negligence  concerning,  520,  note,  592,  note, 
belt  slipping  while  machine  being  repaired,  535. 
see  "Shafting." 

BLASTING, 

defective  materials,  209,  note,  214,  note,  222,  224,  578,  note. 
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BLASTING— Cont'd. 

striking  or  unloading  "missed  hole,"  420,  note,  427,  note,  445. 

note,  520,  note, 
using  iron  tamper,  290,  note,  445,  note,  520,  note, 
improper  methods,  290,  note, 
taking  own  method,  519. 
insufficient  warning,  428,  note, 
going  into  mine  when  explosion  expected,  516. 
boy  ordered  to  handle  powder,  491,  note. 

person  in  charge  of  blasting  may  be  a  superintendent,  277,  note. 
negligence  of  superintendent  as  to,  283,  note,  284,  note,  289, 
note,  290,  note,  291,  note, 
see  "Explosions." 

BOILER, 

explosion  of,  232,  note,  241,  note,  243,  note,  244,  note,  410,  448, 

note,  627,  note, 
valves,  448,  note,  519,  note,  532,  note,  538,  note,  582,  note,  591, 

note, 
turning  steam  into  water  pipes,  428,  note. 

risks  of,  410,  448,  note,  451,  note,  498,  note,  582,  note,  538,  note, 
see  "Explosions;"  "Locomotive." 

BRAKE, 

defects  in,  208,  note,  231,  note,  232,  note,  244,  note 

risks  Gf,  428,  note,  442,  note. 

unable  to  hold  bucket  in  mine,  448,  note. 

risks  of,  to  minors,  451,  note. 

discovery  of  defects  in,  432,  note,  433. 

promise  to  repair,  593,  note. 

air  brake,  593,  note. 

contributory  negligence,  527,  note. 

BRAKEMAN, 

not  a  person  Intrusted  with  duties  as  to  ways,  works,  or  ma- 
chinery, 254,  note. 

when  placing  torpedoes,  is  in  charge  or  control  of  signal,  340, 
note. 

may  be  in  charge  or  control  of  shunted  car,  344. 

negligent  in  failing  to  watch  track,  344. 

may  have  charge  or  control  of  train,  348,  note. 
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BRAKEMAN— Cont'd. 

assuming  risk  by  leaving  brake  when  ordered  to  stay,  488,  note. 

needlessly  descending  car,  488. 

acting  as  fireman,  489,  note. 

knowing  of  incompetence  of  engineer,  546. 

contributory  negligence,  517. 

failing  to  close  switch,  in  obedience  to  rule,  316,  note. 

crossing  tracks,  516,  517,  note. 

jumping  from  cars  without  looking,  517,  527,  note. 

riding  on  cowcatcher,  517. 

riding  on  top  of  car,  517,  530. 

getting  on  moving  car,  517,  note,  519,  note. 

running  along  platform  at  night,  517,  note. 

coupling  cars,  518. 

disobeying  rules  as  to  coupling,  518,  521. 

injured  by  defective  brake  or  step  while  hurrying,  527,  note. 

BRIDGE, 

defects  in,  226,  note,  576,  note. 
repairing,  417,  note, 
inspecting,  428,  note, 
noticing  defects  in,  533,  note, 
contributory  negligence,  627,  note,  628,  note, 
see  "Low  Bridge." 

BUILDING  OPERATIONS, 

whether  building  in  course  of  erection  is  part  of  the  ways, 

works,  or  machinery,  219. 
incidental  danger,  413. 
sawn  joist,  417,  447,  note, 
projecting  timber,  417,  note, 
raising  timber,  446,  note, 
fall  of  beam,  417,  note, 
brackets  improperly  fastened,  446,  not©, 
open  hole,  417,  note, 
contractor's  servant  letting  iron  fall  on  carpenter's  servant,  477, 

note, 
stepping  on  support  of  undermined  wall,  519,  note, 
removing  props  from  board,  519,  note. 

see  "P^'alling  Objects;"  "Superintendent." 


INDEX.  'j^i 

[BEFEBKNCES  ▲&£  TO  PAGES.] 

BY-LAWS,  810. 
Bee  "Rules," 

c. 

CARDING  MACHINE,  207. 

CAR  INSPECTOR, 

may  have  duties  in  regard  to  the  ways,  works,  or  machinery, 

253,  note, 
may  be  a  superintendent,  277,  note, 
struck  by  shunted  car,  628,  note. 

CAR  REPAIRER, 

car  on  side  track,  492,  note. 

mending  water  tank,  494,  note. 

negligent  in  going  to  work  without  giving  warning,  516. 

when  entitled  to  protection  while  at  work,  527,  note. 

CARS, 

defects  in,  231,  note,  409,  418,  427,  note,  443,  note,  455,  note,  482, 

note, 
notice  of  defects,  409. 
defective  wheels,  410. 
discovery  of  defects,  532,  note,  533. 
Inspecting  cars,  409, 
loading  cars,  411,  442,  note,  472. 
noticing  loading,  532,  note. 
Jolting  of  cars,  433,  note,  455,  note,  631,  note, 
moving  cars,  244,  note, 
running  down  grade,  209,  note, 
switching  cars  without  lights,  209,  note, 
shifting  cars,  408. 
method  of  running,  408. 

adopting  cars  of  new  pattern,  399,  501,  571,  note, 
handcar  within  act,  344. 
defective  crank  of  handcar,  452,  note, 
"car,"  in  charge  and  control  clause,  means  railroad  car,  843. 

or  electric  car,  344. 
car  need  not  be  attached  to  locomotive,  344. 
on  side  track,  211,  note,  226,  note,  345,  439,  note,  440,  note,  492, 

note. 
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CARS— Cont'd. 

stopping  cars  in  unusual  way,  471,  525,  note. 

using  car  unnecessarily,  488. 

ordered  to  use  defective  car,  495,  note,  526,  note,  527,  note. 

negligence  in  jumping  on  or  off,  or  riding  on,  467,  517,  627,  note, 

628,  note, 
disobeying  rules  as  to  riding  on,  522,  note, 
complaint  as  to  condition,  587,  note, 
see  "Foreign  Cars;"  "Train." 

CATCHPIT,  212. 

CHARGE  OR  CONTROL, 

clause  applies  only  to  steam  railroads,  329,  341,  344,  349. 

cunfulative  remedy,  330. 

a  remedy  for  careless  act  of  manual  labor,  330,  332. 

rank  of  servant  immaterial,  331. 

distinguished  from  other  clauses  of  act,  331,  337. 

definition,  332,  334. 

physical  control  sufficient,  335. 

two  or  more  persons  may  have  charge  or  control,  336,  337,  842. 

circumstances  determine  who  has  charge  or  control,  338. 

the  negligence  must  be  in  an  act  of  charge  or  control,  338. 

must  consist  in  careless  use  of  equipment  for  proper  purpose, 

339. 
signals,  points,  and  switch,  339  et  seq. 
locomotive  engine,  340  et  seq. 
car,  343  et  seq. 
train,  345  et  seq. 
upon  a  railway,  349  et  seq. 
track,  350  et  seq. 
Indiana  clause,  351. 
pleading,  639. 

see  "Cars;"  "Locomotive;"  "Signals;"  "Switch;"  "Track;" 
"Train." 

CHARITABLE  CORPORATIONS, 
definition,  72. 
not  liable  for  negligence  of  servants,  72. 

CHILD, 

in  Indiana  death  statute,  is  not  synonymouB  with  "minor,"  120. 
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CHILD— Cont'd. 


means  legitimate  child,  94,  note,  120. 

in  Colorado  death  statute,  is  not  synonymous  with  "minor,"  124, 
note, 
see  "Infants." 

CIRCULAR  SAW, 

defects  in,  206,  note,  208,  note,  213,  232,  note. 

transitory  risks  of,  419. 

risks  of,  453,  note,  468,  569,  571. 

risks  in  case  of  minors,  449, 'note. 

degrees  of  danger  known,  457,  note,  468. 

no  duty  to  run  saw,  489. 

ordered  to  run  saw,  499,  note,  507,  note. 

contributory  negligence  in  packing  saw,  519,  note. 

failing  to  use  guard,  520,  note. 

feeding  by  hand,  520,  note. 

promise  to  repair,  585,  note. 

CLEANING  MACHINERY,  450,  note,  452,  note,  453,  note,  B15,  note, 

520,  note. 

COG  WHEELS, 

defects  in,  207,  209,  232,  note, 
obvious  dangers,  434,  note,  449,  note,  461. 
obvious  dangers  to  minors,  447,  note, 
degree  of  danger  known,  455,  note,  456,  note, 
contributory  negligence,  519,  note,  520,  note, 
see  "Unguarded." 

COLLISION, 

by  violation  of  rules,  291,  note, 
incidental  risk,  408. 

COLORADO, 

text  of  act,  674. 

under  act,  damages  may  be  recovered  agralnst  negligent  servant. 

as  well  as  against  master,  in  certain  cases,  19. 
constitutionality  of  act,  33,  124. 
act  does  not  affect  death  statute,  122. 
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COLORADO— Cont'd. 

parties  to  sue  for  death  of  adult,  123,  124,  note. 

of  minor,  123. 

of  child,  124,  note, 
limit  of  damages  under  act,  125. 
measure  of  damages,  125. 
evidence  of  damages,  126. 

rule  as  to  assumption  of  risk  by  remaining  at  work,  580. 
text  of  fellow-servant  act,  676. 
intention,  construction,  and  effect  of  this  statute,  677,  note. 

COMMON  KNOWLEDGE], 
see  "Judicial  Notice." 

COMMON  LAW, 

rule  of  master's  responsibility  at  common  law,  4,  6,  369. 

criticism  of  rule,  11. 

duty  to  provide  safe  places,  machinery,  etc.,  193. 

extent  of  obligation,  193. 

master  not  an  insurer,  194. 

master  under  continuing  duty,  195. 

duty  measured  by  circumstances  at  time  of  employment,  196. 

duty  cannot  be  delegated,  196. 

effect  of  clause  relating  to  defect  in  condition,  199. 

the  fellow-servant  exemption,  259. 

different  department  theory,  261,  264. 

superior-servant  doctrine,  262. 

vice-principal  doctrine,  197,  262,  264. 

effect  of  clause  relating  to  superintendents,  265. 

duty  to  establish  proper  rules,  310. 

effect  of  rules  and  by-laws  clause,  310. 

of  particular  instruction  clause,  319. 

of  railroad  clause,  330. 
assumption  of  risk,  356. 
contractual  assumption  of  risk,  393. 
effect  of  act  on  doctrine  of  assumption  of  risk,  604. 
no  remedy  for  death  at  common  law,  91,  92. 
common-law  remedies  not  taken  away  by  act,  20. 
declaration  in  words  of  act,  but  omitting  to  allege  notice,  may 

be  sustained  as  a  common-law  count,  180. 
common-law  count  may  be  joined  with  one  under  act,  646. 
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COMMON  LAW— Cont'd. 

when  prior  judgment  a  bar,  647. 

federal  courts  not  bound  by  state  view  of  common  law,  34. 
common  law  of  another  jurisdiction  need  not,  unless  there  Is 
a  variance,  be  proved,  39. 
see  "Employers'  Liability  Act;"  "Master  and  Servant." 

COMPLAINT, 

of  dangers  existing  at  time  of  employment  does  not  prevent 

acceptance  of  the  risks,  424. 
complaint  does  not  rebut  inference  of  consent  to  incur  dangers 

by  remaining  at  work,  548,  note,  587. 
need  not  complain  of  dangers  master  knows,  548,  note, 
see  "Promise  to  Repair." 

CONCURRING  CAUSE, 
see  "Proximate  Cause." 

CONDITION, 

of  affairs  existing  at  time  of  employment,  assumed,  420  et  seq 
see  "Assumption  of  Risk." 

CONDUCTOR, 

not  a  person  Intrusted  with  duties  as  to  ways,  works,  or  m» 

chinery,  254,  note, 
giving  premature  signal,  309,  note, 
may  have  control  of  switch,  340. 
of  freight  or  switching  engine  may  be  in  control  of  train,  348, 

note, 
may  be  in  charge  or  control,  though  temporarily  absent,  348, 

note. 

CONFLICT  OP  LAWS, 

action  for  personal  injuries,  transitory,  38. 
law  of  place  where  injury  happens,  whether  common  law  or 
statute,  governs  rights  of  parties,  wherever  suit  brought,  88, 
39,  41. 
rule  not  affected  by  place  where  death  occurred,  42. 
contract  of  service  entered  into,  42. 
negligence  first  began  to  operate,  43. 


796  INDEX. 

[KEFERENCES   ABE  TO  PAGES.] 

CONFLICT  OF  LAWS— Cont'd. 

rights  acquired  under  foreign  laws  will  be  enforced,  unless  con- 
trary to  policy  of  state,  39. 
Indiana  act  does  not  permit  law  of  foreign  state  to  be  set  up 

in  defense,  42,  note,  44. 
penal  statutes  will  not  be  enforced  outside  jurisdiction,  48,  106, 

132. 
foreign  statute  has  no  extraterritorial  force,  41. 
rights  acquired  under  foreign  statute  will  be  recognized,  41. 
in  England,  foreign  and  domestic  statutes  must  concur,  45. 
in  federal  courts,  foreign  rights  will  be  enforced,  regardless  of 

remedy  of  forum,  45. 
in  Massachusetts  and  Indiana,  foreign  rights,  to  be  enforced, 

must  arise  under  statute  similar  to  domestic  law,  46. 
examples  of  similar  statutes,  50,  note, 
foreign  statute  controls  the  substantive  rights  of  the  parties, 

51,  130. 
party  plaintiff  designated  by  it  is  proper  party  to  sue,  130. 
where  state  is  made  plaintiff,  domestic  administrator  may  sue. 

131,  note, 
if  foreign  plaintiff  is  invested  with  powers  unknown  to  laws  of 

forum,  he  cannot  sue,  131,  note, 
law  of  place  of  injury  determines  effect  of  release,  131,  note, 
damages,  unless  fixed  by  foreign  statute,  are  part  of  remedy,  and 

governed  by  law  of  forum,  132. 
survival  of  action  regulated  by  law  of  place  of  injury,  132. 
contracts  limiting  liability  governed  by  law  of  place  of  injury, 

133. 
limitation  of  actions  governed  by  law  of  forum,  190. 
unless  foreign  statute  prescribes  the  limitation,  190. 
same  rule  applies  to  allowance  of  amendment,  191. 
notice,  when  required  by  foreign  statute,  must  be  given,  191. 
assumption  of  risks,  when  dependent  on  foreign  statute,  will  be 

enforced,  50,  note, 
matters  of  remedy  governed  by  laws  of  forum,  51. 
proof  of  foreign  law,  39. 
alien  may  sue  under  act.  138. 

CONFORMITY  TO  ORDERS,  295  et  seq. 
see  "Person  to  Whose  Orders." 
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CONNECTED  WITH  OR  USED  IN, 

ways,  works,  or  machinery  must  be  provided  by  master,  214, 
222. 
or  adopted  by  him,  215. 
ownership  not  material,  215. 

not  responsible  for  things  brought  by  servant,  222. 
borrowed  ladder,  215. 
vessel  of  coal  dealer,  215. 
track  owned  by  another,  216. 
foreign  cars,  217. 

foreign  cars  made  part  of  ways,  works,  or  machinery  by 
statute,  218. 
master's  responsibility  covers  only  the  period  when  the  ways, 
etc.,  are  connected  with  or  used  in  his  business,  218. 
machinery  not  yet  set  up,  218. 
steps  formerly  built  by  defendant,  218. 
works  in  process  of  construction  or  destruction,  "connected"  in 
England,  219. 
otherwise  In  Massachusetts,  220. 

well  hole  in  house  being  built,  219,  note,  220. 
wall,  219,  220,  note, 
trench,  220,  note, 
bank  of  earth  being  leveled,  220. 
unexploded  cartridges,  222. 
see  "Defect  in  Condition." 

CONSCIOUS  SUFFERING, 

determines  party  plaintiff  and  limit  of  damages  under  Massa- 
chusetts act,  110,  112. 
distinguished  from  instantaneous  death,  112. 
evidence  of,  113. 
question  for  Jury,  113. 
must  not  be  left  to  conjecture,  114. 

CONSIDERATION, 

necessary  to  a  release,  ISB. 

when  release  states  consideration  as  money,  may  show  that 

promise  of  employment  was  also  part  of  consideration.  186, 

note, 
when  release  obtained  by  fraud,  consideration  must  be  returned 

before  suit,  196. 
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CONSIDERATION— Cont'd. 

unless  it  was  received  as  a  gratuity,  136. 
or  was  in  payment  of  one  item  of  damage,  136. 
or  was  paid  to  doctor  by  defendant,  136,  note, 
not  necessary  to  contract  of  service,  361. 

CONSTITUTIONAL  LAW, 

act  does  not  deprive  persons  of  property  without  due  process 
of  law,  29. 
deny  the  equal  protection  of  the  laws,  30. 
interfere  with  interstate  commerce,  32. 
act  is  valid  under  Indiana  constitution,  32. 

under  Colorado  constitution,  33. 
Alabama  statute  giving  remedy  against  firm  or  corporation  for 

death  of  minor  is  unconstitutional,  33. 
statute  giving  remedy  for  death  caused  by  negligence  of  com- 
mon carrier  is  a  valid  exercise  of  police  power,  33,  note, 
state  may  pass  statute  preventing  the  pleading  of  foreign  laws 

in  defense,  44. 
Ohio  statute  forbidding  contracts  between  master  and  servant 

limiting  the  former's  liability  is  unconstitutional,  150. 
Indiana  statute  changing  the  rule  of  pleading  contributory  neg- 
ligence is  valid,  643. 

CONSTRUCTION, 

construction  depends  upon  point  of  view  of  tribunal,  26. 

act  to  be  liberally  construed,  24,  25,  note. 

act  must  be  read  as  a  whole,  27. 

reference  must  be  made  to  common-law  rules,  27. 

construction  placed  on  earlier  acts  is  adopted,  27. 

on  act  by  state  courts  is  adopted  by  federal  courts,  34. 
act  has  no  retrospective  operation,  28. 
construction  of  releases,  135. 

of  notice,  160,  177. 

CONTRACT  OP  HIRING, 

distinguished  from  contract  of  service,  359,  363,  504. 

breach  gives  action  ex  contractu,  360. 

not  essential  to  creation  of  relation  of  master  and  servant,  53. 

duration  of  hiring  when  time  is  not  specified,  360. 

requiring  notice  of  intention  to  leave  service,  362,  note. 
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CONTRACT  OF  HIRING — Cont'd. 

not  enforceable  against  infant,  362,  note, 
effect  on  fear  of  discharge  rule,  503  et  seq. 

as  affecting  rule  that  remaining  at  work  with  knowledge  of 
danger  is  a  consent  to  take  the  risk,  550,  note. 

CONTRACT  OF  SERVICE, 

distinguished  from  contract  of  hiring,  359,  363,  504. 

implied  from  the  relationship,  and  not  from  agreement,  4,  361, 
600. 

based  on  public  policy,  7. 

consideration  or  assent  unnecessary,  362. 

breach  gives  action  ex  delicto,  362. 

applies  to  all  who  are  servants,  infants,  volunteers,  lent  serv- 
ants, 361. 

a  phrase  used  to  describe  the  duties  springing  from  the  rela- 
tion, 53. 

terms  of  the  contract,  6,  370.  • 

assumption  of  risk  as  a  term  of  contract,  358,  393,  398,  600. 

measures  risks  assumed,  485. 

sending  servant  out  of  scope  of  employment,  or  imposing  new 
risks,  may  abrogate  contract,  490,  501. 

employers'  liability  act  not  a  term  in  contract  of  service,  28,  42. 
see  "Assumption  of  Risk;"  "Scope  of  Employment" 

CONTRACTS  LIMITING  LIABILITY, 

right  to  contract  limited,  142. 

contracts  limiting  liability  of  common  carriers  for  negligence, 

invalid,  143. 
validity  depends  upon  policy  of  state,  145,  149. 
rules  of  railroads,  147. 

act  does  not  take  away  right  to  contract,  148,  note, 
nature  of  contract  which  public  policy  forbids,  149. 
statutes  forbidding  contracts  between  master  and  servant,  149. 
Ohio  statute  held  unconstitutional,  150. 
whether  such  statutes  affect  the  doctrine  of  assumption  of  risk, 

149,  600. 
validity  of  contract  depends  upon  law  of  place  of  Injury,  133. 
contract  made  by  Intestate  bars  administrator's  suit,  140. 
relief-fund  agreements  valid,  151  et  seq. 
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CONTRACTUAL  ASSUMPTION  OF  RISK,  358,  393. 
see  "Assumption  of  Risk." 

CONTRIBUTORY  NEGLIGENCE, 

plaintiff  bound  to  exercise  due  care  for  his  own  safety,  2,  364. 

If  plaintiff's  own  negligence  contributes  to  the  injury,  whether 
the  defendant  was  negligent  or  not,  he  cannot  recover,  357, 
371,  373,  515. 

rule  in  admiralty,  372,  note. 

plaintiff  must  avoid  consequences  of  defendant's  negligence, 
371. 

last  person  who,  by  reasonable  care,  could  avoid,  and  did  not. 
is  responsible,  372. 

rules  of  contributory  negligence  not  affected  by  employers'  lia- 
bility act,  17,  376,  606. 

contributory  negligence  bars  recovery,  although  statute  passed 
for  plaintiff's  benefit  has  been  violated,  248,  597. 

sometimes  confused  with  defense  of  assumption  of  risk,  358. 

distinguished  from  disabilities  imposed  upon  a  servant,  357,  387. 
from  volenti  non  fit  injuria,  357,  384,  387,  note,  477,  note, 
515. 

negligence  of  children,  376. 
of  defective  persons,  377. 
of  intoxicated  persons,  377. 

obeying  sudden  order  not  necessarily  negligent,  490,  note. 

obeying  order  exposing  to  great  danger,  491,  524. 

ordered  to  couple  moving  cars,  491,  note. 

boy  ordered  to  handle  giant  powder,  491,  note. 

fear  of  discharge  does  not  affect  plaintiff's  care,  503. 

plaintiff  is  always  bound  to  exercise  care,  515. 

miner  sitting  under  shattered  roof,  516. 

going  into  mine  when  explosion  expected,  516. 

car  repairers  working  without  giving  notice,  516. 

crossing  or  walking  on  tracks,  516,  517,  note,  518,  note. 

jumping  on  or  off  moving  cars,  517,  519,  note,  520,  note. 

using  switch  to  mount  car,  519. 

riding  on  cowcatcher  or  running  board,  517,  520,  note. 

riding  on  top  of  car,  517,  530. 

sending  car  into  cut  without  warning,  519,  note. 

running  along  platform  at  night,  517,  note. 

negligence  in  coupling  cars,  518. 
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CONTRIBUTORY  NEGLIGENCE— Cont'd. 

high  speed  on  defective  track,  519,  note. 

taking  the  more  dangerous  path,  518. 

dangerous  place  to  see  working  of  machine,  618,  note. 

taking  defective  elevator,  519. 

taking  own  method  of  blasting,  619. 

of  cleaning  windows,  519. 
falling  to  take  light,  and  falling  through  hatch,  6S0. 
lack  of  care  in  using  machinery,  519,  note, 
saw,  519,  note,  520,  note, 
safety  valve,  519,  note. 
Jackscrew,  519,  note, 
cogs,  519,  note,  520,  note, 
set  screws,  520,  note, 
elevators,  520,  note, 
elevator  well,  520,  note. 
•  working  under  hatch,  520,  note. 
getting  under  raised  objects,  520,  note, 
undermined  wall,  519,  note, 
removing  supports,  519,  note, 
failing  to  prop  mine,  520,  note, 
lifting  box,  520,  note, 
lifting  door,  520,  note, 
going  down  stairs,  520,  note, 
ladder,  519,  note, 
box  soaked  with  oil,  520,  note, 
match  and  powder,  520,  note. 
Iron  scraper  to  unload  hole,  520,  note. 
Ignorance  of  machine,  519,  note, 
noticing  working  of  machine,  520,  note, 
breaking  of  machine,  520,  note, 
cleaning  machine,  520,  note, 
boy  playing  with  machine,  520,  note, 
putting  on  belt,  520,  note, 
steel  slivers,  520,  note, 
moving  drum,  519,  note, 
unlashed  wheel,  519,  note, 
turning  on  defective  light,  520,  note. 
exposure  to  sudden  danger,  521.  i 

disobedience  of  rules  known  to  servant,  521  ©t  aeq. 
coupling  cars,  518,  521,  note, 
examination  or  use  of  railroad  equipment.  u22,  note. 


802  INDEX. 

[eepebences  are  to  pages.] 
CONTRIBUTORY  NEGLIGENCE— Cont'd. 

failure  to  obey,  where  master  has  made  obedience  impracticable, 

523. 
master  or  authorized  servant  may  waive  rules,  523. 
order  to  work  "quick"  does  not  excuse  plaintiff  from  using  care, 

524. 
when  master  sets  plaintiff  at  engrossing  work,  he  must  protect 

him,  526. 
master  must  have  relieved  plaintiff  from  duty  of  using  his  eyes, 

527. 
track  repairer,  526,  note, 
car  repairer,  527,  note, 
sent  to  bottom  of  elevator  shaft,  527,  note, 
failure  to  designate  defective  cars,  527,  note, 
engine   failing  to   warn   while   plaintiff   watching  switch,   527, 

note, 
attention  diverted  by  character  of  work,  527. 
backing  under  low  gate,  527,  note, 
brakeman  striking  pile  of  sleepers,  527,  note, 
falling  in  ditch  while  pushing  car,  527,  note. 
Injured  by  defective  step  or  brake  while  loosening  brakes,  527, 

note, 
looking  at  marks  on  bales,  injured  by  defective  floor,  527,  note, 
equal  opportunity  of  discovering  danger,  530. 
knowing  that  other  machines  had  started,  534. 
must  use  care,  though  master  guaranties  to  take  risks,  537,  note. 
-    must  use  care,  though  assured  of  safety,  536. 

application  of  rule  when  risk  is  assumed  by  remaining  at  work, 

540  et  seq. 
negligence  to  remain  at  work  in  face  of  great  danger,  543. 
promise  to  repair  does  not  relieve  of  necessity  of  using  due 

care,   592. 
rotten  harness  on  vicious  horse,  592,  note, 
lantern,  592,  note, 
defective  belt,  592,  note, 
working  under  overhanging  bank,  593,  note, 
burden  of  proving  contributory  negligence,  372,  626. 
pleading  contributory  negligence,  375,  note,  392,  642,  644. 
burden  of  proof  important  when  court  asked  to  direct  verdict, 

375. 
court  or  Jury  passing  on  contributory  negligence,  625. 
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CONTRIBUTORY  NEGLIGENCE— Cont'd. 

presumption  that  care  was  exercised,  874. 

conjectural  evidence  of  plaintiff's  care,  627. 

crossing  tracks,  627,  note. 

fall  from  car,  627,  note. 

mounting  car,  627,  note. 

inspecting  car,  628,  note. 

making  coupling,  627,  note. 

struck  by  bridge,  627,  note,  628,  note. 

train  breaking  apart,  627,  note,  628,  noto. 

sweeping  track,  628,  note. 

fall  from  ladder,  627,  note. 

caught  on  shaft,  627,  note. 

starch  blown  on  plaintiff,  627,  note. 

scalded  by  steam,  627,  note. 

when  rule  as  to  contributory  negligence   grows  out  of  state 

statute,  it  is  binding  on  federal  courts,  626,  note, 
rule  as  to  contributory  negligence,  unless  fixed  by  foreign  stat- 
ute. Is  determined  by  law  of  forum,  51,  note, 
see  "Assumption  of  Risk;"  "Diverted  Attention." 

CONVICT, 

not  a  servant,  61. 

contractual  assumption  of  risks  does  not  apply  to  him,  477, 

note, 
does  not  assume  risks  merely  by  remaining  at  work,  583,  note. 

CORPORATIONS, 

may  be  masters,  63. 

Indiana  act  applies  only  to,  62,  72. 

see  "Foreign  Corporations;"  "Municipal  Corporations." 

COUPLING  CARS, 

defects  In  coupling  devices,  231,  note,  289,  note. 

defect  not  proximate  cause,  82. 

defective  or  unsuitable  links  or  pins,  213,  note,  214,  note,  181. 

note,  447,  note, 
noticing  condition  of  cars,  349,  note,  582,  note,  W8,  note, 
difference  in  height  of  couplings,  442,  note, 
an  Incidental  danger,  408. 
known  dangers  of  coupling,  427,  note. 
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COUPLING  CARS— Cont'd. 

ignorance  of  dangers,  460,  note. 

minors  coupling  cars,  451,  note,  492,  note. 

not  plaintiff's  duty  to  couple  cars,  486. 

ordered  to  couple  cars,  where  not  plaintiff's  duty,  302,  491,  note, 

492,  note,  495,  note,  498,  note, 
negligence  in  coupling  moving  cars,  491,  note,  518. 
failing  to  notice  construction  of  cars,  518. 
standing  in  wrong  place,  518. 
disobedience  of  rules  as  to  coupling,  518,  521,  note,  522,  note, 

523,  note, 
agreeing  to  couple  cars  only  with  stick,  486,  note, 
conjectural  evidence  of  plaintiff's  care,  627,  note, 
promise  to  repair  exposed  coupling,  587,  note. 

see  "Contributory  Negligence;"  "Deadwoods;"  "Unblocked 
Frogs." 

COUPLING  LINK, 

defective,  231,  note. 

using  defective  link,  214,  note,  447,  note, 

COUPLING  PIN, 

defective,  231,  note, 
using  short  pin,  213,  note. 

COURT  AND  JURY, 

respective  functions  of  court  and  jury,  256,  615. 

court  lays  down  the  propositions  to  be  maintained,  254,  615,  617. 

to  pass,  in  the  first  instance,  upon  the  existence  of  evidence  to 

maintain  them,  255. 
inferences  in  plaintiff's  favor,  256,  note,  433,  623. 
weight  or  credibility  of  evidence  not  passed  upon  by  court,  255, 

256,  note, 
directs  verdict  when  reasonable  men  could  not  come  to  contrary 

conclusion,  254,  616,  651. 
evidence  must  not  be  conjectural,  257,  627. 
scintilla  of  evidence  not  enough  to  support  burden,  258,  note, 
negligence  need  not  be  proved  beyond  a  doubt,  258. 
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COURT  AND  JURY— Cont'd. 

If  facts  are  in  conflict,  or  reasonable  men  might  draw  different 
inferences  from  them,  question  must  be  left  to  Jury,  254,  616, 
651. 

may  refer  to  common  knowledge,  257,  629  et  seq. 

Negligence, 

ordinarily  a  question  for  jury,  255,  616. 

res  ipsa  loquitur,  245,  257. 

Contributory  negligence, 
ordinarily  for  jury,  625. 

when  plaintiff's  due  care  depends  on  conjecture,  627. 
burden  of  proving  contributory  negligence  when  court  asked  to 
direct  verdict,  375. 

Assumption  of  risk, 

need  to  distinguish  meaning  when  asked  to  direct  verdict,  358. 

passing  upon  contractual  assumption  of  risk,  618. 

who  are  fellow  servants,  619. 

what  are  the  incidental  or  ordinary  risks  of  business,  408,  620. 

what  are  obvious  risks,  431,  437,  620,  622. 

instructions  as  to  obvious  risks,  433,  note. 

inferences  in  favor  of  plaintiff,  433. 

passing  upon  plaintiff's  knowledge,  621. 

court  may  consider  appearance  and  age  of  servant,  460,  621. 

finding  boy  over  ten,  622,  note. 

presumptions  as  to  knowledge,  458. 

instruction  ignoring  element  of  knowledge  is  bad,  390,  note. 

passing  upon  duty  to  warn,  462. 

the  care  used  in  warning  or  instructing  plaintiff  a  question  for 

jury,  470. 
volenti  non  fit  injuria,  when  question  for  court,  382,  623. 
"volenti"  ordinarily  a  question  of  fact  for  jury,  381. 
consent  must  be  found  as  a  fact  in  England,  387. 
such  is  the  general  rule  when  plaintiff  is  not  a  servant,  476,  480. 
instructions   of   court   must    distinguish    between    contributory 

negligence  and  volenti  non  fit  injuria,  386. 
Assuming  risk  by  remaining  at  work,  540  et  seq.,  624. 
remaining  generally  held  to  afford  inference  of  consent  to  risk, 

548. 
rule  in  England,  554,  565. 


906  INDEX. 

[BEFEREXCES   ASB  TO  PAQES.] 

COURT  AND  JURY— Cont'd. 

rule  in  Massachusetts,  565. 
rule  in  Indiana,  575. 
rule  in  Alabama,  578. 
rule  in  Colorado,  580. 
rule  in  federal  courts,  581. 

Inference  may  be  rebutted  where  plaintiff  was  induced  to  re- 
main through  fear  of  discharge,  504,  548. 
received  a  promise  of  repair,  548. 
when  promise  to  repair  is  a  question  for  jury,  583. 
reasonable  time  for  making  repairs  is  for  jury,  591. 
complaining  does  not  rebut  inference,  548,  note, 
criticism  of  rule,  549,  553,  note, 
rule  involves  finding  of  affirmative  facts  by  court,  549. 

as  affected  by  contract  of  hiring,  550,  note, 
if  existence  of  defect  is  left  to  jury,  assumption  of  risk  must 

be,  625,  note, 
machine  repeating,  question  for  jury,  625,  note, 
whether  plaintiff  in  actual  employment  is  for  jury,  74. 
scope  of  employment  is  for  jury,  486. 
whether  a  new  employment  was  offered  is  for  jury,  502. 
conscious  suffering  is  for  jury,  113. 
duration  of  contract  of  hiring  is  for  jury,  360. 
life  expectancy  is  for  jury,  101,  note, 
sufficiency  of  notice  is  for  court,  168. 
whether  plaintiff  intended  to  mislead,  or  defendant  was  in  fact 

misled,  is  for  jury,  168. 
physical  or  mental  capacity  of  plaintiff  to  give  notice  is  for 

jury,  172. 
proximate  cause  is  for  jury,  82. 
reasonableness  of  rules  is  for  court,  318. 
whether  negligent  servant  is  a  superintendent,  278. 
Tlew,  622,  note. 

see  "Assumption  of  Risk;"  "Directing  Verdict;"  "Judicial 
Notice." 

CRANE, 

defects  in,  206,  note,  232,  note. 

traveling  crane  does  not  come  within  charge  or  control  clause^ 

340. 
near  track,  440,  note. 
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CELANB — Cont'd. 


swinging  load  over  plaintiff's  head,  209,  note,  561. 
told  to  use  defective  crane,  564,  note, 
promise  to  repair,  591,  note, 
see  "Derrick;"  "Ropes." 

CRANK,  434,  note,  452,  note. 

D. 

DAMAGES, 

for  death  by  wrongful  act,  90  et  seq.     ~ 

in  Alabama,  for  death  of  adult,  100. 
for  death  of  minor,  100. 
for  injuries,  99. 

exemplary  damages  not  recovered  under  Alabama  act,  99,  100. 
may  be  given  under  death  statute  for  death  of  adult,  not 
for  death  of  minor,  96. 

in  Massachusetts,  separate  actions  for  recovery  of  damages  for 
suffering  and  for  death  under  death  statutes  will  lie,  107. 

both  items  recoverable,  under  Massachusetts  act,  in  one  suit, 
108. 

limit  of  damages  under  Massachusetts  act,  110. 

nominal  damages  when  no  evidence  of  suffering,  113. 

measure  of  damages  under  Massachusetts  act,  116. 

amount  paid  relief  fund  by  employer  may  be  shown  in  mitiga- 
tion, 116,   153. 

limit  of  damages  in  Indiana,  120. 

measure  of  damages  in  Indiana,  120. 

presumption   that   widow   or   children   sustain    actual    loss   by 
death,  120. 

exemplary  damages  not  recoverable  in  Indiana,  122. 

"damages,"  in  title  of  Colorado  act,   construed  to  mean   "in- 
juries," 33,  124. 

limit  of  damages  in  Colorado,  125. 

measure  of  damages  in  Colorado,  125. 

mental  anguish  caused  by  death  not  an  element  of  damage,  127. 

exemplary  damages  not  recoverable  in  Colorado,  unless  injury 
willful,  127. 

must  be  pleaded  and  proved,  127,  note. 

limit  of  damages  for  death  in  federal  courts,  132. 
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DAMAGES— Cont'd. 

damages  recovered  for  death  not  assets  for  payment  of  debts, 

104,  106,  118. 
not  assets  under  act,  112. 

measure  and  limit  of  damages  a  part  of  remedy,  but,  if  regu- 
lated by  a  foreign  statute,  that  rule  will  be  enforced,  132. 
foreign  statute  will  be  enforced,  though  it  permits  recovery  of 
exemplary  damages,  50,  note, 
permits  damages  to  be  assessed  by  court,  50,  note, 
provides  that  jury  shall  apportion  damages,  50,  note, 
damages  may  be  recovered  against  negligent  servant  in  certain 

cases,  under  Colorado  act,  19. 
damages  in  an  action  by  master  against  negligent  servant,  25, 

note, 
damages  for  breach  of  contract  of  hiring,  361. 
of  contract  of  service,  362. 

DANGER,  207. 

see  "Assumption  of  Risk;"  "Defect  in  Condition." 

DARKNESS, 

may  be  a  defect,  22y. 

obvious  danger,  443,  note. 

negligence  in  failing  to  get  light,  520. 

DEATH  BY  WRONGFUL  ACT, 

no  compensation  for  death  at  common  law,  92. 

in  admiralty,  93. 
right  of  compensation  entirely  statutory,  94. 
statutes  are  constitutional,  33,  95,  note. 

damages  recovered  are  those  arising  solely  from  the  death,  94. 
there  must  be  beneficiaries,  94. 
child  en  ventre,  94,  note, 
bastard,  94,  note. 

husband  living  apart  from  wife,  94,  note, 
action  does  not  lie   against  representatives  of  wrongdoer,   95, 

note. 
Lord  Campbell's  Act,  50. 
Alabama  statutes,  95. 
Massachusetts  statutes,  105. 
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DEATH  BY  WRONGFUL  ACT— Cont'd. 

under  Massachusetts  Employers'  Liability  Act,  107. 
Indiana  statutes,  118. 
Colorado  statutes,  123. 
are  not  penal  statutes,  45,  48,  49. 

rights  acquired  will  be  enforced  in  other  jurisdictions,  45  et  seq. 
examples  of  similar  statutes,  50,  note. 

statute  permitting  survival  of  intestate's  right  of  action  gives 
local  right,  which  does  not  pass  to  foreign  administrator, 
130,  note, 
otherwise,  if  it  creates  a  new  right  of  action  in  the  admin- 
istrator, 130,  note, 
when  death  occurs  on  high  seas,  statute  of  home  port  will  be 

enforced,  36. 
whether  statutes  give  a  new  right  of  action,  139. 
action  under  statute  barred  by  release  given  or  judgment  recov- 
ered by  deceased,  140. 
recovery  by  administrator  for  suffering  not  a  bar  to  suit  for 

death  under  statute,  107,  140,  note, 
when   special   provisions  as   to   limitation    of   action,   the   sav- 
ing clauses  in  general  statute  of  limitations   do  not  apply, 
186. 
see  "Conflict  of  Laws;"  "Damages." 

DEFECT  IN  CONDITION, 

clause  directed  at  fellow-servant  exemption,  199. 
has  greater  effect  in  England  than  in  United  States,  200,  202. 
does  not  cut  down  common-law  rights,  202. 
has  not  affected  duty  imposed  on  master,  199. 
■whether  master's  responsibility  has  been  extended  In  case  ot 
foreign  cars,  203. 

as  to  those  servants  who  make  small  daily  repairs,  203. 

in  making  danger  a  defect,  203,  note, 
definition  of  phrase,  203,  210. 
proof  of  defect  insufficient,  negligence  must  be  shown,  209,  234. 

Unsuitableness  a  defect,  205. 
windlass,  206,  note, 
crane,  206,  note, 
fire  cut  off,  206,  note, 
circular  saw,  206,  note. 
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DEFECT  IN  CONDITION— Cont'd. 

elevator,  206,  note. 

ladder,  206,  note. 

tackle,  206,  note. 

truck,  206,  note. 

machine  permitting  escape  of  fumes,  195,  note. 

Danger  a  defect  in  England,  207. 
otherwise  in  Massachusetts,  207. 

carding  machine,  207. 

uncovered  cogs,  207. 

revolving  rollers,  208,  note. 

unfenced  machinery,  208,  note. 

shuttle  flying  from  loom,  208,  note. 

brake,  208,  note, 
dangerous  method  of  business  a  defect  in  England,  209. 
otherwise  in  Massachusetts,  209. 

crane  swinging  load  over  plaintiff's  head,  209,  note. 

cars  running  down  grade,  209,  note. 

switching  cars  without  lights,  209,  note. 

blasting,  209,  note, 
defect  must  be  in  a  permanent,  not  a  temporary,  condition,  210. 

obstacles  on  way,  211. 

icy  way,  211. 

loose  planks,  211,  note. 

rubbish,  211,  note. 

oil  box  on  track,  211,  note. 

Iron  on  way,  211,  note. 

sleepers  on  way,  211,  note. 

car  on  side  track,  211,  note. 

pile  of  rails,  211,  note. 

stone  on  staging,  211,  note. 

pile  of  boards,  211,  note. 

scraper  falling  from  engine,  211,  note. 

damp  molds,  211,  note. 

removal  of  part  of  machine,  211. 

board  thrown,  211,  note. 

earth  falling,  211,  note. 

Negligent  use  of  toays, 

not  a  defect  when  employer  intends  them  to  be  used  properly, 
212. 
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DEFECT  IN  CONDITION— Cont'd. 

catch  pit,  212. 

removal  of  guard  on  saw,  213. 

using  defective  rope,  213,  note,  214,  note. 

using  sliort  coupling  pin,  213,  note. 

using  defective  coupling  link,  214,  note. 

unfastened  blocking,  213,  note.  ' 

failing  to  block  truck,  213,  note. 

loading  truck,  214,  note. 

failing  to  shore  trench,  213,  note. 

raising  door,  213,  note,  214,  note. 

raising  stone,  214,  note. 

damp  molds,  214,  note. 

spliced  ladder,  214,  note. 

gang  plank,  214,  note. 

timber,  214,  note. 

powder,  214,  note. 

switch,  214,  note. 

rubbish,  214,  note. 

loose  boards,  214,  note. 

AppHances, 

not  part  of  ways,  works,  or  machinery,  214,  note,  223. 

master  not  responsible  for  appliances  constructed  by  servant, 

214,  note,  228,  230,  note, 
master  must  have  reasonable  opportunity  to  remedy  defect,  234. 
jury  need  not  find  how  long  defect  existed,  235,  note, 
remedy  is  to  end  dangerous  condition,  though  by  a  temporary 

device,   235. 
negligence  of  employer,  249  et  seq. 
negligence  of  person  intrusted  with  duty,  250  et  seq. 
pleading  defect,  636. 
see    "Connected    With;"    "Machinery;"    "Person    Intrusted;" 

"Plant;"  "Tools;"  "Ways;"  "Works." 

DEFENSES, 

defenses  available  to  master  at  common  law,  15,  17,  357. 

under  the  act,  15,  17. 
act  has  given  an  additional  statutory  defense  that  servant  knew 

of  defect,  but  did  not  report  It,  605,  612. 
In  Indiana,  foreign  law  cannot,  in  certain  cases,  be  set  up  in 
defense,  42,  note,  44. 
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DEFENSES— Cont'd. 

under  death  statute,  that  there  are  no  beneficiaries,  100. 
probate  court  having  no  jurisdiction  to  appoint  administrator, 

128,  note, 
foreign  administrator  has  not  been   granted   ancillary  letters, 

129. 
release,  133. 

release  by  intestate  bars  administrator's  suit,  140. 
recovery  of  damages  by  deceased  bars  administrator's  suit,  140. 
pendency  of  another  action  not  a  bar,  140,  note, 
nonsuit  not  a  bar,  140,  note. 

recovery  by  administrator  for  suffering  not  a  bar,  140,  note, 
judgment  under  Employers'  Liability  Act  not  a  bar  to  subse- 
quent suit  under  statute  for  death  by  wrongful  act,  647. 
is  a  bar  to  subsequent  action  at  common  law,  647. 
pleading  by  defendant,   641. 
joinder  of  counts,  644. 

see    "Assumption    of    Rislc;"    "Contributory    Negligence;" 
"Fellow  Servants;"  "Volenti  Non  Fit  Injuria." 

DEGREE  OF  CARE, 

required  of  master,  192. 

master  must  take  reasonable  precautions,  195. 
he  is  not  an  insurer,  195. 

not  obliged  to  adopt  latest  improvements,  195. 
must  make  reasonable  tests,  195. 
materials  bought  in  market,  195. 
degree  of  care  depends  upon  circumstances,  236. 
duty  towards  trespasser,  364. 
licensee,  364. 
Invited  person,  365. 
servant,  367,  369. 
see  "Negligence." 

DEPENDENCY, 

in  Alabama,  101 
in  Colorado,   126. 
in  Massachusetts,  109,  115. 

must  be  actual,  and  must  rest  upon  some  obligation,  115. 
partial  dependence  enough,  115. 
evidence  of  dependency,  116. 
see  "Damages." 
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DERRICK, 

defects  in,  209,  note,  230,  232,  note,  241,  note,  414,  note, 
rigging  derrick,  290,  note,  406,  note,  428,  note,  434. 
use  of,  428,  note,  446,  note, 
ordered  to  use  defective  derrick,  515,  note, 
remaining  at  wtjrk  near,  547,  note, 
see   "Falling  Objects;"    "Ropesfc" 

DIEING  MACHINE,  452,  note. 

DIRECTING  VERDICT, 

exception  to  admissibility  of  notice  not  open  under  exception 

to  direct  verdict  upon  all  the  evidence,  641. 
distinction  between  directing  verdict  and  nonsuit,  650. 
rule  as  to,  651. 

to  get  exception,  defendant  must  rest,  651. 
verdict  may  be  directed  on  counsel's  opening,  651,  note, 
see  "Court  and  Jury." 

DIVERTED  ATTENTION, 

master  bound  to  protect  plaintiff,  when  set  at  engrossing  work, 

526. 
master  must  have  excused  servant  from  duty  of  using  bis  eyes, 

527. 
clear  track,  527,  note. 

sent  to  bottom  of  elevator  shaft,  527,  note, 
designating  defective  cars,  527,  note, 
car  repairer,  527,  note, 
track  repairer,  527,  note, 
engine  coming  without  warning  while  plaintiff  wttt(jied  switck, 

527,   note, 
baeking  under  krw  gate,  527,  note, 
brakeman  striking  pile  of  sleepers,  527,  n«te, 
falling  into  ditch  while  pushing  car,  527,  note, 
hurriedly  loosening  brakes.  Injured  by  known  defect,  B7.  note, 
injured  by  defective  floor  while   looking  at  maj^x  on  cotton 
bales,  527,  note, 
see  '•Contributory  Negligence;"  •^Waminfr" 

DOG,  498,  note. 
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DRAWBARS  AND  DRAWHEADS, 

defects  in,  231,  note,  289,  note, 
absence  of,  442,  note, 
difference  in  height,  442,  note, 
incidental  risks,  408,  409. 
failing  to  warn  of  broken,  349,  note. 
obvious  to  minors,  451,  note, 
promise  to  repair,  588,  note, 
see  "Cars;"  "Coupling  Cars." 

DRUNKENNESS, 

not  of  itself  negligence,  377. 
must  contribute  to  injury,  378. 
permitting  drunken  servant  to  work,  291. 
hiring  drunken  servant,  404,  note, 
cause  of  injury,  433. 

see   "Incompetent  Servants." 

DYNAMITE, 

see  "Blasting;"  "Explosion." 

E. 

ELECTION  OF  COUNTS, 

not  compelled  when  all  counts  are  under  act,  647. 

whether  election  may  be  compelled  between  common-law  and 

statute  counts,  647. 
former  judgment,  647. 

ELECTRICITY, 

city  maintaining  electric  light  plant  liable  for  negligence,  71. 
lineman  a  person  intrusted  with  duties  as  to  ways,  etc.,  253, 

note, 
insulation  burned  off,  231,  note,  235,  290,  note,  413,  434,  note, 
rotten  poles,  313,  412, 
incidental  dangers,  412. 
wire  owned  by  third  party,  473. 
pole  owned  by  third  party,  474. 
wires  or  poles  near  track,  440,  note,  441,  note,  473. 
carpenter  injured  while  removing  light,  495,  note, 
contributory  negligence  in  turning  on  defective  light,  520,  note, 
see  "Street  Railways." 
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BILECTRIC  RAILWAYS, 

not  "Within  railroad  clause  of  act,  329,  341,  344,  349. 
Incidental  dangers,  411. 
swing  of  car,  411,  434,  note, 
using  cars  of  a  new  pattern,  399. 
people  on  running  board,  285,  note,  411,  note. 
see  "Electricity." 

ELEVATORS, 

defective,  206,  note. 

absence  of  guards,  206,  note,  232,  note,  444,  note. 

elevator  holes,  427,  note,  444,  note,  520,  note. 

superintendent  starting,  284,  note,  306. 

foreman  failing  to  tell  of  rule  not  to  use  defective  elevator,  88. 

obvious  dangers,  444,  note,  448,  note. 

to  minors,  453,  note, 
piling  boxes  on,  428,  note. 

sweeping  at  bottom  of  shaft,  446,  note,  527,  note, 
posted  notice  of  danger,  468. 

contributory  negligence  in  using  defective  elevator,  519,  520, 
note. 

in  not  avoiding  well,  520,  note, 
getting  arm  outside,  520,  note, 
unloading,  520,  note, 
getting  under,  520,  note. 

EMPLOYE'S  RISKS,  356  et  seq. 
see  "Assumption  of  Risk." 

EMPLOYERS'  LIABILITY  ACT, 

reasons  for  the  statute,  8. 

does  not  create  new  cause  of  action,  19,  90. 

codify  master  and  servant  law,  21. 
common-law  remedies  not  taken  away,  20. 
right  to  maintain  action  not  identical  with  common-law  right,  20. 
directed  to  fellow-servant  exemption,  15,  401. 
places  servant  in  certain  cases  in  position  of  invited  person,  15. 
is  not  a  term  in  contract  of  service,  28,  42. 
has  not  taken  away  injured  servant's  ri«ht  of  action  against 
the  negligent  servant,  24,  note. 
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EMPLOYERS'  LIABILITY  ACT— Cont'd. 

nor  master's  right  of  action  against  the  negligent  servant, 
24,  note. 

act  is  liberally  construed,  24  et  seq. 

has  no  retroactive  operation,  28. 

it  is  constitutional,  29  et  seq. 

act  applies  to  individuals,   firms,   corporations,   and   municipal 
corporations,   63. 

in  Indiana,  act  applies  only  to  corporations,  62,  72. 

act  applies  to  receivers,  73. 

does  not  apply  to  person  conducting  his  own  business,  63,  note. 

English  act  applies  only  to  workmen,  63. 

Massachusetts  act  excepts  domestic  servants,  62. 

independent  contractor  under  act,  60. 

applies  only  to  servants  during  actual  employment,  73. '" 

permits  recovery  of  damages  for  death,  91. 

in  Alabama,  97  et  seq. 

in  Massachusetts,  107  et  seq. 

in  Indiana,  117  et  seq. 

in  Colorado,  122  et  seq. 

in  New  York,  702  et  seq. 

notice  of  injury  a  prerequisite  under  certain  acts,  154  et  seq. 

limitation  of  action  contained  in  certain  acts,  185  et  seq. 

validity  of  contracts  waiving  act,  146  et  seq. 

does  not  take  away  right  to  contract,  148. 

alien  may  sue  under  act,  133. 

courts  of  forum  enforce  the  requirements  of  notice  and  lim- 
itation when  suit  brought  under  a  foreign  statute,  189. 

proximate  cause  unchanged  by  act,  78,  89. 

rules  of  negligence  unchanged  by  act,  238. 

effect  of  defect  in  condition  clause,  199  et  seq. 

recovery  based  on  negligence,  234. 

master  liable  for  willful  negligence  under  act,  234,  note. 

reason  for  inserting  clause  as  to  employer's  negligence,  250. 

common  law,  as  understood  in  United  States,  not  affected  by 
this  clause,  199,  202,  250. 

effect  of  superintendence  clause,  265  et  seq. 

competency  of  servants  not  affected,  267. 

act  has  created  a  new  kind  of  servant,  265. 

effect  of  conformity  to  orders  clause,  295  et  seq. 
of  rules  and  by-laws  clause,  310  et  seq. 
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EMPLOYERS'  LIABILITY  ACT— Cont'd. 

of  particular  instructions  clause,  319  et  seq. 
of  charge  or  control  clause,  330  et  seq. 

clause  applies  only  to  railroads,  326. 

contributory  negligence  not  affected  by  act,  17,  376,  606. 

assumption  of  risk  not  affected  by  act,  save  in  limiting  fellow- 
servant  defense,  18,  604,  611. 

volenti  non  fit  injuria  not  affected  by  act,  608,  611. 

act  has  given  an  additional  defense,  605,  612. 

servant  knowing  of  defect  must  notify  employer,  613. 

need  not  notify  if  employer  already  knows,  614. 

burden  of  proof  on  defendant,  612. 

defense  need  not  be  pleaded  or  denied  by  plaintiff,  613. 

duty  of  court  to  construe  terms  of  act,  617. 

pleading  under  the  several  clauses  of  the  act,  634  et  seq. 

amendment  adding  to  common-law  declaration  a  count  under] 
act,   188. 

not  required  to  elect  between  counts  under  several  clauses  of 
act,  647. 

EMPLOYERS'  LIABILITY  INSURANCE, 

fact  that  defendant  is  insured  not  admissible,  652. 
may  go  in  when  part  of  admissible  conversation,  652. 
arguments  based  on  fact  of  insurance  not  legitimate,  653. 

EMPLOYMENT, 

rights   and    disabilities   cover   only   period   of    actual   employ- 
ment, 73. 

riding  on  master's  train  for  pleasure,  74,  75,  note. 

going  to  and  from  place  of  work,  75. 

performing  duties  after  hours,  76. 

remaining  during  noon  hour,  76. 

remaining  over  night,  76,  note. 

going  to  apply  for  employment,  77. 

discharged  servant  returning  to  get  tools,  77,  note. 

leaving  or  entering  premises  for  his  own  purposes  during  hours 
of  work,  77. 

employment  not  created   by   performance  of  temporary   serv- 
ice, 77. 

question  for  Jury  whether  plaintiff  actually  employed  at  time 
of  accident,  75. 
see  "Scope  of  Employment." 

(3 
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HNGINEBR, 

may  be  a  superintendent,  278,  note. 

may  have  charge  or  control  of  switch,  340, ' 

of  engine,   341. 
failing  to  give  warning,  343,  note, 
.starting  engine  with  jerk,  343,  note, 
too  great  speed,  343,  note, 
disobeying  signal,  343,  note. 

turning  steam  on  plaintiff  under  engine,  343,  note, 
may  have  charge  or  control  of  train,  348,  note. 
Incompetence  of,  404,  note, 
going  on  running  board,  411,  520,  note, 
mounting  defective  locomotive,  520,  note, 
disobeying  rule  as  to  running  engine,  522,  note, 
judicial  notice  of  duties,  630. 

ENGLAND, 

text  of  Employers'  Liability  Act,  655. 
act  applies  to  workmen,  63. 

text  of  Workmen's  Compensation  Act,  678,  698. 
personal  duties  of  master  may  be  delegated,  196. 
effect  of  defect  in  condition  clause,  200. 

rule  as  to  remaining  at  work  wih  knowledge  of  danger,  554 
et  seq. 

EQUAL  OPPORTUNITY  TO  DISCOVER  DANGER, 

must  be  a  duty,  as  well  as  an  opportunity,  to  discover  danger, 

531. 
servant  must  exercise  reasonable  care,  531,  534. 
must  notice  obvious  dangers,  531. 
must  notice  defects  in  simple  tools,  532. 
otherwise  with  complicated  machinery,  532. 

bucket  for  lowering  men  in  mine,  532. 

cars  safe  to  couple,  532,  note,  533,  note. 

defects  in  cars,  532,  note. 

defects  in  brakes,  532,  note. 

required  by  rule  to  inspect  brakes,  533,  note. 

valves  on  engine,  532,  note. 

Improperly  loaded  car,  532,  note. 

foreign  cars,  538. 
■    higher  tram  car,  532,  note. 
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EQUAL  OPPORTUNITY  TO  DISCOVER  DANGER— Cont'd. 

tramway,  533,  note, 
signals,  533,  note. 
guy  rope  across  track,  533,  note, 
bridge,  533,  note, 
rigging  guy  rope,  532,  note, 
unshored  trench,  532,  note, 
tackle  falling,  532,  note, 
taking  down  pulley,  533,  note., 
methods  of  business,  534. 
starting  of  machinery,  534. 
bottled  ale  exploding,  534. 
vicious  mule,  534,  note, 
making  safe  defective  machine  or  place,  535. 
see  "Assumption  of  Risk;"  "Knowledge." 

EVIDENCE, 

foreign  law  of  the  same  system  of  jurisprudence  need  not  be 

proved,  39. 
unless  it  varies  in  matter  of  detail,  40. 
foreign   law   of  a   different   system   of  Jurisprudence   must   be 

proved,  40. 
Indiana  act,  in  certain  cases,  does  not  permit  foreign  law  to  be 

set  up  in  defense,  42,  note,  44. 
damages  in  Alabama,  101. 
in  Indiana,  121. 
in  Colorado,  126. 
suffering  in  Massachusetts,  105. 
conscious  suffering  in  Massachusetts,  112,  113. 
dependency  in  Massachusetts,  116. 
life  tables  admissible,  126,  note, 
release  cannot  be  varied  by  parol  evidence,  135. 
may  show  that  future  employment  was  also  a  consideration  of 

release,  when  latter  states  that  consideration  was  money,  135, 

note, 
burden  of  showing  that  notice  did  not  mislead  is  on  plaintiff, 

167,  171. 

on  question  whether  defendant  was  in  fact  misled,  168. 

when  notice  itself  shows  that  defendant  may  have  been  misled. 

168,  171. 

when  notice  was  gfiven  or  received,  172. 
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EVIDENCE— Cont'd. 

burden  of  showing  incapacity  to  give  notice  is  on  plaintiff,  172. 

evidence  of  incapacity,  173. 

wlien  plaintiff  is  concluded  by  statement  of  his  case  in  notice, 
182. 

custom  of  business  with  reference  to  master's  care,  194,  note. 

evidence  of  subsequent  changes  or  precautions  inadmissible  to 
show  negligence,  234,  note. 

res  ipsa  loauitur,  238. 

violation  of  statute  regulating  conduct  of  business,  evidence  of 
negligence,  246,  248. 

in  some  jurisdictions,  violation  of  such  statute  is  conclusive  evi- 
dence of  negligence,  246,  note. 

negligence  must  not  depend  upon  conjecture,  257. 

evidence  of  wanton  negligence  not  admissible  under  complaint 
charging  simple  negligence,  642,  note. 

calling  man  a  "foreman"  does  not  show  him  to  be  a  superin- 
tendent, 274,  276. 

evidence  of  superintend ency,  278. 

more  pay,  276. 

giving  orders,  276. 

chiefly  engaged  in  manual  labor,  276. 

personal  temperament  of  superintendent  not  material  on  ques- 
tion of  his  negligence,  286,  293. 

care  usually  taken  by  superintendent  inadmissible,  294. 

conversations  between  superintendent  and  other  servants  ad- 
missible to  show  former's  knowledge,  294. 

question  whether  witness  assumed  charge  or  control  of  train 
is  admissible,  338,  note. 

burden  of  proof — definition,  372. 

burden  of  proving  contributory  negligence,  372,  626. 

presumption  that  a  person  exercises  care,  374. 

aflarmative  evidence  of  plaintiff's  care  not  required,  376. 

conjectural  evidence  of  contributory  negligence,  627. 

specific  acts  of  negligence  inadmissible  to  show  incompetence 
of  servant,  405. 

presumptions  as  to  servant's  knowledge,  458,  467. 

presumed  to  know  dangers  incidental  to  business,  407. 

previous  statement  of  plaintiff  that  he  knew  is  an  admission, 
426,  note. 

evidence  on  matters  of  common  knowledge  not  received,  434. 
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HVIDENCE— Cont'd. 

appearance  and  conduct  of  plaintiff  in  court  is  evidence,  621. 
view,  622,  note. 

photographs  admissible,  631,  note, 
fact  that  defendant  is  insured  not  admissible,  652. 
may   go   in  as  part  of  an   otherwise   competent   conversatior, 
652. 
see  "Judicial  Notice;"  "Res  Ipsa  Loquitur." 

EXAMINATION, 

to  ascertain  fitness  of  servants,  404,  note, 
see  "Incompetent  Servants." 

EXCEPTIONS, 

exception  to  admissibility  of  notice  not  open  under  an  exception 
to  a  refusal  to  direct  verdict  on  all  the  evidence,  641. 

refusal  to  o#der  nonsuit  not  ground  for  exception,  650. 

to  get  exception  to  refusal  to  direct  verdict,  defendant  must 
rest,  651. 

introducing  evidence  after  request  for  ruling  on  all  the  evidence 
waives  the  exception,  651. 

EXECUTORS  AND  ADMINISTRATORS, 

may  sue  for  death  under  Alabama  act,  97. 
under  Massachusetts  death  statutes,  106, 

he  must  be  appointed  in  Massachusetts,  106. 

when  party  plaintiff  under  Massachusetts  act,  110. 

may  sue  for  death  of  child  when  relation  of  parent  and  child 
has  ceased  in  Indiana,  120. 

may  sue  for  death  under  Colorado  act,  124. 

right  of  action  sufllcient  assets  for  grant  of  letters,  127. 

jurisdiction  of  court  issuing  letters  may  be  attacked  in  trial 
of  death  claim,  128,  note. 

foreign  administrator  may,  by  statute,  sue  In  Indiana,  129. 

generally  foreign  administrator  must  take  ancillary  letters,  129. 
-      131. 

objection  to  be  specially  pleaded,  129. 

objection  may  be  cured  by  grant  of  letters  any  time  before  judg- 
ment, 129. 

cannot  sue  in  federal,  when  he  cannot  in  state,  court,  129,  note. 
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EXECUTORS  AND  ADMINISTRATORS— Cont'd. 

when  administrator  is  appointed  in  a  state  other  than  that  of 

intestate  or  defendant,  130,  note, 
statute  permitting  survival  of  intestate's  right  of  action  is  local, 

and  right  does  not  pass  to  foreign  administrator,  130,  note, 
otherwise,  when  a  new  right  of  action  is  created  by  statute  in 

the  administrator,  130,  note, 
may  compromise  suit,  141. 
to  give  notice  of  injury  in  Massachusetts,  175. 

EXPERT, 

not  competent  to  testify  as  to  obvious  dangers,  435. 

EXPLOSIONS, 

boiler,  232,  note,  241,  note,  243,  note,  244,  note,  410,  448,  note, 

538,  note,  627,  note, 
bottled  ale,  534. 
damp  molds,  into  which  molten  metal  was  poured,  211,  note, 

214,  note,  284,  417. 
dynamite  cartridges,  222,  289,  note. 

superintendent  placing  dynamite  in  heated  hole,  284,  note, 
superintendent  clearing  loaded  hole,  283,  note, 
iron  scraper  used  to  unload  hole,  290,  note,  445,  note,  520,  note, 
drilling  out  loaded  hole,  291,  note,  445,  note, 
missed  holes,  419,  note,  420,  note,  427,  note,  445,  note,  520,  note, 
dynamite  in  trench  where  men  at  work,  222,  419,  note,  445,  note, 
dynamite  in  stone,  242,  note, 
powder,  214,  note,  445,  note,  520,  note, 
fertilizer  dust,  289,  note,  435,  445,  note, 
gas,  233,  note,  293,  note,  304,  445,  note, 
molten  iron  or  lead,  445,  note, 
steam,  428,  note,  445,  note, 
varnish,  445,  note, 
judicial  notice,  631. 

see  "Blasting;"  "Boiler." 

F. 

FALLING  OBJECTS, 

bank  of  earth,  211,  note,  220,  290,  note,  291,  note,  434,  note,  445, 
note. 
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FALLING  OBJECTS— Cont'd. 

sent  to  work  under  bank,  526,  note. 

assurances  of  safety  of  bank,  538,  note. 

foreman  failing  to  protect  against  bank  caving,  545,  598,  note. 

beam,  417,  note. 

superintendent  knocking  down  beam,  283. 

boxes  piled  on  elevator,  428,  note. 

on  wharf,  446,  note, 
brace  between  slabs  removed,  526,  note, 
brackets,  446,  note, 
block  from  derrick,  232,  note, 
derrick,  232,  note. 

iron  in  building  in  process  of  construction,  477,  note,  535. 
lowering  fore  and  after,  283,  note. 
lowering  stone,  283,  note,  446,  note, 
lumber  piled,  446,  note, 
bucket  in  mine,  448,  note,  532. 
coal  in  mine,  assurance  of  safety,  539,  note, 
earth  in  mine,  445,  note,  535,  note,  538,  note, 
rocks  in  mine,  290,  note,  413,  416,  note,  444,  note,  445,  note, 
roof  of  mine,  303,  note,  520,  note,  535. 
rocks,  445,  note,  498,  note,  525,  note, 
assurance  that  overhanging  rock  is  safe,  537. 
sent  to  work  under  rock,  498,  note,  525,  note. 
Iron  frames  falling,  446,  note, 
panel  leaning  against  fence,  446,  note, 
rake  falling  from  tender  of  engine,  343,  note, 
shafting,  232,  note,  241,  414,  note, 
shoring  of  arch,  526,  note, 
stagings,  211,  note,  241,  note,  243,  note,  289,  note,  290,  note.  448. 

note, 
stanchion,  243,  note, 
tackle,  532,  note. 

throwing  planks  down,  211,  note,  536,  note, 
tree,  315. 
tripod,  414,  note. 

wall,  219,  220,  note,  445,  note,  519,  note. 

weight  being  raised,  209,  note,  214,  note,  446,  note,  520,  note,  561. 
lifting  box,  520,  note. 
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FALLING  OBJECTS— Cont'd.  / 

working  under  elevator,  520,  note, 
hatchet  falling  from  rack,  514. 

see  "Assumption  of  Risk;"  "Contributory  Negligence," 

FEAR  OP  DISCHARGE, 

effectual  only  where  it  Is  a  fear  of  losing  a  legal  right,  504. 

does  not  affect  plaintiff's  due  care,  503. 

may  rebut  inference  that  remaining  at  work  is  a  consent  to 

take  risk,  509,  548. 
if  plaintiff  is  not  induced  to  work  through  fear  of  discharge, 

risk  is  assumed,  515. 
when  plaintiff  obeys  order  to  go  out  of  his  scope  of  employment 

through  fear  of  discharge,  he  assumes  the  risk,  506. 
rule  otherwise  in  Indiana  and  in  England,  508. 
objection  to  use  steam  power,  507,  note, 
ordered  to  run  saw,  507,  note, 
blacksmith  sent  into  mine,  508. 
plaintiff  told  to  fix  belt  box,  509. 
boy  of  ten  is  under  compulsion,  509,  note, 
where  risk  arising  within  scope  of  employment  is  encountered 
through  fear  of  discharge,  509. 
using  vicious  horse,  512. 
driving  under  low  gate,  513,  note, 
using  defective  stirrup  leather,  514,  note, 
using  dangerous  machine,  514,  note, 
new  hatchet  racks,  514. 
lifting  heavy  rails  alone,  515,  note, 
clearing  rolls,  515,  note, 
climbing  defective  derrick,  515,  note. 

see    "Assumption    of    Risk;"    "Contract    of    Hiring;" 
"Contract  of  Service." 

FEDERAL  COURTS, 

rights  of  master  and  servant  a  question  of  general  law,  34. 

not  bound  by  view  of  state  court,  34. 

enforce  rights  acquired  under  state  statutes,  35. 

when  rule  of  contributory  negligence  grows  out  of  state  stat- 
ute, it  will  be  enforced,  626,  note. 

construction  placed  upon  statute  by  state  court  binding  on 
federal  court,  34. 


INDEX.  825 

[BEFERENCSS   ABE  TO  PAGES.] 

FEDERAL  COURTS— Cont'd. 

foreign  administrator  may  not  sue  in  federal,  when  he  may 

not  sue  in  state,  court,  129,  note, 
administrator  appointed  in  a  state  other  than  where  deceased 

or  defendant  lived  may  sue  in  federal  court,  130,  note, 
take  judicial  notice  of  law  or  statutes  of  all  the  states,  40,  note. 

save  when  sitting  as  an  appellate  tribunal,  40,  note, 
limit  of  damages  for  death,  132. 
when  remaining  at  work  with  knowledge  is  an  assumption  of 

the  risk,  581. 
admiralty  jurisdiction,  37. 

see  "Admiralty;"  "Conflict  of  Laws;"  "Jurisdiction." 

FELLOW  SERVANTS, 

ground  of  fellow-servant  exemption,  3,  259,  394,  400. 

difference  between  law  in  England  and  in  the  United  States, 
196. 

definition  of  "fellow  servant,"  261. 

different  department  theory,  5,  261,  264. 

English  rule,  196,  262. 

superior-servant  doctrine,  262,  263,  note. 

vice-principal  doctrine,  197,  262,  263,  note,  264. 

character  of  service  the  test,  197,  263. 

servant  performing  personal  duties  of  master  not  within  the 
exemption,   198,   262. 

when  question  is  for  court,  619. 

risk  of  fellow  servant's  negligence  is  assumed,  3,  400,  407. 

boss  appointed  under  statute,  400,  note. 

injured  servant's  knowledge  immaterial,  401. 

no  duty  to  warn  that  servants  may  be  negligent,  463. 

master  must  use  reasonable  care  to  hire  and  retain  competent 
servants,  260,  402. 

duty  a  continuing  one,  403. 
cannot  be  delegated,  403. 

injury  must  be  proximate  result  of  the  Incompetence,  404,  note. 

bad  reputation  of  servant  must  be  general  to  charge  master, 
404,  note. 

notice  of  incompetence  of  servant  must  be  given  one  In  au- 
thority, 405. 

master  may  have  reasonable  time,  after  notice  of  Incompetence, 
to  discharge,  405. 
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FELLOW  SERVANTS— Cont'd. 

specific  acts  of  negligence  inadmissible,  405. 

drunkenness,  404,  note. 

habitual  carelessness,  404,  note. 

unskillfulness,  404,  note. 

examination  as  to  fitness,  404,  note. 

physical  disability,  405,  note. 

incompetence  of  servant  may  be  a  risk  assumed,  427,  note,  546, 

564,  note, 
master  must' warn  against  incompetence,  463,  note, 
promise  to  discharge  incompetent  servant,  593,  note, 
fellow  servant  ordering  another  to  work  outside  the  scope  of 

his  employment,  500. 
statutes  regulating  fellow-servant  exemption  may  be  enforced 

outside  the  jurisdiction,  51. 
railroad  statutes,  322,  note. 
Colorado  Fellow-Servant  Act,  676. 
effect  of  these  statutes,  677,  note. 

of  defect  in  condition  clause  of  Employers'  Liability  Act,. 

199. 
of  superintendent  clause  in  Employers'  Liability  Act,  265. 
of  conformity  to  orders  clause  of  Employers'  Liability  Act, 

295. 
of  charge  or   control   clause  of  Employers'   Liability  Act, 

321. 
of  clause  4  of  Indiana  act,  351. 
purpose  of  Employers'  Liability  Act,  14. 
act  has  not  affected  master's  duty  to  hire  competent  servants, 

267. 
fellow-servant  defense  is  not  available  in  action  for  breach  of  a 

statute  regulating  the  conduct  of  a  business,  249. 
defense  not  available  when  injured  servant  sues  negligent  serv- 
ant, 23. 
when  plaintiff  sues  for  a  cause  other  than  personal  injury 
to  himself,  78,  note, 
defense    available    against    parent    suing    for    loss    of    service, 
though   the   injured   servant  may   bring   himself  within 
the  act,  99,  note, 
against  administrator  suing  under  death  statute,  330,  note, 
must  allege  that  negligent  servant  was  not  a  fellow  servant, 
390,  note,  391. 
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FELLOW  SERVANTS— Cont'd. 

if  master  negligent,  the  concurring  negligence  of  a  fellow  serv- 
ant does  not  relieve  him,  87, 
if  the  negligence  of  a  fellow  servant  intervenes,  the  master 
may  be  relieved  of  liability,  88,  note, 
see    "Assumption    of   Risk;"    "Employers'    Liability    Act;" 
"Master  and  Servant." 

FIRE  CUT  OFF,  206,  note. 

FIREMAN, 

may  have  charge  or  control  of  signals,  339. 

of  switch,  340. 

of  engine,  342. 

of  train,  348,  note. 
falling  to  scotch  wheels,  333. 
incompetent,  404,  note, 
told  to  throw  switch,  497,  note. 

to  repair  boiler,  498,  note, 
truckman  acting  as  fireman,  498,  note,  501,  note, 
judicial  notice  of  duties,  630. 

FIREWORKS,  69,  note,  571,  note. 

FLOORS. 

holes,  212,  219,  note,  220,  412,  417,  note,  427,  note,  444,  note,  455, 

note,  517,  note, 
elevator  holes,  427,  note,  444,  note,  520,  note, 
trapdoors,  225,  note,  414,  note,  417,  427,  note,  434,  note,  443,  note, 
vats,  226,  note,  444,  note,  455,  note,  501,  note,  555,  571. 
movable  platform,  444,  note, 
unrailed  platform,  444,  note,  564,  note, 
planks  over  hole,  227,  note,  444,  note, 
catch  pit,  212. 

hatchway,  412,  417,  note,  444,  note,  460,  note,  520. 
hole  in  planking  of  track,  582. 
looking  at  marks  on  cotton  bales,  injured  by  defective  floor, 

527,  note, 
rubbish  on  floor,  211,  note,  214,  note, 
beams  piled  near  hole,  291,  note, 
patched  floor,  226,  note. 
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FLOORS— Cont'd. 

uneven  floor,  443,  note. 

wet  and  slippery,  414,  note,  419,  note,  443,  note,  454,  note,  456, 

note, 
rotten,  428,  note,  443,  note,  457. 
promise  to  repair  rotten  planking  on  pier,  589. 
icy  steps,  570. 

FOREIGN  ADMINISTRATOR,  129. 

see  "Executors  and  Administrators." 

FOREIGN  CARS, 

whether  master's  duty  has  been  extended  by  Employers'  Liabil- 
ity Act,  203,  note,  217,   218. 

master  must  inspect  cars,  217. 

whether  servant  must  inspect,  533. 

car  being  returned  to  owner  not  part  of  ways,  works,  or  ma- 
chinery, 217. 

loaded  car  being  hauled  over  road,  is  part  of  ways,  works,  ma 
chinery,  etc.,  217. 

car  owned  by  railroad,  but  used  by  manufacturing  company,  is 
part  of  latter's  ways,  works,  etc.,  217,  note. 

defects  in  foreign  cars  incidental  risks,  408. 
see  "Cars." 

FOREIGN  CORPORATIONS, 

may  only  be  sued  in  Alabama  upon  causes  arising  within  that 
state,  51,  note. 

FRAUD, 

vitiates  release,   134. 

when  release  is  obtained  by  fraud,  the  consideration  given 
must  be  returned  before  bringing  suit,  136. 

servant  induced  to  work  for  another  by  fraudulent  representa- 
tions, 56,  note. 

FUMES, 

machine  permitting  escape  of,  195,  not*. 
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G. 

GAS, 

city  maintaining  g&a  works  liable  for  negligence,  71. 
assurance  of  foreman  that  mine  is  free  from  gas,  430,  note, 
explosion,  233,  note,  293,  note,  304,  445,  note. 
Judicial  notice  of  properties  of,  631. 

GEARS, 

see  "Cog  Wheels;"  "Unguarded." 

GLASS  BREAKING,  414.  note.  434.  note. 

GUARDIAN, 

may  bring  suit  for  Infant,  139. 
bringing  suit  under  statutes,  118.  124,  note, 
may  compromise  claim  by  authority  of  court  appointing  him, 
139. 

GUARDS, 

see  "Machinery;"  "Unblocked  Frogs;"  **Unguarded." 

H. 

HABITUAL  CARELESSNESS,   404,  note, 
see  "Fellow  Servants." 

HABITUAL  INTEMPERANCE,  404,  note, 
see  "Drunkenness;"  "Fellow  Servants." 

HAMMER,  223,  224,  note,  233,  414,  note,  446,  note. 

HATCHWAY,  412,  417,  note.  444,  note,  460,  note,  520. 
see  "Floors." 

HAY  CUTTER,  451,  note,  452,  note,  454. 

HIGHWAY  STATUTES, 

require  notice  of  injury  in  Massachusetts,  156,  note, 
requisites  of  notice,  161. 
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HIGHWAY  STATUTES— Cont'd. 

inaccuracy  of  notice,  164. 
meaning  of  "defect"  in,  210,  note, 
rule  of  proximate  cause  under,  88. 
obstructed  highways,  379,  note,  516,  note. 

HORSE, 

part  of  "plant,"  233. 

hostler  a  person  intrusted,  under  act,  253,  note. 

runaway  horses  on  car,  411. 

using  vicious  horse,  427,  note,  512,  534,  557. 

boy  riding  colt,  453,  note,  572,  note. 

using  rotten  harness  on  vicious  horse,  592,  note. 

judicial  notice  of  character  of  draft  horses,  572,  note. 

judicial  notice  of  management  of  horses,  631,  note. 

HOSPITAL, 

city  maintaining  hospital  not  liable  for  negligence  of  its  em- 
ployes, 69,  note. 

railroad  maintaining  hospital  not  liable  for  negligence  of  its 
employes,  55,  note,  72. 


ICE, 

defect  in  way,  211,  226,  note. 

passenger  falling  on  icy  steps,  470. 

servant  falling  on  icy  steps,  570. 

slipping  on  icy  walk,  516,  note. 

appreciation  of  degree  of  slipperiness,  545,  570. 

INACCURACY,  164. 

see  "Notice  of  Injury." 

INCIDENTAL  RISKS  OF  BUSINESS,  406  et  seq. 
see  "Assumption  of  Risk." 

INCOMPETENT  SERVANTS,  401. 
see  "Fellow  Servants." 
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INDEPENDENT  CONTRACTOR, 

definition,  58,  note. 

distinguished  from  servant,  67. 

servants  of  independent  contractor  are  not  servants  of  con- 
tractor,   altliough    latter   may   liave    right   to   discharge 
them,   59. 
do  not  become  his  servants  by  agreeing  to  be  bound  by 

his  regulations,  59,  note, 
when  statute  requires  mine  owner  to  supervise  them,  60, 
note. 

how  affected  by  Employers'  Liability  Act,  60. 

may  be  a  person  intrusted  with  duties  as  to  ways,  etc..  261. 

is  not  a  superintendent,  268. 

INDIANA, 

text  of  act,  671. 

constitutionality  of  act,  32. 

act  to  be  strictly  construed,  25,  note,  s 

act  only  applies  to  corporations,  except  municipal,  62,  72. 

construction  of  clause  4  of  act,  351. 

act  forbids  foreign  law  to  be  set  up  in  defense  in  certain  cases, 

42,  note,  44. 
party  plaintiff  in  actions  to  recover  for  death,  118. 
parent  sues  for  death  of  child,  119. 
mother  must  show  that  father  could  not  sue,  119,  note, 
"child,"  in  death  statute,  not  synonymous  with  "minor,"  120. 
personal  representative  may  sue  when  relation  of  parent  and 

child  has  ended,  120. 
must  allege  that  there  are  beneficiaries  in  existence,  120. 
pleading  under  death  statute,  120,  note,  121,  note, 
limit  of  damages,  120. 
measure  of  damages  when  beneficiaries  are  widow  or  children, 

121. 
next  of  kin,  121. 
for  death  of  minor,  122. 
exemplary  damages  not  allowed,  122, 
damages  not  assets  of  estate,  118. 
party  plaintiff  under  Coal  Mines  Act,  119,  note, 
statute  changing  burden  of  proving  contributory  negligence,  643. 
pleading  assumption  of  risk,  389. 
master's  liability  when  servant  ordered  to  do  work  outside  of 

scope  of  employment,  491. 
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INDIANA— Cont'd. 

rule  as  to  remaining  at  work  with  knowledge  of  danger,  575. 
state  has  concurrent  jurisdiction  with  Kentucky  over  torts  com- 
mitted on  the  Ohio  river,  50,  note. 

INFANT, 

may  be  master,  63. 

contract  of  service  applies  to  infant,  362. 

contract  of  hiring  not  enforceable  against  infant,  362,  note. 

assumes  risks,  400,  433,  note,  439. 

must  use  the  knowledge  he  possesses,  442. 

age  important  consideration,  460. 

master  may  rely  upon  plaintiff's  statement  of  age,  460,  note. 

duty  to  warn  and  instruct,  462. 

sent  to  alter  moving  machinery,  309. 

ordered  to  handle  powder,  491,  note. 

ordered  to  couple  cars,  492,  note. 

ordered  to  put  on  belt,  498,  note,  499,  note,  537,  note. 

ordered  to  work  on  machine,  498,  note,  500. 

dangers  obvious  to  minors,  438. 

boy  of  ten  is  under  compulsion,  509,  note. 

court  passing  upon  minor's  knowledge,  446,  621. 

contributory  negligence  of  children,  376. 

infant  must  give  notice  of  injury  under  act,  174. 

release   by   infant  voidable,   138. 

authority  of  guardian  or  next  friend  to  give  release,  139. 

infant  may  be  bound  by  relief-fund  agreement,  153. 

employing  minor  under  required  age,   in  violation  of  statute, 

601,  note, 
recovery  for  death  of  infant  in  Alabama,  95,  97. 
exemplary  damages  not  given,  96. 

party  plaintiff  under  Alabama  act  when  infant  is  killed,  97. 
when  he  is  injured,  99. 

party  plaintiff  for  death  of  child  in  Indiana,  118. 
"child"  means  legitimate  child,  120. 
"child"  not  synonymous  with  "minor,"  120,  124,  note, 
personal  representative  may  sue  if  relation  of  parent  and  child 

has  ceased,  120. 
parents  of  child 'in  Colorado  have  action,  though  child  is  not 

a  minor,  124,  note, 
person  to  sue  for  minor's  death,  123. 
see  "Knowledge;"  "Warning." 
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INSTRUCTION, 
see  "Warning." 

INSUFFICIENT  FORCE  FOR  WORK.  453,  note. 

INTERVENING  CAUSE.  81. 
see   "Proximate   Cause." 

INVITED  PERSON, 

duty  towards  such,  2,  365. 

act  makes  servants  such,  15,  367. 

basis  of  duty,  365. 

duration  of  duty,  367. 

extent  of  invitation,  367.- 

servant  assumes  risk  of  condition  of  affairs  because  he  is  an 

invited  person,  367,  396. 
scope  of  employment,  481. 

see  "Scope  of  Employment." 

J. 

JACKSCREW.  519,  note. 

JOINT  TORT  FEASORS, 

release  of  one  discharges  all,  135. 

JOLTING  OF  CARS, 
see  "Cars." 

JUDGMENT, 

obtained  by  deceased,  bars  administrator's  suit.  140. 

recovery  under  act  for  suffering  not  a  bar  to  suit  for  death 

under  railroad  statute,  140,  note, 
judgment  in  suit  under  act  not  a  bar  to  subsequent  suit  under 

railroad  statute,  647. 
is  a  bar  to  subsequent  action  at  common  law.  647. 

JUDICIAL  NOTICE, 

what  is  subject  to  Judicial  notice,  629. 
risks  incidental  to  nature  of  business,  406,  414. 
53 
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JUDICIAL  NOTICE— Cont'd. 

obvious  dangers,  433. 

servant  cannot  deny  that  he  possesses  common  knowledge,  434, 

633. 
servant  presumed  to  possess  common  knowledge,  458,  467. 
evidence  of  common  knowledge  not  admissible,  434,  633. 
need  not  warn  of  dangers  known  to  common  experience,  4C3. 
insulation  wearing  off  wire,  413. 
character  of  draft  horses,  572,  note, 
management  of  horses,  631,  note, 
place  of  engineer  or  fireman  on  train,  630. 
owners  control  running  of  trains,  630,  note, 
agents  starting  trains,  630,  note, 
duties  of  superintendent,  630,  note. 

of  yardmaster  or  conductor,  630,  631,  note. 

of  brakeman,  631,  note. 

of  section  foreman,  631,  note, 
surveyor,  631,  note, 
meaning  of  "yard,"  630,  note. 

freight  and  passenger  trains  run  separately,  630,  note, 
run  at  high  speed,  630,  note, 
time  to  pass  between  given  points,  630,  note, 
unblocked  frogs,  630,  note, 
use  of  spark  arresters,  630,  note, 
cars  forwarded  over  different  lines,  630,  note, 
jolting  of  cars,  630,  note. 

carelessness  to  go  in  front  of  moving  car,  631,  note, 
rules  and  regulations  of  railroad,  630. 

of  mines,  630. 
'  gas  passing  through  soil,  631,  note, 
gas  exploding,  631. 
coal  oil  exploding,  631. 
coal  dust  exploding,  631. 
fertilizer  dust  exploding,  631. 
photography,  631. 
advances  in  business,  631. 
height  of  a  man,  631. 

law  or  statutes  of  other  states  noticed  by  federal  courts  when, 
not  sitting  as  an  appellate  tribunal,  40,  note. 

JURISDICTION, 

state  laws  extend  over  navigable  waters  within  the  state,  37. 
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JURISDICTION— Cont'd. 

a  marine  leagnie  from  shore,  36. 
laws  of  home  port  go  with  vessel  on  high  seas,  36. 
state  and   federal   courts   have   concurrent  jurisdiction    in   ad- 
miralty if  injury  is  received  on  navigable  waters  within 
state,  37. 
see  "Admiralty;"  "Federal  Courts;"  "Probate  Court" 


KEYWAY, 

see  "Set  Screws." 

KNOWLEDGE, 

known  dangers  assumed  upon  entry  into  employment,  426. 

source  of  knowledge  immaterial,  426. 

knowledge  of  incidental  dangers,  407. 
of  transitory  risks,  415. 

capacity  of  plaintiff  to  discover  danger,  435. 

presumed  to  have  common  knowledge,  458. 

presumed  to  have  knowledge  of  the  work  for  which  he  offers 
himself,  459. 

knowledge  possessed  by  minor,  446. 

age  of  applicant  material,  460. 

unfamiliarity  with  language,  461. 

master  must  warn  servant  of  dangers  he  does  not  know,  462. 

extent  of  warning,  467. 

getting  knowledge  from  fellow  servant,  471. 

servant  must  both  know  and  appreciate  danger,  456. 

knowing  danger,  need  not  know  exact  details,  454. 

equal  opportunity  to  discover  dangers,  530. 

knowing  of  starting  of  other  machines,  534. 

knowledge  an  element  both  of  volenti  non  fit  injuria  and  con- 
tributory negligence,  384. 

may  be  shown  under  statute  providing  that  knowledge  shall 
not  bar,  384,  note. 

when  plaintiff  assumes  risk  by  remaining  at  work,  545. 

court  passing  on  servant's  knowledge,  621. 

pleading  knowledge,  388  et  seq. 

lack  of  knowledge  need  not  be  pleaded  in  Indiana,  when  plain- 
tiff sent  outside  scope,  390,  note,  493,  note, 
see  "Assumption  of  Risk;"  "Judicial  Notice;"  "Warning." 
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L. 


LADDER. 


defects,  206,  note,  241,  note, 
spliced  ladders,  214,  note,  224,  note,  446,  note, 
absence  of  guard,  226,  note, 
placing  ladder  in  safe  position,  291,  note, 
negligence  in  using,  519,  note. 
risks  of,  428,  note,  446,  note,  454,  note. 

ladder  borrowed  by  servant  not  connected  with  master's  busi- 
ness, 215. 

LANDSLIDE,  417,  note,  492,  note,  535. 

LANTERN,  428,  note,  586,  note,  587,  note,  592,  note. 

LATENT  DANGERS,  430  et  seq. 
see  "Assumption  of  Risk." 

LAW  AND  PACT, 

see  "Court  and  Jury." 

LENT  SERVANT,  55. 

not  servant  of  person  by  whose  false  representations  he  is  in- 
duced to  work,  56,  note, 
of  one  whose  directions  he  is  told  to  follow,  56. 
contract  of  service  applies  to,  362,  note. 

LEVER,  224,  note,  240,  241,  note. 

LICENSEE,  364. 

LIMITATION  OF  ACTION, 

act  fixes  +"        within  which  suit  may  be  brought,  185. 

this  is  a  condition  of  the  remedy,  186. 

not  a  statute  of  limitations,  186. 

saving  clauses  of  general  statute  of  limitations  do  not  apply, 

186. 
in  Indiana,  general  statute  of  limitations  governs,  save  in  case 

of  death,  when  the  limitation  in  death  statute  governs,  185. 
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LIMITATION  OF  ACTION— Cont'd. 

in  Alabama,  limitation  in  death  statute  governs,  185. 
in  computing  time,  day  of  accident  is  excluded,  187. 
if  declaration  shows  action  begun  too  late,  it  is  demurrable, 

186,  note, 
nonsuit  does  not  extend  time,  187. 
amendment  offered  after  time  for  bringing  original  action  is 

barred  if  it  sets  up  new  cause  of  action,  187. 
•when  period  of  limitation  is  set  in  statute,  it  will  be  enforced 
in  courts  of  forum,  190. 
see  "Amendments;"  "Statute  of  Limitations." 

LIVE  WIRES,  231,  note,  235,  290,  note,  413,  434,  note. 

owned  by  third  party,  473. 
wire  across  track,  441,  note,  473. 

LOCOMOTIVE, 

in  act,  means  railroad  engine,  340. 

traveling  crane  is  not,  340. 

stationary  engine  is  not,  340,  350. 

electric  car  is  not,  341,  349. 

hostlers  or  caretakers  may  have  charge  or  control,  342. 

not  when  engine  is  in  roundhouse,  342, 
failure  to  warn  when  starting,  343,  note, 
starting  with  jerk,  343,  note,  410. 
running  at  too  great  speed,  343,  note, 
disobeying  signal,   343,  note, 
turning  steam  on  plaintilT,  343,  note, 
rake  falling  from  tender,  343,  note, 
defects  in,  231,  note,  243,  note,  427,  note,  428,  note,  443,  note, 

520,  note,  532,  note,  582,  note, 
explosion,  410. 
live  engine  on  track,  410. 
jolting,  427,  note,  433,  note, 
minor  injured  by,  451,  note, 
helper  ordered  to  repair,  498,  note, 
jumping  from  engine,  434,  note, 
mounting  moving  engine,  519,  note,  520,  note, 
going  on  running  board,  411,  520,  note, 
riding  on  cowcatcher,  517. 
disobeying  rules  as  to  running,  522,  note,  523,  note. 
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LOCOMOTIVE— Cont'd. 

complaining  of  defect,  578,  note, 
promise  to  repair,  585,  note,  587,  591.  note,  592. 
superintendent  permitting  defect  to  exist,  291,  note, 
see  "Charge  or  Control." 

LORD  CAMPBELL'S  ACT, 

model  of  other  death  statutes,  50,  93. 
whether  new  right  of  action  created,  139. 
see  "Death  by  Wrongful  Act." 

LOSS  OF  SERVICE, 

action  for,  notwithstanding  death  at  common  law,  91. 

may  exist  together  with  action  to  recover  for  death  under  stat- 
ute, 94,  97,  99. 

fellow-servant  rule  applies  to  parent  in  such  action,  although 
servant  may  bring  himself  within  the  act,  99,  note. 

LOW  BRIDGE,  410,  440,  note,  452,  note,  578,  note,  627,  note,  628, 
note, 
need  not  anticipate  absence  of  telltales,  530. 
see  "Bridge;"  "Track." 

M. 

MACHINERY, 

definition,  229. 

master  not  obliged  to  furnish  newest  machinery,  195,  note. 

temporary  removal  of  part  of  machine,  211. 

machinery  not  yet  put  in  place  not  within  act,  218,  230. 

cleaning  of,  453,  note,  515,  note,  520,  note. 

starting  of,  232,  note,  243,  note,  447,  note,  452,  note,  453,  note, 

534,  note, 
machine  repeating,  592,  note,  593,  note,  625,  note, 
standing  on  machine,   446,   note, 
ignorance  of  machine,  519,  note, 
noticing  working  of  machine,  518,  note,  520,  note, 
boy  playing  with  machine,  520,  note. 

working  about  moving  machinery,  519,  note,  520,  note,  537,  note. 
defective  platform  in  front  of  machine,  448,  note, 
defective  seat  in  front  of  machine,  448,  note, 
using  new  invention,  469. 
using  hand  instead  of  steam  power,  499,  note. 
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MACHINERY— Cont'd. 

ordered  to  use  machine,  501,  note, 
objection  to  working  on  machine,  508,  514. 
unsuitableness  a  defect,  231. 
spattering  caustic,  457. 
loose  shipper,  454,  note,  588,  note, 
safety  clutch,  232,  note, 
breaking  of,  520,  note, 
risks  of  machinery,  448,  note. 

promise  to  repair,  585,  note,  588,  note,  592,  note,  593.  note, 
violation  of  statute  requiring  machinery  to  be  fenced,  597,  601. 
see  "Defect  in  Condition;"  "Unguarded."  " 

MARRIED  WOMEN, 

may  be  masters,  63. 

notice  of  injury  given  by  husband,  174. 

MASSACHUSETTS, 

text  of  act,  663. 

act  does  not  apply  to  domestic  servants,  62. 

survival  of  action,  104. 

action  to  recover  for  death,  105. 

statutes  permitting  recovery  for  death  sometimes  considered 
penal  laws,  and  not  enforced  elsewhere.  49,  106. 

may  have  two  actions  if  death  not  instantaneous, — for  suffer- 
ing and  for  death,  107. 

suffering  and  death  included  in  suit  under  act,  108. 

person  to  sue,  110. 

conscious  suffering,  112. 

dependency,  115. 

limit  of  damages,  110. 

measure  of  damages,  116. 

statute  relating  to  defective  notices,  169,  note. 

statute  relating  to  foreign  cars,  218. 

rule  as  to  remaining  at  work  with  knowledge  of  danger,  665. 

enforcement  of  rights  acquired  under  foreign  statute,  46.  47, 
note,  130, 

MASTER  AND  SERVANT, 

action  by  master  against  negligent  servant.  24,  note. 

action  by  Injured  servant  against  negligent  servant.  23.  note. 
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MASTER  AND  SERVANT— Cont'd. 

master  and  servant  are  not  joint  tort  feasors,  24,  note. 

act  has  not  affected  these  actions,  23. 

definition  of  master,  52. 
of  servant,  52. 

contract  of  hiring  not  essential  to  relation,  53. 

volunteer  may  he  a  servant,  55. 

general  servant  of  one  may  become  temporary  servant  of  an- 
other,  55. 

payment  of  wages  not  conclusive,  55. 

power  of  control  the  test,  54. 

independent  contractor  not  a  servant,  57. 

domestic  servants,  62,  note. 

who  may  be  masters,  63. 

master's  liability  for  injuries  to  his  servant  determined  by  con- 
tract of  service,  6,  53,  363. 

this  contract  implied  from   relationship,  and   not  from   agree- 
ment, 4,  361,  600. 

distinguished  from  contract  of  hiring,  359,  363,  504. 

based  on  public  policy,  7. 

duties  of  master,  6,  369. 

duty  to  use  reasonable  care  to  provide  proper  places,  macliinery, 
etc.,  192. 

extent  of  obligation,  193,  195. 

master  not  an  insurer,  194. 

purchase  in  market,  195. 

new  improvements,  195. 

duty  measured  by   circumstances  existing  at  time  of  employ- 
ment, 196,  399. 

duty  to  hire  competent  servants,  402, 

notice  of  incompetence,  405. 

incompetent  servants,  404,  note. 

InsuflBcient  force  for  work,  453,  note. 

master  must  instruct  and  warn  of  dangers  unknown  to  servant. 
430,  462,  475,  525. 

extent  of  warning.  467. 

duties  exist  only  during  period  of  actual  employment,  73. 
^     owed  only  as  to  such  places,  machinery,  etc.,  as  master  fur 
nishes,  471. 
of  master  are  continuing,  195,  403,  469. 
cannot  be  delegated,  196,  403,  469. 
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MAS7.^R  AND  SERVANT— Cont'd. 

defenses  open  to  master,  15,  357. 
negligence  of  servant,  515. 
assumption  of  risk,  356. 
servant  an  invited  person,  367. 

scope  of  invitation  is  the  scope  of  his  employment.  368.  485. 
servant  assumes  risks  of  negligence  of  fellow  servants,  393.  400. 
risks  incidental  to  business,  406. 
transitory  risks  arising  in  business,  415. 
these  risks  assumed  because  servant  is  a  servant,  393. 
master  may  maintain  dangerous  condition  of  affairs,  422. 
servant,  knowing  danger,  assumes  risk,  426. 
servant  must  use  care  to  discover  danger,  429,  430 
knowledge  servant  presumed  to  possess,  458. 
acceptance  of  employment  an  acceptance  of  the  risk,  421. 
contractual  assumption  of  risks  applies  only  to  servants,  475. 
master's  negligence  not  an  assumed  risk,  399,  401. 
master  cannot  escape  responsibility  by  delegating  his  duties, 

400. 
sending  servant  outside  scope  of  employment,  489. 
master  may  require  servant  to  perform  new  duties,  or  encoun- 
ter new  risks,  501. 
servant  must  obey  rules  of  master,  521. 
master  must  make  obedience  possible,  523. 
temporary  orders  or  directions  of  master.  523. 
servant  may  rely  on  care  of  master,  528. 

on  assurances  of  safety,  536. 
when  servant  assumes  risk  by  remaining  at  work  with  knowl- 
edge of  danger,  540. 
master  promising  to  repair,  583. 
validity  of  contracts  limiting  master's  liability,  145. 
assuming  risk  of  violation  by  master  of  statute  passed  for  serv- 
ant's protection,  593. 
railroad  statutes,  322. 

see  "Assumption  of  Risk;"  "Common  Law;"  "Contract  of 
Service;"  "Contributory  Negligence;"  "Court  and  Jury;" 
"Employers'  Liability  Acts;"  "Employment;"  "Fear  of 
Discharge;"  "Fellow  Servants." 

METHOD  OP  WORK. 

dangerous  method  of  conducting  business  a  defect  in  England. 
209. 
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METHOD  OP  WORK— Cont'd. 

otherwise  in  Massachusetts,  209. 

servant  observing  method  of  conducting  business,  534. 

piling  boards,  428,  note,  446,  note. 

using  derriclc,  428,  note,  446,  note, 

melting  iron,  428,  note,  446,  note. 

warning  of  blast,  428,  note,  519. 

dumping  coal,  446,  note. 

cleaning  windows,  519. 

sending  car  into  cut  without  warning,  519,  note. 

lifting  box,  520,  note. 

promise  to  change  method,  586. 

Judicial  notice,  631. 

see  "Assumption  of  Risk." 

MINES, 

boss  appointed  over  mine,  under  statute,  400,  note, 
person  in  charge  of  mine  may  be  a  superintendent,  277,  note, 
roof  or  sides  of  mine  are  ways,  works,  or  machinery,  225. 
fall  of  rocks  in  mine,  290,  note,  413,  416,  note,  444,  note,  445, 

note, 
fall  of  earth  in  mine,  445,  note,  535,  note,  538,  note. 
Insecure  roof  of  mine,  303,  note,  520,  note, 
making  roof  safe,  535. 
clearing  debris  in  mine,  493,  note, 
removing  props,  or  failing  to  support  roof,  290,  note,  428,  note, 

454,  note,  519,  note,  520,  note,  526,  note, 
assurance  that  overhanging  rock  is  safe,  537. 

of  safety  of  place,  538,  note. 

of  foreman  that  mine  is  free  from  gas,  430,  note, 
explosion  of  gas,  445,  note, 
minor  staying  under  shattered  roof,  488,  note,  516. 

going  where  explosion  expected,  516. 
blacksmith  sent  to  mine,   falling  down   unguarded   shaft,   492, 

note, 
incidental  dangers  of  mining,  413. 
bucket  in  mine,  falling,  448,  note,  532. 
failure  to  extinguish  fire  in  mine,  291,  note,  292,  note, 
violation  of  statute  requiring  inspection  of  ropes,  597. 
violation  of  statute  requiring  presence  of  banksman  at  mouth 
of  pit,  598. 

see  "Falling  Objects." 
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MINORS, 

see  "Infants." 


MOLDS, 

explosion  of  damp  molds,  211,  note,  214,  note,  284,  417. 

MUNICIPAL  CORPORATION, 

definition,  68. 

not  liable  when  acting  in  public  capacity,  unless  action  given 
by  statute,  68. 

town  house,  schools,  almshouses,  hospitals,  68. 

repair  of  highways,  69. 

Boston  subway,  69,  note. 

fire  department,  69. 

fire-signal  system,  69,  note. 

fireworks  at  public  celebration,  69,  note. 

distinction  between  property  owned  in  public  and  private  ca- 
pacity, 69,  note. 

liable  for  acts  done  as  private  owner,  69. 

town  hall  rented  for  entertainments,  70. 

farm  belonging  to  almshouse,  70. 

labor  of  inmates  of  house  of  industry,  70. 

removing  of  gravel  or  sale  of  stone  on  land  owned  by  city,  70, 
note. 

when  proceeds  are  devoted  to  another  purpose,  70,  note. 

work  undertaken  from  private  motives,  70,  note. 

liable  for  sewer  works,  70. 

waterworks,  71. 

gas  or  electric  plants,  71. 

parks,  71,  note. 

liability  for  agents  appointed  under  statute,  71. 

appointed  to  do  the  work  of  the  municipality.  71. 

act  applies  to  municipal  corporations,  save  in  Indiana,  72. 

N. 

NEGLIGENCE, 

basis  of  liability  at  common  law  or  under  act,  23.  234. 
definition  and  elements  of  negligence,  235,  357,  363. 
accident.  234,  237. 
defendant's  care  towards  licensees,  trespassers,  etc..  364. 
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NEGLIGENCE— Cont'd 

degree  of  care  required  of  master,  194. 

duty  measured  by  the  circumstances  of  the  employment,  196. 

measure  of  defendant's  duty  under  act  and  at  common  law  th* 

same,  202. 
proof  of  defect  is  not  enough,  234. 
defect  must  be  caused  by  negligence,  209. 
master  must  have  reasonable  time  to  remedy  after  discovering 

defect,  234. 
need  not  repair,  but  must  end  dangerous  condition,  235. 
master  in  Alabama  liable  under  act  for  willful  negligence,  234, 
note,  642,  note. 

pleading  willful  or  reckless  negligence,  641,  644. 

negligence,  641. 
general  allegations  enough,  641,  648. 
negligence  must  be  the  proximate  cause  of  injury,  258. 
res  ipsa  loquitur,  238. 

•violation  of  statute  regulating  conduct  of  business  evidence  of 
negligence,  246. 

see  "Contributory  Negligence;"  "Degree  of  Care." 

NEGLIGENT  USER, 

not  a  defect  in  condition  under  act,  212. 
see  "Defect  in  Condition." 

NEW  TRIAL, 

when  there  has  been  .a  view  by  jury,  622,  note, 
may  be  had  after  nonsuit,  but  not  after  verdict  directed  by 
court,  650. 

NEW  YORK, 

text  of  act,  702. 

construction  of  assumption  of  Wsk  clause,  705. 

NEXT  FRIEND, 

may  bring  suit  for  infant,  139. 

may  not  compromise  suit  unlet"*  it  is  brought  to  attention  of 
court,  139. 
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NEXT  OF  KIN. 

no  action  under  death  statutes  unless  there  are,  100,  IOC,  120. 
must  be  dependent  next  of  kin,  under  Massachusetts  act,  109, 

111,  note,  116. 
describing  persons  as  next  of  kin  who  are  not  is  immaterial, 
120,  note,  649. 
see  "Death  by  Wrongful  Act." 

NONSUIT, 

nonsuit  of  deceased  not  a  bar  to  administrator's  action,  140, 

note, 
does  not  extend  time  within  which  action  may  be  brought,  187. 
ordering  nonsuit,  650. 
refusal  to  order  nonsuit  not  a  ground  of  exception,  650. 

NOTICE  OF  DANGER, 
posting  of,  468. 

NOTICE  OF  INJURY, 

required  by  acts  of  England,  Massachusetts,  and  Colorado,  154. 
is  a  condition  precedent  to  right  of  action,  157,  172. 
defendant's  knowledge  of  accident  does  not  excuse  failure  to 

give  it,  158. 
bringing  action  within  the  time  for  giving  notice  does  not  do 

away  with  necessity  for  it,  171. 
purpose  of  notice,  159,  161,  180. 
must  be  in  writing,  158. 
may  be  contained  in  separate  papers,  159. 
notice  not  strictly  construed,  160. 
contents  of  notice,  160. 
time,  161. 
place,  162. 
cause,  163. 

different  causes  may  be  stated,  164,  note. 
need  not  claim  compensation,  160. 
inaccuracy  of  statement  of  time,  place,  or  cause,  164. 

Massachusetts  act  relieves  against  Inaccuracy  of  statement. 

165. 
statute  not  retroactive,  165,  note, 
absence  of  any  statement  does  not  come  within  clause,  166. 
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NOTICE  OF  INJURY— Cont'd. 

burden  of  proof  on  plaintiff  to  show  that  he  did  not  intend 
to  mislead,  and  that  defendant  was  not  misled,  167. 

Massachusetts  statute  relating  to  all  notices  of  injury  re- 
quiring defendant  to  ask  for  new  notice,  169,  note. 

when  new  notice  must  be  given,  169. 

statute  does  not  relieve  against  failure  to  give  notice,  170, 
179. 

English  act  as  to  inaccuracy  of  statement,  170. 

omission  to  state  time,  place,  etc.,  comes  within  meaning. 
170. 

burden  of  proof  on  plaintiff  to  show  that  inaccuracy  was 
not  for  purpose  of  misleading,  and  that  defense  was  not 
prejudiced,   171. 

defendant's  knowledge  evidence  on  question  of  his  being 
misled,  158. 
signature  of  notice  by  hand  of  another,  174. 

need  not  state  that  it  is  given  on  behalf  of  plaintiff,  if  that 
can  be  gathered  from  its  terms,  174. 

must  purport  to  be  a  notice,  174. 

minor  must  give  notice,  174, 

husband  giving  notice,  174. 

attorney  giving  notice,  175. 
In  case  of  death,  personal   representatives  may  give  notice  in 
Massachusetts,  173,  175. 

even  though  widow  or  next  of  kin  bring  action,  176. 

when  representative  not  appointed  till  after  time  for  giving 
notice,  175. 

when  intestate  lived  for  more  than  ten  days  in  condition 
to  give  notice,  177. 

defendant's  promise  to  make  compensation  not  a  reasonable 
excuse  in  England  for  failure  to  give  notice,  176. 
'  "When  plaintiff  mentally  or  physically  disabled  to  give  notice, 
time  extended,  172. 

burden  of  proof  on  plaintiff,  172. 

does  not  come  within  proviso  if  he  could  have  procured  an- 
other to  give  it,  172. 

must  be  both  mental  and  physical  incapacity,  173. 

no  provision  for  disability  in  England  or  Colorado,  173. 
time  within  which  notice  must  be  sent,  171. 

must  be  both  sent  and  received  within  time  limited,  171. 
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NOTICE  OF  INJURY— Cont'd. 

In  computing  time,  day  of  accident  is  excluded,  171. 

bringing  action  does  not  do  away  with  necessity  of  notice, 
171. 

notice  served  after  writ  made  is  bad,  172. 
service,  178. 

regulated  by  English  act,  177. 

no  method  provided  in  Massachusetts  or  Colorado  acts,  178. 

service  on  commissioner  of  corporations  bad,  178,  note. 

service  on  wrong  party,  179. 

service  on  agent  of  master,  179. 

service  of  highway  notices,  180. 
notice  not  part  of  plaintiff's  pleadings,  181. 
how  far  plaintiff  is  concluded  by  statements  in  his  notice.  182. 
amendment  of  notice  after  suit  brought  not  allowed,  184. 
pleading  of  notice,  180,  640. 
exception  to  admissibility  of  notice  not  open,  under  exception 

to  direct  verdict  on  all  the  evidence,  641. 
courts  of  forum  enforce  notice  when  it  is  required  by  foreign 
statute,  191. 

o. 

OBJECTS  NEAR  TRACK,  426,  note,  437,  note,  439,  note,  440,  note, 
451,  note,  455,  note,  527,  note, 
see  "Track." 

OBVIOUS  DANGERS,  430,  531. 
see  "Assumption  of  Risk." 

ORDERS, 

see  "Assumption  of  Risk;"  "Contributory  Negligence;"  "Person 
to  Whose  Orders  Plaintiff  is  Bound  to  Conform;"  "Scope  of 
Employment; "  "Superintendent." 

ORDINARY  RISKS  OF  BUSINESS,  406. 
see  "Assumption  of  Risk." 

P. 

PARTICULAR  INSTRUCTIONS, 
four  persons  are  concerned,  314. 
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PARTICULAR  INSTRUCTIONS— Cont'd, 
act  or  omission  is  not  of  plaintiff,  314. 
negligence  must  be  of  person  giving  the  instructions,  314. 
act  or  omission  need  not  be  negligent,  316, 
servant  must  obey  the  instructions,  316. 
refer  to  special  directions,  318. 
construction  of  clause,  319. 
effect  of  clause,  319. 

see  "Rules,  Regulations,  and  By-Laws." 

PARTIES, 

under  death  statutes  in  Alabama,  95. 

under  Alabama  act,  97. 

under  death  statutes  in  Massachusetts,  106. 

under  Massachusetts  act,  110. 

dependency,  111,  note,  116. 

conscious  suffering,  112. 

under  Indiana  death  statutes,  118. 

death  of  plaintiff  pending  appeal,  117. 

under  Colorado  death  statutes,  123. 

no  action  for  death  against  representatives  of  wrongdoer,   95, 
note. 

foreign  administrator,  129. 

guardian  or  next  friend  may  sue  for  minor,  139. 

alien  may  sue  under  act,  133. 

nonjoinder  of  partner  not  a  defense,  63,  note. 

objection  to  improper  joinder,  648,  note. 

master  and  negligent  servants  not  joint  tort  feasors  at  common 
law,  24,  note. 

may  be  joined  under  Colorado  act,  19. 

foreign  statute  permitting  a  different  party  to  sue  may  be  en- 
forced, 50,  note. 

immaterial  that  domestic  law   designates  a  different  plaintiff. 
130. 

when  statute  makes  state  the  plaintiff,  a  domestic  administrator 
may  sue,  131,  note. 

pleading  capacity  of  plaintiff,  649. 
see  "Death  by  Wrongful  Act." 

PARTNERSHIP, 

partners  may  be  masters,  03. 

all  partners  liable  for  negligence,  but  nonjoinder  of  partner  not 
a  defense,  63. 
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PERSON    TO    WHOSE    ORDERS    PLAINTIFF    WAS    BOUND    TO 
CONFORM, 

effect  of  clause,  295. 

independent  of  defect  or  superintendent  clause,  296. 

does  not  designate  a  person  of  rank  in  the  service,  297. 

plaintiff  must,  at  the  time,  be  bound  to  conform  to  order,  298. 

person  must  have  authority  to  give  order,  299. 

not  shown  by  fact  he  was  temporarily  left  in  charge,  298. 

fact  that  he  was  called  a  foreman,  not  sufficient,  299. 

when  he  is  the  only  one  who  gave  orders,  299. 

when  his  authority  was  never  challenged  till  after  accident,  300. 

plaintiff  must  be  bound  to  obey  order,  300. 

bound  to  obey  only  such  orders  as  are  within  the  scope  of  au-> 

thority.  300. 
not  bound  to  obey  orders  forbidden  by  rules,  301. 
must  obey  unless  he  knows  it  is  forbidden,  301. 
order  must  be  such  as  requires  obedience,  301,  309. 
suggestion  or  warning  not  an  order,  301.  , 

need  not  be  given  in  words,  302,  309. 

not  necessary  to  order  what  it  is  plaintiff's  duty  to  do,  302. 
In  performing  ordinary  duties,  one  is  not  acting  in  obedience  to 

orders,  302,  note, 
special  order  to  do  a  particular  act  not  necessary  if  it  may  be 

implied  from  general  order,  302,  309. 
compliance  is  presumed  to  be  in  a  safe  manner,  unless  order 

implies  the  contrary,  303,  310. 
injury  must  result  from  having  conformed  to  order,  304. 
whether  negligence  must  be  proximate  cause  of  Injury,  304,  308, 

note, 
enough  in  England  if  order  is  a  condition,  rather  than  eaaa«  of 

injury,  304. 
order  must  be  closely  connected  with  injury,  305. 
clause  not  limited  to  negligent  orders  in  Eingland,  306. 
negligence  basis  of  action,  308. 

negligent  person  must  know  condition  of  affairs,  308. 
negligent  to  give  order  exposing  to  nnusual  risks,  309. 
pleading,   638. 

PERSON  INTRUSTED  WITH  SEEING  TO  THE  CXMfDITION  OP 

WAYS,  WORKS,  ETC., 
character  of  ckaties  decides  wheth«r  person  comes  within  elauae, 

251,    253. 
M 
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PERSON  TO  WHOSE  ORDERS  PLAINTIFF  WAS  BOUND  TO  CON- 
FORM—Cont'd. 

must  be  a  servant,  251. 

independent  contractor  may  be,  251. 

master  must  be  charged  with  duty  which  person  performs,  251. 

«mall  daily  repairs,  251. 

happening  to  do  something  with  ways,  works,  etc.,  not  enough 

to  bring  person  within  act,  252. 
«,uthority  not  the  test,  253. 
carpenter,  253. 
lineman,   253. 

tsection  foreman,  253,  note. 
hostler,  253,  note, 
car  inspector,  253,  note, 
watchman  on  ship,  253,  note, 
conductor  or  brakeman,  254,  note. 

^hen  injured  servant  is  intrusted  with  the  duty,  no  recovery, 
'      254. 
pleading,  636. 

see  "Defect  in  Condition;"  "Machinery;"  "Plant;"  "Ways;" 
"Works." 

PERSONAL,  INJURIES,  78. 

•efusal  to  submit  to  examination  by  doctor,  117,  note. 

PHOTOGRAPHS,  631. 

PICKER,  449,  note,  450,  note,  470. 
see  "Revolving  Rollers." 

PLANER,  451,  note,  456,  note,  501,  note. 
Bee  "Revolving  Knives." 

PLANT, 

definition,  232, 

horse,  233. 

tools,  233. 

coal  bin,  233. 

hammer  not  part  of,  in  Alabama,  233. 

gas  in  ship's  hold,  233,  note. 

Bee  "Defect  in  Condition;"  "Tools." 
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PLATFORM, 

in  front  of  machine,  448,  note, 
movable  platform,  444,  note, 
unrailed  platform,  444,  note,  564,  note. 
see  "Floors." 

PLEADING, 

under  statutes  giving  remedy  for  deatli  by  wrongful  act, 
need  not  aver  that  there  are  surviving  next  of  kin,  100. 
must   allege    in    Indiana,    when   mother   sues,   that   father 

could  not,  119,  note, 
need  not  aver  damages  sustained,  121,  note, 
exemplary  damages  must  be  pleaded  in  Colorado,  127,  note, 
describing  persons  as  heirs  at  law  who  are  not,  immaterial, 

120,  note,   649. 
capacity  of  plaintiff  to  sue  Is  admitted  by  pleading  general 

issue,  649. 
objection  must  be  taken  specially,  649. 
objection  that  foreign  administrator  has  not  ancillary  let- 
ters must  be  taken  specially,  129. 
notice,  must  allege  that  it  was  given,  180,  640. 

failure  to  allege  notice  makes  declaration  demurrable,  641. 
count  may,  however,  be  sustained  as  a  common-law  count, 

180. 
limitation  of  action  must  be  specially  pleaded,  649. 

if  declaration  shows  action  begun  too  late,  it  is  demurrable, 

186,  note,  650. 
negligence  may  be  averred  in  general  statements,  641,  648. 
plaintiff  may  be  required  to  specify  the  particulars,  642. 
pleading  reckless  or  wanton  negligence  in  Alabama,  641. 
contributory  negligence  generally  to  be  pleaded  in  defense,  375, 

642. 
general  issue  may  put  plaintifTs  due  care  in   issue,  375, 

note, 
in    Alabama,    contributory    negligence    must    be    specially 

pleaded,  375.  note,  643,  644. 
contributory  negligence  not  a  defense  to  willful  negligence. 

in  Alabama,  644.  note, 
demurrer  to   replication  setting  up  wanton   negligence  in 

answer  to  plea  of  contributory  negligence,  644. 
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PLEADING— Cont'd. 

contributory  negligence  must,  in  Massachusetts,  be  denied 
in  plaintiff's  declaration,  375,  note, 
knowledge  must  be  pleaded  in  England  and  Indiana,  388. 

need  not  state  that  plaintiff  had  not  the  same  means  of 

knowledge,  389,  note, 
otherwise  in  Indiana,  390,  note. 

plaintiff's  ignorance  need  not  be  alleged  in  Alabama,  390. 
general  allegation  of  plaintiff's  ignorance  rebuts  both  actual 

and  constructive  knowledge,  390,  note, 
general  allegation  of  ignorance  may  be  overcome  by  special 

recitals,  390,  note, 
"free  from  fault,"  insufBcient,  390,  note, 
plaintiff's  lack  of  knowledge  need  not  be  pleaded  when  he 
is  sent  on  service  without  scope  of  employment,  390,  note, 
493,   note, 
contractual  assumption  of  risk  need  not  be  pleaded  by  defend- 
ant, 391,  note, 
must  allege  that  negligent  servant  was  not  a  fellow  serv- 
ant, 390,  note,  391. 
volenti  non  fit  injuria  must  be  denied  by  plaintiff  in  Indiana, 
392. 
is  an  afRrmative  defense  in  Alabama,  390. 
open  under  general  issue  in  Massachusetts,  392. 
promise  to  repair  must  be  pleaded  in  Indiana,  390,  note, 
time  necessary  to  make  the  repairs  need  not  be  pleaded, 
390,  note, 
statutory  defense  of  knowledge  under  act  need  not  be  pleaded 

by  plaintiff,  613. 
declaration    must  set  up  the  allegations  contained  in  act,  634. 
must  allege  that  plaintiff  was  a  servant,  635. 
need  not  state  place  where  accident  occurred,  635. 
defect  in  condition,  636. 

name  of  person  intrusted  need  not  be  given,  637. 
negligence  of  superintendent,  638. 

of  person  to  whose  orders  plaintiff  was  bound  to  conform, 
638. 
charge  or  control,  639. 
when  foreign  statute  is  relied  on,  complaint  must  set  out  facts 

bringing  case  within  its  terms,  40,  note. 
one  count  for  each  cause  of  action,  645. 
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PLEADING— Cont'd. 

concurring  causes  may  be  alleged  in  one  count,  645. 

count  at  common  law  and  under  act  may  be  joined,  648. 

election  of  counts,  646. 

amendments,  187. 

consent  to  filing  amendment  does  not  waive  objection  to  it,  189. 

general  issue,  649. 

demurrer,   641. 

improper  joinder  of  parties,  648,  not©. 

see  "Amendments;"  "Death  by  Wrongful  Act." 

POINTS, 

same  as  switch,  339. 

failure  to  replace  cover  after  oiling,  not  an  act  of  charge  or 
control,  338. 
see  "Switch." 

POLE, 

see  "Objects  Near  Track;"  "Telegraph  Pole." 

POLICEMAN, 

special  policeman  not  servant  of  person  at  whose  request  he  is 

appointed,  62,  note, 
may  be  a  superintendent,  277,  note. 

POLICE  POWER, 

sapervises  contracts  made  by  individuals,  142,  143. 

POWDER, 

see  "Blasting;"  "Explosions." 

PROBATE  COURT, 

claim  for  damages  for  death  gives  court  jurisdiction.  127. 
attacking  jurisdiction  of  court  to  appoint  administrator,   12S, 
note, 
see  "Executors  and  Administrators." 

PROMISE  TO  REPAIR, 

may  rebut  the  inference  that  remaining  at  work  with  knowl- 
edge of  the  danger  is  a  consent  to  take  the  risk,  548,  583. 
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PROMISE  TO  REPAIR— Cont'd. 

when  there  is  a  promise,  question  of  consent  is  for  jury,  584, 

plaintiff  must  know  of  defect  or  negligence,  585. 

risk  must  be  caused  by  master's  negligence,  586. 

complaining  only  is  not  sufficient,  548,  note,  587. 

there  must  be  a  promise  of  remedy,  587. 

complaint  or  notice  must  point  out  defect,  587. 

promise  must  be  made  by  one  with  authority,  587. 

plaintiff  must  remain  at  work  on  faith  of  promise,  589. 

where  plaintiff  is  himself  the  one  charged  with  making  re- 
pairs, 588. 

plaintiff  may  remain  for  a  reasonable  time  on  faith  of  promise, 
590. 

reasonable  time  for  making  repairs  question  for  jury,  591. 

gauge  on  boiler,  591,  note. 

traveling  crane,  591,  note. 

billet  rollers,  591,  note. 

trains  failing  to  signal,  591,  note. 

projecting  bolts  on  wheel,  591,  note. 

promise  to  repair  does  not  permit  plaintiff  to  be  negligent,  592. 

rotten  harness  on  vicious  horse,  592,  note. 

lantern,  592,  note. 

belts,  592,  note. 

overhanging  bank,  593,  note. 

must  exercise  due  care  to  see  whether  repairs  have  been  made, 
592. 

rotten  planking  in  pier,  589. 

defective  pilot  plow,  592. 

machine  repeating,  592,  note,  593,  note. 

defective  roadbed,  593,  note. 

air  brake,  593,  note. 

incompetent  servant,  593,  note. 

circular  saw,  585,  note. 

switch,  585,  note. 

locomotive,  585.  note,  587. 

unfenced  machine,  585,  note,  587,  note. 

defective  cars,  587,  588,  note. 

defective  shipper  on  machine,  588,  note. 

appliances  do  not  come  within  the  rule,  586. 

worn  blocking,  586,  note. 

lantern,  586,  note,  587,  note. 
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PROMISE  TO  REPAIR— Cont'd. 

failure  to  furnish  stock  of  appliances  comes  within  rule,  586. 
methods  of  conducting  business  not  within  rule,  586. 
skids  on  which  to  move  boxes,  587,  note, 
promise  to  repair  must  be  pleaded  in  Indiana,  390,  note,  593. 
see  "Assumption  of  Risk." 

PROXIMATE  CAUSE, 

definition,  79, 

negligence  of  master  or  of  servant  for  whose  acts  he  is  liable 

must  be  proximate  cause,  79,  258. 
natural  and  probable  consequences,  80. 
intervening  agency,  81,  86. 

distinction  between  condition  and  cause  of  injury,  82. 
concurrent  causes,  85. 
accident  as  a  concurrent  cause,  86,  note, 
master  answerable  when  negligence  of  fellow  servant  concurs 

to  produce  injury,  87. 
when  it  is  an  intervening  cause,  master  not  answerable,  88,  note. 
careless  management  of  train,  88. 
overloading  staging,  88. 

failing  to  tell  of  rule  not  to  use  defective  elevator,  88. 
violation  of  city  ordinance,  86. 

order  to  which  plaintiff  was  bound  to  conform,  304. 
incompetence  of  servant,  404,  note, 
obvious  risk,  433. 
under  highway  statutes,  88. 
under  employers'  liability  act,  89. 
Question  for  jury,  82. 

PUBLIC  OFFICERS, 

nM  servants  of  municipality  when  their  duties  are  regi  '  ted 
by  statute,  62,  71. 

PUBLIC  POLICY, 

basis  of  master  and  servant  law,  7,  593. 
limits  right  to  contract,  142. 

whether  release  of  claim  for  damages  for  death  Is  valid.  141. 
see  "Contract  of  Service." 
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RAILROADS, 

statutes  affecting  fellow-servant  rule,  322,  note. 

are  constitutional,  29. 

purpose  of  Massachusetts  statutes,  330,  note. 

not  to  be  coupled  with  act,  330,  note. 

servants  of  railroad  as  affected  by  employers'  liability  act,  322. 

effect  of  charge  or  control  clause,  325. 

meaning  of  "railroad,"  327,  349. 

electric  railroads  not  within  act,  329,  341,  344,  349. 

dummy  railroads  within  act,  350. 

test  is  dangers  to  be  encountered,  329. 

charge  or  control  clause  a  cumulative  remedy,  330. 

stationary  engine  not  upon  a  railway,  350. 

engine  in  roundhouse  not  upon  a  railway,  350. 

changing  directions  of  running  trains,  399. 

dangers  incidental  to  railroads,  408. 

using  tracks  owned  by  others,  216,  474,  479. 

passenger  falling  on  icy  steps,  476. 

disobedience  of  rules  as  to  examination  or  use  of  equipment, 
522,  note,  523,  note. 

judicial  notice  of  railroad  management,  630,  631,  note. 

railroad  statutes  apply  to  receivers,  67. 

whether  statutes  requiring  signals  or  fencing  apply  to  serv- 
ants, 248,  note. 

passes,  140,  note. 

see  "Cars;"  "Charge  or  Control;"  "Locomotive;"  "Switch;" 
"Track;"  "Train." 

RECEIVERS, 

derive  authority  from  court,  64. 

conducting  business  is  liable  in  official  capacity  if  authorieed  to 
conduct  it,  64. 

personally  liable  if  he  acts  without  authority,  65. 
if  personally  negligent,  65. 

not  an  agent  or  officer  of  corporation,  64. 

corporation  not  liable  for  his  acts  unless  it  interferes,  65. 
may  be  liable  under  fencing  statutes,  65,  note. 

■where  cause  of  action  arose  before  his  appointment,  corpora- 
tion is  the  party  defendant,  but  receiver  may  come  in  and  de- 
fend, 65. 
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RECOVERS— Cont'd. 

if  cause  arose  during  management  of  former  receiver,  later  re- 
ceiver is  proper  party  defendant,  66. 

no  action  lies  against  him  after  his  discharge,  66. 

new  succeeding  corporation  not  liable  unless  made  so  by  order 
of  court,  66. 

if  property  returned  to  old  corporation,  court  may  require  it  to 
assume  liability,  66. 

receiver  may  be  permitted  to  recompense  deserving  servants, 
64,  note. 

railroad  statutes  apply  to  receivers,  67. 

employers'  liability  act  applies  to  receivers,  67. 

foreign  statute  permitting  recovery  against  receiver  may  be 
enforced,  50,  note. 

RELEASE, 

is  a  bar  to  later  prosecution  of  action,  133. 

unless  obtained  by  fraud,  134. 

closely  scrutinized  by  court,  133. 

effectual,  though  signer  did  not  read  or  understand  It,  134. 

must  have  consideration,  134. 

sealed  release  void  unless  actual  consideration,  134. 

promise  to  give  employment,  135. 

validity  of  release  does  not  depend  upon  validity  of  claim,  135. 

cannot  be  varied  by  parol  evidence,  135. 

when  general  release  is  given,  cannot  show  intention  to  except 

certain  claims,  135. 
when   general   release  specifies   certain   claims,   it  includes  no 

others,  135. 
release  of  one  joint  tort  feasor  releases  all,  135. 

consideration  must  be  returned  before  bringing  suit,  if  re- 
lease void,  136. 

unless  received  as  a  gratuity,  136. 

unless  for  one  item  of  damage,  136. 

unless  paid  to  doctor  by  defendant,  136.  note, 
authority  of  attorney  to  give  release,  138.  note, 
release  given  by  infant  voidable,  138. 
compromise  of  suit  by  next  friend,  139. 

by  guardian,  139. 

by  executor,  141. 
release  by  deceased  bars  administrator's  action,  140. 
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RELEASE — Cont'd. 

of  claim  for  damages  for  death  valid  unless  statute  is  i>enal, 

141. 
by  one  beneficiary  bars  his  share  of  damages,  141. 
effect  of  release  to  be  judged  by  law  of  place  where  injury  oc- 
curred, 131,  note, 
relief-fund  agreements,  151. 

RELIANCE  ON  CARE  OF  MASTER,  528. 

hiring  incompetent  servants,  529. 

that  vice  principals  will  use  care,  529. 

that  safe  materials  will  be  furnished,  529. 

will  warn  of  dangers,  529. 

defects  in  machinery,  530. 

that  low  bridge  has  telltales,  530. 

that  roadbed  is  properly  built,  530. 

servant  bound  to  use  care,  529. 

when  servant  has  equal  opportunity  to  discover  danger,  530. 

assurances  of  safety,  536. 

see  "Assumption  of  Risk." 

RELIANCE  ON  CARE  OF  SERVANT,  528. 

see  "Person  to  Whose  Orders  Plaintiff  was  Bound  to  Conform;" 
"Superintendence." 

RELIEF-FUND  AGREEMENTS, 

validity,  151. 

permit  election  between  two  sources  of  compensation,  152. 

not  forbidden  by  statutes  against  contracts  limiting  master's 
liability,  152. 

minor  may  be  bound  by,  153. 

amount  received  may  go  in  mitigation  of  damages  in  Massa- 
chusetts, 153. 

REMAINING  AT  WORK  WITH  KNOWLEDGE  OF  DANGER,  540. 
see  "Assumption  of  Risk." 

REPAIRS, 

small  daily  repairs  incident  to  running  machine  may  be  done 
by  fellow  servants,  197. 
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REPAIRS— Cont'd. 

whether  such  servants  come  within  the  act,  203. 

person  in  charge  of,  may  be  a  superintendent,  277,  note. 

dangers  in  repairing,  428,  note. 

malting  repairs  outside  scope  of  employment.  489,  498,  note. 

499,  note, 
repairing  whole  or  specific  part  of  machine,  535. 
making  safe  dangerous  place,  492,  note,  535, 

see  "Assumption  of  Risk;"  "Machinery;"  "Promise  to  Re- 
pair." 

REPUTATION, 

of  competence  of  servant,  404,  note, 
see  "Fellow  Servants." 

RES  IPSA  LOQUITUR, 

meaning,  238. 

rale  in  carrier  cases,  239. 

happening  of  accident  may  be  evidence  of  defect,  and  not  of 

negligence,  240. 
generally  stated  to  be  some  evidence  of  negligence  in  master 

and  servant  cases,  241. 
not  held  evidence  of  negligence  in  federal  courts,  243. 
difference  is  one  of  expression,  244. 
burden  of  proving  negligence  on  plaintiff,  243,  note, 
court  or  jury,  245. 

REVOLVING  KNIVES,  435,  451.  note.  456,  note,  457,  note,  4C5,  note. 
565,  note. 

REVOLVING  ROLLERS,  208,  note,  449,  note,  450,  note,  457,  note. 
470,  515,  note,  519,  note,  591,  note. 

RISKS  OF  EMPLOYMENT, 
see  "Assumption  of  Risk." 

ROPE. 

defects  In,  213,  note,  223,  note.  224,  note.  232,  note.  242.  note. 
243,  note. 


860  INDEX. 

[BEFERENCES   ABE  TO  PAGES.} 

ROPE— Cont'd. 

guy  rope,  413,  434,  532,  note, 
failure  to  steady  rope,  214,  note. 
slipping,  412. 

hurrying  sailor  in  use  of,  524. 

risks  of,  428,  note,  447,  note,  448,  note,  453,  note,  564,  note,  597. 
rope  across  track,  533,  note, 
see  "Derrick." 

RUBBISH,  211,  note,  214,  note. 

RULES, 

master  must  adopt  proper  rules,  and  Inform  his  servants  of 

them,  310. 
requiring  employe  to  be  responsible  for  his  own  safety,  invalid, 

147. 
valid  when  they  require  employe    to  examine  appliances,  etc., 

147. 
servant  bound  to  obey  rules,  521. 
servant  must  know  them,  522, 
master  must  cause  them  to  be  observed,  522. 
if  rule  violated,  servant  must  show  that  violation  Is  of  long 

standing,  76,  note,  521. 
master  must  make  obedience  practicable,  523. 
may  expect  other  servants  to  obey  rules,  529,  note, 
master  or  authorized  servant  may  waive  rules,  523. 
dangers  of  obedience  to  rules,  when  known,  are  assumed,  428. 
foreman  failing  to  tell  of  rule  not  to  use  defective  elevator,  88, 

470,  note, 
giving  signal  in  violation  of  rule,  339,  note, 
rules  governing  movement  of  trains,  408. 
coupling  cars,  518,  521,  note,  522,  note,  523,  note, 
running  engine,  522,  note,  523,  note, 
running  train,  522,  note, 
riding  on  cars,  522,  note. 

examination  of  equipment,  etc.,  522,  note,  523,  note,  533,  note, 
signals,  522,  note, 
switch,  319,  note. 

contributory  negligence  in  disobeying  rules,  521. 
whether  court  will  take  judicial  notice  of  rules,  630. 
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RULES,  REGULATIONS,  AND  BY-LAWS, 
effect  of  clause,  310. 
refers  to  general  rules  established  for  conduct  of  the  business. 

318. 
failure  to  make  rules  not  within  act,  318. 
servant  must  obey  rules,  316. 
act  or  omission  is  of  any  servant  but  plaintiff,  312. 

need  not  be  negligent,  316. 
reasonableness  of  rules  for  court,  318. 

s. 

SAFETY  CLUTCH,  232,  note. 

SAW, 

see  "Circular  Saw." 

SCAFFOLDS, 

see  "Stagings." 

SCOPE  OF  EMPLOYMENT, 

same  as  scope  of  invitation,  368,  485. 
limits  master's  duties,  369. 

does  not  limit  the  assumption  of  risk  of  fellow  servant's  negli- 
gence, or  of  incidental  dangers,  396. 
does  limit  risks  arising  from   the  condition  of  affairs  where 

plaintiff  employed,  397,  485. 
scope  of  plaintiff's  employment  a  question  of  fact,  486. 
section  man  sent  to  work  with  another  gang,  486. 
night  watchman  coupling  cars,  486. 
working  out  of  hours,  486. 
going  voluntarily  to  inspect  trestle,  486. 
agreeing  to  couple  cars  only  with  stick,  486,  note, 
master's  implied  invitation  to  go  to  other  places,  486,  note. 
acting  in  unusual  situation,  487. 

description  of  servant's  position  does  not  indicate  scope  of 
his  employment,   487. 
'  master  owes  no  duty  to  servant  voluntarily  going  outside  scope 
of  employment    for  private  purpose,  487. 
when  plaintiff  goes  to  place  where  he  has  no  right  to  be, 
488. 
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SCOPE  OF  EMPLOYMENT— Cont'd. 

set  screw  on  shaft,  488. 

descending  car  unnecessarily,  488. 

miner  staying  under  shattered  roof,  488,  note. 

told  to  stay  at  brake,  but  went  elsewhere,  488,  note. 

yardman  boarding  engine,*488,  note. 

when  act  is  for  master's  benefit,  489. 

running  saw,  489. 

making  repairs,  489. 

brakeman  acting  as  flagman,  489,  note. 

doing  another  servant's  work,  489,  note. 

when  master  acquiesces  in  act,  489. 
when  master  sends  employe  on  service  outside  his  scope  of  em- 
ployment, he  owes  a  duty  towards  him,  489. 

may  be  a  breach  of  contract  of  service,  490,  note. 

cervant  not  obliged  to  obey,  490. 

may  be  guilty  of  contributory  negligence  in  obeying,  491. 

order  may  be  given  by  fellow  servant,  500. 

rule  in  Indiana  that  master  warrants  safety  of  service,  and 
volenti  non  fit  injuria  does  not  apply,  491. 

servant's  lack  of  knowledge  need  not  be  pleaded,  390,  note, 
493,  note. 

rule  generally  otherwise,  495. 

master  owes  duty  to  use  reasonable  care,  and  volenti  non 
fit  injuria  does  apply,  495. 

section  hand  ordered  to  couple  cars,  492,  note. 

boy  ordered  to  couple  cars,  492,  note. 

laborer  ordered  to  couple  cars,  495,  note. 

ordered  to  couple  cars,  in  violation  of  rule,  498,  note. 

section  hand  injured  by  wild  train,  492,  note. 

section  boss  ordered  to  unload  rails,  492,  note. 

blacksmith  ordered  to  move  car,  498,  note. 

repairing  car  on  side  track,  492,  note. 

using  defective  cars,  495,  note. 

sectionman  sent  with  different  gang,  495,  note. 

construction  foreman  doing  switching,  495,  note. 

fireman  told  to  throw  switch,  497,  note. 
.  truckman  acting  as  fireman,  498,  note. 

car  repairer  mending  water  tank,  494,  note. 

helper  repairing  locomotive,  498,  note. 

fireman  repairing  boiler,  498,  note. 
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•SCOPE  OF  EMPLOYMENT— Cont'd, 

carpenter  removing  electric  light,  495,  note. 

using  defective  climbing  irons,  493,  note. 

using  hose  alone,  493,  note. 

boy  ordered  to  adjust  belt,  498,  note,  499,  note. 

ordered  to  repair  machine,  498,  note,  499,  note. 

boy  ordered  to  run  machine,  498,  note. 

using  hand  instead  of  steam  power,  499,  note. 

ordered  to  run  saw,  499,  note. 

blacksmith  sent  to  mine,  and  falling  down  unguarded  shaft. 
492,  note. 

quarryman  ordered  to  work  under  overhanging  rock,  498, 
note. 

seamstress  sent  where  there  was  a  fierce  dog,  498,  note. 

ordered  to  clear  debris  after  freshet,  492,  note. 

clearing  debris  in  mine,  493,  note. 

clearing  room  shattered  by  explosion,  499,  note, 
when  master  requires  servant  to  perform  new  duties  or  under- 
take new  risks  permanently,  501. 

this  is  making  a  new  contract  of  service,  501. 

shoveler  set  to  work  on  machine,  501,  note. 

freight  truckman  becoming  a  fireman,  501,  note. 

machinist  doing  extra  work  for  extra  pay,  501,  note. 

yardman  set  to  work  on  planer,  501,  note. 

quarryman  set  to  work  on  machine,  501,  note. 

using  a  new  style  of  car,  501. 

putting  In  unrailed  vats,  501,  note. 

question  for  jury  whether  new  employment  has  been  made. 
502. 
fear  of  discharge,  503. 

see   "Assumption   of  Risk;"   "Contract   of   Service;"   "Em- 
ployment;" "Fear  of  Discharge;"  "Master  and  Servant." 

SEAMAN, 

ordered  to  work  "quick,"  524. 

risks  of  business,  411. 

does  not  assume  risk  by  remaining  at  work  with  knowledge, 

582. 

SECTION  HAND, 

foreman  may  be  a  person  Intrusted  with  duty  of  seeing  to  con- 
dition of  ways,  works,  or  machinery,  253,  note. 
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SECTION  HAND— Cont'd. 

foreman  may  be  a  superintendent,  277,  note,  278,  note, 
not  necessarily  in  charge  or  control  of  switch,  340. 
may  have  charge  or  control  of  track,  350. 
sent  to  work  with  another  gang,  486,  495,  note, 
ordered  to  couple  cars,  492,  note. 

to  unload  rails,  492,  note, 
injured  by  wild  train,  492,  note, 
judicial  notice  of  duties,  631,  note. 

SERVANT'S  DISABILITIES,  358,  393, 
see  "Assumption  of  Risk." 

SET  SCREWS, 

not  defects,  232,  note, 
risk  obvious,  448,  note, 
risk  obvious  to  minors,  448,  note,  488. 
knowledge  of  danger,  455,  note, 
contributory  negligence,  520,  note. 

hurt  by  set  screw  in  part  of  factory  where  plaintiff  had  no  busi- 
ness to  go,  488. 
putting  in  a  new  set  screw  unknown  to  plaintiff,  399. 
projecting  bolts,  428,  note,  591,  note. 

SEWERS, 

city  liable  for  injuries  received  in  building  them,  70. 

SHAFTING, 

fall  of  shafting,  232,  note,  241,  414,  note, 
superintendent  lowering  shafting,  290,  note, 
way  under  shaft  raised,  526,  note, 
obvious  risks,  452,  note, 
manner  of  death  conjectural,  627,  note. 

see  "Belts  and. Pulleys;"  "Set  Screws." 

SHIPPING, 

vessel  on  high  seas  carries  law  of  Its  home  port,  36. 
whether  vessel  is  connected  with  coal  dealers'  business,  215. 
watchman  on   ship  not  a  person  intrusted  with  seeing  to  its 
condition,  253.  note. 
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SHIPPING— Cont'd. 

unloading,  411. 
jumping  ashore,  411. 
slipping  of  rope,  412,  524. 
swinging  door,  446,  note, 
unlashed  wheel,  469,  519,  note, 
hatchway,  412,  417,  note,  444,  note,  460,  note,  520. 
superintendent  lowering  fore  and  after,  283,  note, 
using  patent  fuel,  446,  note. 

seaman  does  not  consent  to  risk  by  remaining  at  work.  582. 
see  "Admiralty." 

SHUNTING  CARS, 
see    "Switching." 

SHUTTLE, 

flying  from  loom,  208.  note,  232,  note. 

SIGNALS. 

fireman  may  have  charge  or  control,  339. 
watchman  at  bridge  may  have  charge  or  control,  339. 
signals  given  in  disobedience  of  rules,  339,  note,  522,  note, 
brakeman  placing  torpedoes  may  have  charge  or  control.  340, 

note, 
noticing  danger,  533,   note. 

complaining  of  train  failing  to  signal,  591,  note, 
see  "Charge  or  Control." 

SLIVERS, 

on  hammer,  414,  note. 

wheel,  434,  note. 

rails,  442,  note, 
contributory  negligence,  520,  note. 

SOLE  OR  PRINCIPAL  DUTY,  274. 
see  "Superintendence." 

STAGINGS, 

fall   of  staging,   211.   note.   241.   note.   243,   note.    289,  note.   2»0. 
note,  448,  note. 
56 
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STAGINGS— Cont'd. 

overloaded  by  fellow  servant,  88. 
stone  on  staging,  211,  note,  289,  note, 
lowering  carelessly,  213,  note,  290,  note, 
building  staging,  406,  note,  407,  note,  428,  note, 
duty  of  master  with  reference  to,  227. 
when  ways  or  works  under  act,  225,  227. 
temporary  staging  not  part  of  ways  or  works,  228. 

STAIRS, 

put  in  by  contractor  long  before  accident,  not  part  of  his  ways, 

etc.,  when  he  later  uses  them,  218. 
absence  of  railing,  226,  note, 
newly-varnished,  and  slippery,  399. 
contributory  negligence  in  going  down,  520,  note. 

STARTING  OF  MACHINERY,  232,  note,  243,  note,  447,  note,  452. 
note,  453,  note,  534,  note. 

STATION  AGENT, 

not  in  charge  or  control  of  train,  348,  note, 
judicial  notice  of  duties,  631,  note. 

STATUTE  OF  LIMITATIONS, 

special  limitation  for  bringing  suit  in  act  is  distinct  from  gen- 
eral statute  of  limitations,  and  saving  clauses  do  not  apply 
to  it,  186. 

general  statute  of  limitations  fixes  time  within  which  suit  must 
be  brought,  185. 

in  case  of  death,  the  special  limitation  in  death  statute  governs 
In  Indiana,  185. 

otherwise  in  Alabama,  185. 

governed  by  law  of  forum  unless  made  a  term  of  foreign  stat- 
ute, 190. 

pleading,  649. 

see   "Amendments;"    "Limitation   of   Action." 

STATUTES   REGULATING   CONDUCT   OF   BUSINESS, 

if  statute  for  benefit  of  class,  individual  may  have  action,  247, 
594. 
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STATUTES  REGULATING  CONDUCT  OF  BUSINESS— Cont'd. 

if  for  benefit  of  public  only,  indictment  lies,  247,  594. 

imposition  of  penalty  not  conclusive,  246. 

plaintiff  must  exercise  due  care,  248,  597. 

fellow-servant  defense  not  available,  249. 

violation  of  statute  is  evidence  of  negligence,  246;  248. 

danger  caused  by  breach  may  be  assumed.  249.  593. 

application  of  volenti  non  fit  injuria,  594. 

there  must  be  a  voluntary  consent  to  waive  breach,  596. 

cases  holding  that  risk  cannot  be  assumed   because  of  public 

policy.  598,  601. 
because  of  contract,  599. 

cases  holding  that  risk  may  be  assumed,  601. 
latter  the  true  rule,  602. 
statutes  may  provide  that  risk  shall  not  be  assumed.  249,  604, 

note, 
inspection   of   ropes  in   mine,   597. 
banksman  at  mouth  of  pit,  598. 
unblocked  guard  rails.  599. 
employing  minor  under  statute  age.  601.  note, 
unguarded  cogs,  601. 
whether  statutes  requiring  signals  at  crossings  or  the  fencing 

of  tracks  apply  to  servants,  248,  note. 

STEiAM,  343,  note,  428,  note,  445,  note,  627,  note, 
see  "Boilers." 

STREET  RAILWAYS, 

whether  covered   by  charge  or  control  clause  of  act.  329,  341, 
344,  349. 
people  standing  on  running  board,  285,  note,  411,  note, 
incidental  dangers,  411. 
uneven  track,  427,  note, 
jolting  of  car,  433,  note, 
swing  of  car  on  curve,  411.  434,  note, 
absence  of  life  guard,  443.  note, 
objects  near  track,  437,  note,  440,  note, 
noticing  higher  tram  car,  532.  note, 
changing  style  of  cars.  501. 

see  "Electricity;"  "Electric  Railways;"  "Tracks." 
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SDBSBQDBNT  RISKS,  481. 
flee  "AaammpOtm  of  Riak." 

SDPBBINTENDBIKCBL 

effect  of  duKv  IKl 

ezeepts  peiaons  coming  vithin  its  terms  fron  dasB  of  fellow 

merwxBtSt  2SS. 
has  not  done  atwaj  with  duty  to  hire  competent  aemntB^  XS7. 
aaperiBtendent  is  ooe  of  eBtabUaiied  nmk  in  the  serriee.  374. 

279L 
need  not  be  a  snpenntendeBt  over  the  plaintilL  279. 
eootrol  <tf  men.  not  machinery,  is  meant.  S71. 
lie  is  a  soperintendent  only  as  to  the  duties  with  which  he  is 

intrusted.  270. 
ouAside  the  scope  <rf  duties  with  whidi  he  is  charsed.  he  is  a 

fdlow  serrant,  270. 
rbafaftcT  of  duties  and  aeqnieaeence  of  master  in  Jiis  perfonn- 

ine  them  the  test  of  anperintendency.  209. 
that  otim-  serf  ants  treat  him  as  a  snp«lntendent  is  not  eon- 

dnsahrav  209. 
intrusted  with  "any  snperintoidence^  enough  in  Alahama.  273. 
dsewhere.  his  "sole  or  principal  dutjr^  must  be  that  of  super- 
intendence;. 274. 
mfnning  of  phrase.  275. 

Who  is  a  smperiuiemdemt: 

must  be  a  serrant.  208. 

ind^endent  contractor  is  not*  208. 

evidoiee  to  dMiw  superintendency.  270.  27& 

cailins  man  a  fioreman  not  cnougji.  274.  270. 

SiTing  orden;  270. 

icceiwing  more  pay.  270. 

diielly  engiegd  in  manual  labor,  270. 

worUne  as  and  when  he  pleases^  277. 

part  owner  of  fact<»y.  277,  note. 

second  hand  in  Cutory,  278.  mite 

carpenter.  277.  note;,  278,  notei 

car  inspector.  277,  n&te. 

ear  ririficr.  278,  note. 


"Me. 


eneineer.  278,  note, 
fkdgjiihonfle  foreman.  277. 

» 
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SUPERINTENDENCE — Cont'd. 

lineman,  278,  note. 

loading  gang's  boss,  278,  note. 

laundress.  278,  note. 

painter,  278,  note. 

policeman.  277,  note. 

powderman,  277,  note,  278.  note. 

quarry  foreman,  277,  note. 

repair  foreman,  277,  note,  278,  note. 

section  foreman,  277,  note,  278,  note. 

sawyer,  278,  note. 

slater,  277,  note. 

weaver,  278,  note. 

workman,  278,  note. 

yard  foreman,  277,  note.  * 

^  digging  trench,  277,  note. 

pile  driving,  277,  note. 

piling  lumber.  277,  note.  278,  note. 

person  temporarily  acting  as  superintendent  comes  ander 
Massachusetts  act,  269. 

consent  of  master  evidenced  by  consent  of  his  genera]  su- 
perintendent. 269. 

substitute  superintendent,  277,  note. 

Negligence  must  occur  whilst  in  the  exercise  of  superintendr 

ence,  280. 

master  not  responsible  for  acts  of  manual  labor.  281. 

handling  tools,  etc.,  281.  note,  293.  note. 

operating  machinery.  282,  note. 

lifting  plank,  281. 

definition  of  act  of  superintendence.  282. 

act  of  superintendence  must  be  proximate  cause  of  Injury. 

283. 
when  superintendent  is  guilty  of  negligent  act  of  superin- 
tendence, fact  that  injury  is  caused  by  intervening 
manual   act   of  servant   or   superintendent   does   not 
relieve  master.  283. 
superintendent  striking  drill.  283.  note, 
putting  iron  dogs  on  lowered  stone.  283.  note. 
lowering  fore  and  after.  283.  note, 
pushing  beam  through  hole.  283. 
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SUPERINTENDENCE— Cont'd. 

negligent   directions  must   be   orders  of  a   superintendent, 
and  not  assurances  in  his  capacity  of  workman,  284,  293. 
no  liability  for  negligent  act  connected  with  duty  of  super- 
intendence, but  not  itself  an  act  of  superintendence, 
285. 
superintendent  hitting  shipper  of  machine  while  giving 

orders,  285. 
standing  on  running  board  of  car,  285,  note, 
standing  near  crack  in  bank  of  trench,  286,  note, 
criticism  of  rule,  286,  note,  287. 

Negligence  of  superintendent,  289. 

no  negligence  unless  superintendent  bound  to  know  dan- 
ger, 289. 

superintendent  taking  expert  advice,  289,  note. 

negligence  must  be  proved,  289. 

personal  temperament  not  material  on  question  of  negli- 
gence, 285,  293. 

evidence  of  care  usually  taken  inadmissible,  294. 

piling  hay,  289. 

drawbars,  289,  note. 

dynamite  exploders,  289,  note. 

stone  on  staging,  289,  note. 

inflammable  dust,  289,  note. 

must  choose  proper  method  of  work,  290. 

staging,  290,  note. 

derrick,  290,  note. 

trench,  290,  note. 

shafting,  290,  note. 

blasting,  290,  note. 

must  use  proper  appliances,  290. 

must  take  precautions  to  guard  against  accident,  290. 

shoring  trench,  290,  note. 

bank  falling,  290,  note. 

rock  falling,  290,  note. 

removing  props,  290,  note. 

overloading  staging,  290,  note. 

gang  plank,  290,  note. 

unsafe  truck,  290,  note. 

inspecting  train,  290,  note. 

oil  box  on  track,  291,  note. 
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SUPERINTENDENCE— Cont'd. 

failing  to  extinguish  fire  in  mine.  291,  note, 
using  iron  scraper  to  unload  hole,  291,  note, 
putting  workman  in  dangerous  place,  291,  note, 
permitting  dangerous  conditions  to  exist,  290. 
defective  engine,  291,  note, 
drilling  out  loaded  hole,  291,  note, 
beams  piled  near  opening,  291,  note, 
permitting  incompetent  servants  to  work,  291. 
must  instruct  and  warn,  291. 

may  assume  servants  will  obey  rules  and  use  care.  291. 
not  negligent  to  be  temporarily  absent.  292. 
must  not  give  negligent  orders,  292. 
need  not  give  unnecessary  directions,  293. 
not  negligent  to  order  dangerous  work  to  be  done.  293. 
pleading.  638. 

see  "Fellow  Servants." 

SURVIVAL  OF  ACTION, 

If  action  had  vested  in  deceased,  personal  representative  may 

sue,  92,  105. 
in  Alabama,  96. 
In  Massachusetts,  104,  112. 
under  Massachusetts  employers'  liability  act.  110. 

Indiana  employers'  liability  act,  117. 
right  of  action  governed  by  law  of  place  of  accident.  132. 

see  "Death  by  Wrongful  Act." 

SWITCH, 

tower  man  may  have  charge  or  control,  though  he  acts  under 

direction  of  another.  335,  339. 
being  in  control  of  switch,  not  in  control  of  train,  340. 
person  having  keys  of  switch  may  be  in  charge  or  control.  340. 
section  foreman  not  necessarily  in  charge  or  control.  340. 
no  liability  in  Indiana  for  negligence  of  a  person  in  charge  or 

control,  351. 
switch  near  track,  410,  439,  note, 
defective,  427,  note,  578,  note, 
unblocked  switch,  442,  note, 
unlocked  switch,  578,  note, 
color  of  target,  442,  note. 
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SWITCH— Cont'd. 

disobeying  rule  to  close  switch,  316,  note, 
using  switch  to  mount  car,  214,  note,  519. 
assured  switch  was  safe,  538,  note, 
promise  to  repair,  585,  note, 
see  "Charge  or  Control." 

SWITCHING, 

incidental  dangers,  408. 

known   dangers,   427,   note. 

switching  cars  without  lights,  209,  note. 

shunting  cars,  349,  note,  408,  427,  note,  442.  note,  455,  note,  G28. 

note, 
switching  on  dangerous  trestle,  578,  note, 
ordered  to  throw  switch,  495,  note,  497,  note, 
yardman  boarding  switch  engine,  488,  note, 
struck  by  engine  while  watching  switch,  527,  note. 

SWITCH  YARD, 

in  Indiana  act,  351. 

T. 


TACKLE,  206,  note.  214,  note, 
see  "Derrick;"  "Ropes." 

TELEGRAPH  POLE, 

inspection  of  poles,  412. 

rotten  poles,  313,  412. 

using  defective  climbing  irons,  493,  note. 

insufficient  guying,  413. 

near  track,  226,  note,  440,  note. 

owned  by  third  party,  474. 

TEMPORARY  CONDITION,  210,  219,  221. 
see  "Defect  in  Condition." 

TOOLS, 

not  part  of  ways,  works,  or  machinery,  223. 
covered  by  Indiana  act,  233. 
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TOOLS— Cont'd. 


servant  bound  to  notice  dangers  of  using,  632. 

promise  to  repair  or  to  furnish,  586. 

worn  blocking,  586,  note. 

slcids  for  moving  boxes,  587,  note. 

lever,  224,  note,  240,  241,  note. 

wrench,  224,  note,  469,  note. 

hammer,  223,  224,  note,  233,  414.  note,  446,  note. 

dynamite   exploder,  224. 

truck,  224,  note. 

marker  in  rope,  223,  note. 

see     "Appliances;"     "Defect     in     Condition;"     "Ladder;" 
"Plant;"  "Rope." 

TRACK. 

Obstacles  on  track, 
"tap,"  211. 

oil  box.  291,  note,  410. 
coal,  441,  note,  452,  note, 
ashes,  441,  note, 
sand,  441,  note, 
landslide,  417,  note, 
wedge,  427,  note, 
rock,  244,  note. 

Obstacles  near  track.  437.  note. 

iron  bar,  226,  note. 

water  tank,  226,  note,  440,  note. 

coal,  226,  note,  452,  note. 

stone,  226,  note,  440,  note. 

car  on  side  track,  211,  note,  226.  note,  349.  note.  439.  note.  440. 

note, 
telegraph  pole,  226,  note.  440,  note, 
sleepers.  211,  note,  226,  note.  527,  note, 
pile  of  rails,  211,  note.  226.  note.  451.  note, 
tree.  285,  note,  439.  note, 
post,  427,  note.  439.  note,  440,  note, 
awning,  427,  note, 
bridge.  427,  note.  452.  note, 
fence,  439,  note, 
switch.  439,  note,  440.  note, 
cattle  chute.  440,  note. 
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TRACK— Cont'd. 

brush,   440,  note. 

narrowness  of  entry,  440,  note. 

wire  across  track,  473. 

guy  rope  across  track,  226,  note,  533,  note. 

wire-locking  device,  440,  note. 

Defects  in  track, 

holes  and  culverts,  226,  note,  441,  note,  456,  note,  527,  note,  582. 

defective  cross  ties,  226,  note,  441,  note,  456,  note. 

stop  block,  226,  note. 

defective  spiking,  410,  427,  note. 

spread  rails,  226,  note. 

projecting  rails,  446,  note. 

slivers  on  rails,  442,  note. 

wires  on  rails,  231,  note,  577,  note. 

guards,  232,  note. 

leakage  of  water,  441,  note. 

washout,  535. 

unballasted  tracks,  452,  note. 

tramway,  578,  note. 

Risks  of  tracks, 

uncompleted  tracks,  410,  428,  note,  442,  note,  452.  note, 
high  speed,  410.  519.  note, 
curves,  410. 
grades,  410. 

unevenness,  427,  note,  442,  note, 
crossing  tracks,  446,  note,  516,  627,  note,  631,  note, 
walking  on  tracks,  518,  note,  627,  note,  628,  note, 
not  told  track  being  repaired,  526,  note, 
assurance  that  track  is  clear,  527,  note, 
may  assume  that  track  is  properly  built,  530. 
promise  to  repair,  593,  note, 
ordered  to  clear  debris  from,  492,  note, 
charge  or  control  of  track,  350. 
using  tracks  owned  by  third  party,  216,  474,  479. 
where  plaintiff  knew  track  was  leased,  216,  note, 
see  "Bridge;"  "Unblocked  Frogs." 

TRACKMEN, 

when  entitled  to  warning  or  protection,  526,  527,  note. 
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TRACKMEN— Cont'd. 

must  look  out  for  trains,  442,  note,  628,  note, 
absence  of  track  walker,  442,  note. 

TRAIN. 

one  or  more  cars,  with  locomotive  or  without,  constitute  a  train. 

345. 
stationary  engine  may  move  train,  341,  348,  note, 
person  directing  or  physically  controlling  train  is  in  charge  or 

control,  348. 
engineer,  fireman,  or  brakeman,  348,  note, 
conductor  temporarily  absent,  348,  note, 
foreman  of  switching  gang,  340,  348,  note, 
station  agent,  348,  note, 
using   too  short  coupling   pin   not   negligence  of  a   person   in 

charge  or  control,  348. 
moving  train  without  warning,  349,  note, 
failing  to  block  cars,  349,  note, 
shunting  car  at  high  speed,  349,  note, 
failing  to  stop  cars,  349,  note, 
failing  to  warn  of  broken  drawbars,  349,  note, 
leaving  car  on  side  track,  349,  note, 
disobeying  rule  as  to  running,  522,  note, 
running  ahead  of  time,  406,  note, 
changing  direction  in  which  trains  are  run,  399. 
Incidental  risks  of  moving  trains,  408. 
wild  trains,  442,  note, 
making  up  trains,  442,  note. 
inspecting,  290,  note, 
sudden  stop,  452,  note, 
breaking  apart  of  train,  241,  note,  244,  note,  347,  627,  note.  628, 

note, 
getting  body  outside  line  of  train,  434,  note,  437,  note, 
ordered  to  proceed  with  train  when  another  due,  526.  note, 
complaint  of  failure  to  signal,  591,  note, 
judicial  notice  of  running  and  management  of  trains.  630.  631. 

note, 
running  over  servant  of  contractor  at  work  in  tunnel.  477 
delayed  train  as  condition,  rather  than  cause  of  injury,  82. 
see  "Charge  or  Control." 
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TRANSITORY  RISKS,  415. 
see  "Assumption  of  Risk." 

TRAP  DOORS, 

see  "Floors." 

TRENCH, 

whether  part  of  ways,  works,  or  machinery,  220,  note. 

shoring  trench,  213,  note,   290,   note,  426,   note,   445,  note,   532, 

note, 
crack  in  trench,  286,  note,  418,  525,  note, 
caving  of  trench,  241,  note,  444,  note. 

equal  opportunity  to  observe  character  of  soil,  444,  note, 
assurance  of  safety,  537,  note, 
lowering  stone  into,  290,  note, 
dynamite  in  ground,  419,  note,  445,  note. 

appreciation  of  danger  of  stepping  on  soft  earth,  545,  571,  note, 
person  building  may  be  superintendent,  277,  note. 

TRESPASSER,  364. 

TRESTLES,  87,  442,  note,  457,  note,  486,  526,  note,  578,  note. 

TRUCK, 

defects,  206,  note,  224,  note,  231,  note. 

failure  to  block,  213,  note. 

loading  carelessly,  214,  note. 

using  unsafe  truck,  290,  note. 

told  to  sit  on  loaded  truck,  525,  note. 

truck  or  van  rented  to  third  party,  471. 

u. 

UNBLOCKED  FROGS,  427,  note,  434,  note,  442,  note,  479. 

violation  of  statute,  599. 
judicial  notice,  631,  note, 
see  "Tracks." 

UNGUARDED, 

cogs  or  gears,  207,  209,  232,  note,  434,  note,  449,  note. 
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UNGUARDED— Cont'd. 

elevator,  206,  note.  232.  note.  444,  note, 
gang  plank,  226,  note, 
knives,  451,  note, 
ladder,   226,   note. 

machinery,  208,  note,  231,  note,  585.  note.  564,  note, 
openings  in  floor,  444,  note, 
platform,  444,  note,  564,  note, 
rollers,  450,  note, 
runway,  226,  note, 
saw,  208,  note,  213. 
stairs,  226,  note, 
shaft  of  mine,  492,  note. 
switch,  442,  note. 

vats,  226,  note,  444,  note,  501.  note.  555,  571. 
winch,  428,  note. 

wires  on  track,  442,  note,  577,  note, 
absence  of  safety  clutch,  232,  note, 
failing  to  use  guard,  520,  note, 
defective  guard,  457,  note, 
promise  to  furnish  guards,  585. 

violation  of  statutes  requiring  machinery  to  be  fenced,  .'97. 
see  "Floors." 


VICE  PRINCIPAL,  196. 

VIEW. 

effect  of  on  new  trial  or  appeal.  621.  622,  note. 

VOLENTI  NON  FIT  INJURIA, 

principle  of  general  application,  378. 

statement  of  doctrine.  378. 

a  defense  to  plaintiff's  action.  357. 

necessary  elements.  379. 

must  be  a  duty  owed  to  plaintiff,  379. 

plaintiff  must  know  and  appreciate  danger.  380. 

be  "volens"  to  undertake  the  risk.  380. 
questions  of  fact,  381. 
applies  to  strangers  or  invited  persons,  367. 
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VOLENTI  NON  FIT  INJURIA— Cont'd. 

saving  life,  379,  note. 

passenger  falling  on  icy  steps,  476. 

contractor's  servant  working  in  railroad's  tunnel,  477. 

carpenter's  servant  suing  iron-work  contractor,  477,  note. 

catching  foot  in  unblocked  frog  in  track  not  owned  by  defend- 
ant, 479. 

consent  must  be  fbund  as  a  fact,  476,  480. 

application  of  doctrine  as  between  master  and  servant,  382. 

defense  often  included  in  or  confused  with  assumption  of  risk, 
358. 

defense   distinguished   from   contributory   negligence,    384,   387, 
note,  477,  note. 

distinguished   from   the   contractual   assumption   of   risks,   394, 
479. 

application  of  doctrine  when  employment  is  first  accepted,  382. 

when  employment  subsequently  becomes  dangerous,  but  plain- 
tiff remains  at  work,  383,  540,  547. 

when    servant   is   sent   outside   his   scope   of   employment,    the 
maxim  applies,  495,  498. 

rule  otherwise  in  Indiana,  491. 

■effect  of  fear  of  discharge,  509. 

effect  of  promise  to  remove  danger,  583. 

consent  of  servant  to  undertake  risk  should  be  a  question  of 
fact,  387,  547,  623. 

such  is  the  rule  in  England,  387. 

rule  in  United  States  generally  otherwise,  540,  547,  623. 

maxim   should  apply  to  breach  of  a  statutory  obligation,  594, 
604. 

Employers'  Liability  Act  has  not  affected  maxim,  608,  611. 

pleading  the  defense,  390. 

see  "Assumption  of  Risk." 

VOLUNTEER, 

is  a  servant,  53,  55.  ^ 

contract  of  service  applies  to  him,  362. 

w. 

WALL,  219,  220,  note,  445,  note,  519,  note, 

see  "Building  Operations;"  "Falling  Objects." 
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WARNING, 


master  bound  to  warn  of  dangers  known  to  him,  and  unknowa 

or  unappreciated  by  servant,  430,  465. 
duty  chiefly  in  favor  of  the  young.  462. 
duty  not  confined  to  them,  466. 
distinction  between  adult  and  child  with  reference  to  warning. 

464. 
no  duty  to  warn  children  of  dangers  they  know,  463. 
no  duty  to  warn  of  obvious  dangers,  423,  463,  468.  526. 

of  dangers  known  to  common  experience,  463. 

of  transitory  risks  springing  from  the  nature  of  the  work. 
415,  418,  467. 

of  negligence  of  fellow  servants,  463,  468. 
master  must  warn  of  their  incompetence,  463,  note, 
servant  may  not  consent  to  run  risks  of  which  he  is  Ignorant, 

465. 
must  warn  of  dangers  in  places  not  controlled  by  master,  475. 

when  employe  is  sent  on  dangerous  service,  525. 
unless  danger  is  obvious,  526. 
pile  of  lumber,  525. 

overhanging  rock  or  bank,  525,  526,  note, 
shoring  arch,  526,  note, 
supports  removed,  526,  note, 
taking  brace  from  between  slabs.  526.  note, 
crack  in  trench,  525,  note, 
sitting  on  loaded  truck,  525,  note, 
stopping  cars  in  unusual  way,  525,  note, 
sending  on  defective  car,  526,  note, 
raised  way  under  shaft,  526,  note, 
track  being  repaired,  526,  note, 
repairing  belt  box,  526.  note, 
driving  under  low  sign,  526,  note. 

proceeding  with  train,  knowing  another  due,  526,  note, 
planks  thrown  down  burning  chimney,  536,  note, 
when  plaintiff  is  set  at  engrossing  work,  master  bound  to  warn 

and  protect  him,  526. 
master  must  have  relieved  plaintiff  of  duty  of  using  his  eyes, 

527, 
duty  a  continuing  one,  469. 

Duty  cannot  he  delegated,  469. 

foreman  failing  to  tell  of  rules,  470.  note. 
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WARNING — Cont'd. 

instructor's  conduct  may  mislead  or  misinform  plaintiff,  470. 
revolving  rollers,  470. 
picker,  470. 

spragging  cars  in  narrow  place,  471. 
"do  as  other  boy  did,"  470,  note. 

acquiring   knowledge    from    fellow    servant    relieves    master   of 
duty,  471. 

Extent  of  vxirning,  467. 

saying  place,  etc.,  is  dangerous,  not  enough,  467. 
posting  a  notice  of  danger,  468. 
whether  notice  is  regarded,  468. 

need  not  warn  of  every  possible  danger,  468.  .■ 

slab  saw  carelessly  used  by  servants,  468. 
wrench  slipping,  469,  note. 

need  not  warn  of  degree  of  danger,  when  fact  of  danger  is  ap- 
parent, 469. 
see  "Assumption  of  Risk;"  "Diverted  Attention;"  "Knowl- 
edge." 

WATCHMAN, 

may  have  charge  or  control  of  signals,  339. 

on  vessel,  not  a  person  intrusted  with  duties  as  to  ways,  works. 

etc.,  253,  note, 
coupling  cars,  486. 

WATERWORKS, 

city  maintaining  them  liable  for  negligence,  71. 

WAYS, 

definition,  224. 

obstacles  on,  211,  225. 

defects,  204,  226,  note,  446,  note. 

ice  on  way,  211,  226,  note. 

see  "Defect  in  Condition;"  "Floors;"  "Stagings;"  "Tracks." 

WINDLASS,  206,  428,  note,  447.  note. 

WIRES, 

see  "Electricity;"  "Live  Wire;"  "Tracks." 
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